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EPA  CONTRACT  MANAGEMENT  PROBLEMS 


TUESDAY,  JUNE  22,  1993 

U.S.  Senate, 
Committee  on  Governmental  Affairs, 

Washington,  DC. 

The  Committee  met,  pursuant  to  notice,  at  2:34  p.m.,  in  room 
SD-342,  Dirksen  Senate  Office  Building,  Hon.  John  Glenn,  Chair- 
man of  the  Committee,  presiding. 

Present:  Senators  Glenn,  Levin,  Roth,  and  McCain. 

OPENING  STATEMENT  OF  CHAIRMAN  GLENN 

Chairman  Glenn.  The  hearing  will  be  in  order. 

Good  afternoon.  Today,  the  Senate  Committee  on  Governmental 
Affairs  meets  to  discuss  contract  management  problems  at  the 
EPA,  the  Environmental  Protection  Agency.  This  is  a  continuation 
of  hearings  that  we  have  held  on  the  subject  before  both  the  full 
Committee  as  well  as  the  Subcommittee  level  under  the  leadership 
of  my  distinguished  colleague,  Senator  Pryor. 

I  would  note  at  the  outset  that  I  am  so  disturbed  by  the  Inspec- 
tor General's  recent  report  that  I  plan  to  hold  further  hearings  this 
fall,  because  I  think  this  is  something  we  really  need  to  get  into. 

We  will  be  hearing  today  from  the  EPA  Inspector  General,  who 
is  releasing  a  report  detailing  contract  management  abuses  at  the 
Agency's  laboratory  in  Narragansett,  Rhode  Island.  Now,  this 
report,  along  with  other  recent  IG  audits,  shows  that,  despite  good- 
faith  efforts  by  the  EPA  leadership  from  both  this  and  the  prior 
administration,  contract  management  continues  to  be  a  very  major 
problem  at  EPA.  At  the  close  of  our  hearing  last  year,  I  stated  that 
while  I  was  not  sure  if  the  contractors  run  EPA,  I  was  sure  of  one 
thing,  EPA  does  not  run  the  contractors  the  way  they  should.  Now, 
after  reading  these  more  recent  audits,  I  have  seen  little  to  per- 
suade me  to  alter  that  conclusion.  In  fact,  I  am  beginning  to 
wonder;  is  the  contractor  tail  wagging  the  EPA  dog? 

Some  of  the  abuses  that  we  will  highlight  today  will  be  brought 
to  light  for  the  first  time.  However,  their  causes  are  nothing  new 
and  they  have  been  thoroughly  examined  in  past  years  by  the  IG, 
by  GAO,  and  numerous  congressional  committees  over  the  last 
decade.  We  all  know  the  problems.  EPA  contractors  performing  in- 
herently governmental  functions,  abusive  contract  practices  that 
flagrantly  ignore  Federal  procurement  law,  numerous  conflicts  of 
interest  between  EPA  employees  and  contractors,  and  an  Agency 
that  puts  insufficient  emphasis  on  wise  stewardship  of  taxpayer  re- 
sources. This  is  one  broken  record  that  needs  to  be  smashed. 

(1) 


So  we  know  the  problem,  but  how  do  we  find  the  solutions?  Well, 
the  Agency  has  taken  steps  in  the  last  year  to  improve  contract 
management.  Starting  with  the  implementation  of  recommenda- 
tions by  an  internal  task  force,  EPA  has  begun  to  make  changes 
through  needed  restructuring  to  make  contract  management  work. 
I  am  pleased  to  note  that  one  of  Administrator  Browner's  first  ac- 
tions was  to  send  an  edict  to  all  EPA  employees  that  accountability 
should  be  a  standard  that  everyone  must  uphold. 

I  hope  that  this  message  sinks  down  through  the  Agency.  Yet, 
my  fear  is  that  these  recent  reforms  will  barely  nick  the  hide  of  a 
bureaucracy  resistant  to  change.  Rather  than  hold  its  contractors 
at  arm's  length,  for  too  long  EPA  has  embraced  them  as  a  member 
of  the  family.  Breaking  up  that  relationship  will  not  be  easy,  nor 
will  it  happen  overnight. 

For  example,  just  last  week,  a  member  of  my  staff  received  a 
phone  call  from  a  contractor  in  EPA's  Superfund  program.  At  the 
request  of  the  program  manager,  the  contractor  was  researching 
what  Congress  was  doing  on  contract  management  issues  and 
whether  EPA  was  implementing  IG  recommendations  on  contract- 
ing improvements.  Now,  clearly,  EPA  still  didn't  get  the  message. 
Why  is  the  Superfund  program  spending  taxpayer  dollars  for  a  con- 
tractor to  monitor  EPA's  management  of  contractors?  Shouldn't 
EPA  be  directing  its  resources  toward  cleaning  up  our  Nation's 
hazardous  waste  sites,  instead?  Well,  I  certainly  think  so. 

I  am  a  strong  supporter  of  elevating  EPA  to  Cabinet  level  status. 
But  I  know  over  in  the  House  side,  at  least,  Congressman  Dingell 
and  some  others,  have  been  very  outspoken,  and  would  like  to  see 
EPA  clean  up  its  contracting  first,  and  they  have  said  so.  So  this  is 
a  question  I  guess  we  should  put  forward  to  Ms.  Browner.  In  ele- 
vating EPA,  are  we  giving  you  the  tools  to  reform  the  family  cul- 
ture at  the  Agency,  or  are  we  going  to  give  contractors  a  seat  at 
the  Cabinet  table?  And  that  is  just  about  as  basic  as  the  question 
can  be  put. 

The  Inspector  General  will  be  releasing  a  report  today  which  re- 
veals new  contracting  abuses  at  the  Agency.  For  example,  at  the 
EPA  lab  in  Narragansett,  Rhode  Island,  lab  personnel  improperly 
shifted  funding  from  research  and  development  accounts  to  cover 
the  costs  of  renovating  their  childcare  center.  The  IG  subsequently 
discovered  that  20  of  the  23  children  looked  after  at  the  center 
were  not  even  children  of  EPA  employees.  They  were  children  of 
contractors. 

Also,  in  another  suspect  case,  the  lab  was  purchasing  sea  clams 
with  money  from  its  Imprest  Fund  at  a  price  of  nearly  twice  the 
market  rate.  I  would  add  I  don't  think  these  were  clams  that  were 
supposed  to  be  edible  and  for  eating.  They  were  clams  that  were 
being  used  in  experiments  and  research  that  was  being  run  at  the 
laboratories  up  there.  Lo  and  behold,  the  IG  subsequently  learned 
that  the  EPA  employee  purchasing  the  clams  is  the  father  of  the 
son  whose  company  is  suppl5dng  them  to  the  lab,  thus  raising  the 
possibility — I  would  not  say  I  think  it  is  more  than  a  possibility — of 
conflict  of  interest. 

In  another  recent  audit,  the  IG  criticizes  the  Agency  for  award- 
ing a  $1,000  a  day  sole  source  contract  to  teach  senior  level  EPA 


officials  how  to  testify  before  Congress  and  appear  before  the 
media. 

Senator  McCain.  I  would  like  to  participate  in  one  of  those! 

Chairman  Glenn.  While  some  in  Washington  may  think  it  is 
vital  to  look  good  in  front  of  the  cameras,  I  have  to  question  this 
sort  of  expense  in  a  time  when  the  Federal  Government  is  facing 
tough  spending  choices.  It  doesn't  seem  to  me  that  it  is  too  tough  to 
just  tell  people  to  come  up  here  and  tell  us  the  truth  about  what  is 
going  on.  That  might  be  the  best  thing,  instead  of  worrying  about 
makeup  and  however  they  are  supposed  to  appear  before  the  Com- 
mittee. 

Administrator  Browner  will  testify  on  our  second  panel  today  to 
discuss  some  of  the  contract  management  reforms  under  way  at 
EPA.  I  also  hope  she  will  emphasize  in  her  testimony  the  need  for 
EPA  to  begin  reducing  its  reliance  on  contractors,  by  hiring  more 
scientific  and  technical  personnel  to  do  the  job  instead. 

Over  the  last  decade,  EPA  has  been  going  in  the  opposite  direc- 
tion. For  example,  at  the  Athens,  Georgia  lab,  the  number  of  con- 
tractor personnel  increased  84  percent  between  1986  and  1991, 
while  the  number  of  labs  full-time  employees  dropped  5  percent 
during  that  time  frame.  I  believe  the  EPA  must  reduce  its  depend- 
ency on  contractors,  if  it  is  going  to  succeed  in  fixing  the  problems 
of  the  Superfund  program  and  improve  its  environmental  protec- 
tion record  overall. 

Finally,  before  we  begin,  I  would  like  to  note  my  grave  concern 
over  the  lack  of  cooperation  by  parts  of  the  Agency  with  the  In- 
spector General  and  his  staff.  At  the  Narragansett  lab,  one  of  the 
directors  ordered  contract  management  staff  to  "remove  and 
shred"  certain  documents  before  the  IG  audit  team  arrived.  Similar 
stonewalling  took  place  at  the  Athens  lab.  So  I  would  like  the  ad- 
ministrator to  look  further  into  these  matters  and  report  back  to 
the  Committee  on  what  disciplinary  measures  have  been  taken  to 
insure  that  these  actions  do  not  repeat  themselves  in  other  parts  of 
the  Agency. 

I  am  glad  to  note,  as  a  follow-up  to  previous  hearings,  that  EPA 
yesterday,  I  believe,  suspended  Computer  Sciences  Corporation 
(CSC)  from  receiving  new  government  contracts  while  the  investi- 
gation is  under  way,  and  we  will  want  to  talk  about  this  a  little  bit 
later.  I  think  that  is  excellent.  I  have  nothing  against  CSC,  but  I 
think  when  some  of  the  things  have  happened  that  have  been 
brought  out  at  past  hearings,  I  think  that  action  has  been  long 
overdue  and  I  am  glad  to  see  it  occurring.  That  is  fine. 

John,  go  ahead. 

OPENING  STATEMENT  OF  SENATOR  MCCAIN 

Senator  McCain.  Thank  you,  Mr.  Chairman. 

I  also  want  to  thank  the  Inspector  General,  Mr.  Martin,  who  I 
think  has  done  a  very  fine  job,  and  we  appreciate  him  bringing  this 
information  to  light.  I  think  as  we  find  examples  of  public  servants 
who  are  not  doing  their  duty,  I  think  we  have  an  example  of  one 
who  truly  is. 

Mr.  Chairman,  you  have  covered  the  issue,  I  think,  and  the  scope 
of  this  hearing  very  well.  I  serve  as  the  Vice  Chairman  of  the 


Indian  Affairs  Committee,  Mr.  Chairman,  and  I  have  grown  accus- 
tomed to  some  of  these  problems  due  to  our  oversight  of  the  BIA, 
but,  frankly,  I  did  not  expect  this  out  of  the  EPA.  I  look  forward 
not  only  to  the  testimony  of  Mr.  Martin,  but  also  of  Ms.  Browner 
and  her  commitment  to  try  and  make  sure  that  our  taxpayer  dol- 
lars are  not  used  in  this  unseemly  fashion.  I  am  especially  con- 
cerned, Mr.  Chairman,  about  your  mentioning  orders  that  docu- 
ments be  shredded.  That  is  really  a  fundamental  ethical  violation 
here  that  needs  to  be  corrected  among  the  other  rather  egregious 
activities. 

I  also  am  sure  that  Secretary  Browner  will  testify  that  the  over- 
whelming majority  of  men  and  women  who  work  for  the  Environ- 
mental Protection  Agency  are  dedicated,  hard-working,  honest, 
decent  citizens,  and  I  think  we  should  always  keep  that  in  mind,  as 
we  pursue  those  few  that  frankly  do  so  much  damage  far  beyond 
their  numbers.  I  especially  welcome,  of  course,  our  friend  from 
New  Jersey,  Senator  Lautenberg,  who  has  been  involved  in  this 
issue  for  many  years.  We  welcome  you. 

Thank  you,  Mr.  Chairman. 

Chairman  Glenn.  Thank  you. 

Our  first  witness  today  I  have  asked  to  testify  is  Senator  Lauten- 
berg. Senator,  we  are  very  glad  to  have  you  with  us  here  today. 

Senator  Lautenberg,  you  have  been  a  leader  in  this  for  many 
years,  and  we  welcome  you  to  the  hearing  this  morning  and  look 
forward  to  your  statement. 

TESTIMONY  OF  THE  HON.  FRANK  LAUTENBERG,  A  U.S.  SENATOR 
FROM  THE  STATE  OF  NEW  JERSEY 

Senator  Lautenberg.  Thank  you  very  much,  Mr.  Chairman,  Sen- 
ator McCain.  I  appreciate  the  opportunity  to  testify  before  the 
Committee  on  this  important  subject,  contract  management  reform 
of  the  EPA. 

Mr.  Chairman,  you  have  been  tireless  in  your  efforts  to  rid  the 
government  of  waste  and  fraud  and  abuses,  and  in  focusing  this 
afternoon's  hearing  on  EPA's  contract  management  problems.  You 
are  doing  the  public  a  further  service,  and  so  it  is  also  with  Senator 
McCain^  who  has  been  interested  for  a  long  time  now  in  the  way 
government  works  and  the  way  government  does  not  work. 

One  of  the  problems  that  we  find  facing  us  is  the  fact  that  Ms. 
Browner  and  her  team  are  looking  for  ways  to  correct  the  problem, 
to  fix  it,  but  cannot  honestly  be  assigned  too  much  of  the  blame, 
because  both  of  these  reviews  took  place  at  a  period  before  the  new 
team  was  in  place,  and  everyone  knows  that  EPA  was  fraught  with 
problems  of  management,  in  some  cases  absolute  mismanagement. 
It  is  a  complicated  Agency  and  we  have  to  make  sure  that,  as  we 
spend  the  taxpayers'  money  on  programs,  it  is  going  to  be  spent  in 
a  way  that  any  of  us  who  might  run  a  business  or  run  a  personal 
budget  would  do  that.  The  problems  at  the  Agency  are  pervasive 
and  they  are  deep-rooted.  EPA  has  got  to  take  effective  and  speedy 
steps  to  increase  accountability  and  remedy  the  serious  problems 
that  are  robbing  the  taxpayers  of  hard-earned  dollars  and  the 
public  of  resources  that  should  be  applied  to  cleaning  up  our  envi- 
ronment. 


Now,  I  am  Chairman  of  the  Subcommittee  with  jurisdiction  over 
the  Superfund  program,  and  I  have  been  concerned  about  these 
management  weaknesses  since  taking  over  the  Subcommittee.  Un- 
fortunately, almost  since  its  inception,  the  Reagan  administration 
allowed  severe  mismanagement  of  the  Superfund  program.  One  of 
my  earliest  initiatives,  as  Chairman  of  the  Subcommittee  in  1987, 
was  to  step  up  efforts  to  improve  the  management  of  that  program. 

In  1989,  my  Subcommittee  held  oversight  hearings  and  issued  a 
comprehensive  report  pinpointing  failures  in  the  management  of 
the  Superfund  program.  In  that  report.  Senator  Durenberger  and  I 
raised  numerous  concerns  about  EPA's  handling  of  its  outside  con- 
tractors. In  succeeding  years,  I  have  commissioned  GAO  audits  of 
Superfund  contract  management  and,  in  my  role  on  the  Appropria- 
tions Committee,  urged  EPA  to  expend  more  resources  on  manag- 
ing contracts  and  contractors. 

Unfortunately,  despite  consistent  prodding  by  Congress  and  in- 
ternal Agency  watchdogs,  virtually  nothing  was  done  by  EPA  to 
remedy  this  situation. 

Now,  earlier  this  month,  at  a  hearing  before  my  Superfund  sub- 
committee, GAO  released  the  results  of  the  investigation  required 
by  me.  Senator  Pryor  and  Congressman  Dingell  in  1991.  The  report 
revealed  what  we  now  see  regularly  in  the  papers,  recurring,  deep- 
seated  problems  with  the  management  of  EPA's  outside  contrac- 
tors— contractors  who  perform  billions  of  dollars  worth  of  Super- 
fund  services,  even  including  cleanups. 

These  problems — I  assume  that  everyone  recognizes  I  am  being 
facetious  there,  even  including  cleanups — these  problems  included 
numerous  examples  of  the  government  being  billed  for  clearly  un- 
allowable or  questionable  costs,  such  as  a  Movado  museum  watch, 
and  that  cost  $7,300,  $2,800  for  inscribed  grandfather  clocks, 
$25,000  for  Christmas  parties,  and  even  for  legislative  lobbying  and 
charitable  contributions  to  a  golf  tournament  scholarship  fund. 

GAO  also  found  that  because  EPA  had  failed  to  coordinate  its 
contracting  and  Superfund  enforcement  strategies,  millions  of  tax- 
payer dollars  were  potentially  being  wasted  paying  for  the  over- 
head and  program  management  costs  of  contractors  who  were 
there  idly. 

And  GAO  and  IG  reports  on  Superfund  over  the  past  several 
years  have  found  repeated  instances  of  poor  cost  estimating  (which, 
of  course,  makes  the  government  vulnerable  to  overcharges  and 
cost  overruns)  and  liberal  award  fees  made  with  little  regard  for 
the  performance  of  EPA  contractors. 

As  you  know,  Mr.  Chairman,  the  contract  management  problems 
in  Superfund  are  merely  symptomatic  of  a  pervasive  contract  man- 
agement and  overall  management  problem  at  EPA. 

Fortunately,  as  a  result  of  intensive  congressional  oversight, 
some  initial  steps  were  taken  last  year  by  the  outgoing  Administra- 
tor, Bill  Reilly. 

Now,  Administrator  Browner  is  moving  to  build  on  that  founda- 
tion to  restore  accountability  to  the  EPA's  handling  of  taxpayer 
and  corporate  dollars.  And  I  am  confident  that  the  President,  with 
his  national  performance  review,  involving  all  Federal  agencies  in 
areas  including  contract  management,  will  take  significant  and 


necessary  steps  to  change  the  culture  of  mismanagement  that  has 
built  up  over  the  last  12  years. 

But  the  severity  of  the  management  problems  at  EPA,  and 
indeed  at  many  Federal  agencies,  will  require  more  than  internal 
administrative  action.  Now,  I  do  not  believe  that  we  need  to  wait 
for  the  end  of  the  administration's  review  to  begin  remedying  the 
problems  we  know  about  right  now. 

For  this  reason,  I  am  today  introducing  legislation  to  restore  ac- 
countability and  proper  management  of  contractors  by  EPA.  My 
legislation,  called  the  Responsible  Environmental  Management  Act 
of  1993,  would  require  changes  in  the  way  EPA  does  business  and 
increase  penalties  for  those  who  break  the  law.  At  a  Subcommittee 
hearing  that  I  held  last  week,  I  was  pleased  to  receive  the  support 
of  the  administration,  the  EPA  Inspector  General  and  the  GAO  for 
these  steps. 

My  bill,  similar  to  a  proposal  developed  by  Congressman  Con- 
yers,  has  the  following  basic  components: 

It  establishes  civil  penalties  that  can  be  assessed  against  contrac- 
tors who  charge  the  government  for  unallowable,  illegal  costs,  like 
parties  and  presents.  As  hard  as  it  is  to  believe,  contractors  can  get 
away  with  charging  the  government  for  these  items,  without  facing 
any  penalties,  and  that  has  got  to  change. 

The  bill  requires  EPA  to  cut  back  the  huge  umbrella  contracts 
which  authorize  billions  of  dollars  of  work  under  vague  terms  and 
that  we  have  seen  most  subject  to  abuse.  It  requires  better  docu- 
mentation to  justify  expenditures  in  areas  such  as  contract  travel, 
where  there  has  been  a  demonstrated  potential  for  inflated  bills. 

It  creates  a  Chief  Information  Officer,  whose  charge  will  be  to  in- 
tegrate, to  streamline  and  make  consistent  the  500  different  EPA 
computer  systems,  so  that  managers  of  any  program,  not  just  Su- 
perfund,  would  be  able  to  rely  on  basic  management  data  that  is 
not  now  available  to  the  Agency. 

This  legislation  can  begin  to  address  the  most  glaring  and  perva- 
sive deficiencies  at  the  Agency.  It  is  urgently  needed. 

Mr.  Chairman  and  Senator  McCain,  once  again,  thank  you  for 
the  opportunity  to  appear  before  you.  Unfortunately,  I  will  not  be 
able  to  stay  to  hear  Administrator  Browner  or  the  Inspector  Gener- 
al. They  both  appeared  before  my  Subcommittee  and  have  done  an 
excellent.  I  look  forward  to  working  closely  with  you  and  members 
of  this  Committee  to  enact  the  reforms  at  EPA  and  other  Federal 
agencies.  We  have  to  put  an  end  to  the  fraudulent  and  wasteful 
programs  and  policies  which  have  no  place  in  government. 

Thank  you. 

Chairman  Glenn.  Thank  you  very  much.  Senator  Lautenberg. 
We  will  continue  to  work  with  you  on  this  in  our  Committee. 

Senator  McCain.  Mr.  Chairman? 

Chairman  Glenn.  Go  ahead. 

Senator  McCain.  Senator  Lautenberg,  do  you  have  any  ideas 
what  we  can  do  about  the  overwhelming  sums  of  money  that  are 
spent  on  litigation  on  these  EPA  and  Superfund  issues? 

Senator  Lautenberg.  Senator  McCain,  what  I  plan  to  do  over 
the  next  12  months  or  so  will  be  holding  hearings  on  Superfund.  It 
is  a  complicated  program  that  has  had  a  lot  of  money  spent.  A  lot 
of  it  accomplished  things.  We  have  cleaned  up  sites.  Almost  all  the 


sites  on  the  National  priorities  list  have  had  attention  at  one  point 
or  another. 

We  have  found,  if  memory  serves  me  correctly,  that  the  litigation 
costs  for  either  defending  or  bringing  an  action  have  not  been — and 
I  say  this  in  general  terms,  it  is  out  of  recollection,  I  don't  have  the 
numbers  in  front  of  me — have  not  been  as  severe  as  they  are  pur- 
ported to  be.  However,  what  we  have  seen  is  enormous  delay,  diver- 
sion, waste  of  time,  money  going  to  bring  innocent  parties  into  law- 
suits, just  trying  to  step  out  of  the  way. 

We  also,  for  the  benefit  of  your  consideration,  as  we  go  through 
the  process — and  I  invite  you  to  join  us,  if  you  would  like,  at  a 
hearing — we  have  also  found  that  we  have  collected  a  substantial 
sum  of  money  from  responsible  parties.  But  if  you  look  carefully  at 
the  IG's  report  and  the  GAO  report,  you  see  that  there  is  money 
there  that  we  could  have  had  that  we  never  got,  and  that  has  to 
end.  The  taxpayers  should  not  have  to  substitute  in  the  breach.  So 
we  will  be  looking  at  that,  as  well  as  the  other  questions  of  the  Su- 
perfund. 

Senator  McCain.  Thank  you. 

Chairman  Glenn.  Thank  you  very  much. 

Thank  you.  Senator  Lautenberg. 

Senator  Lautenberg.  Thank  you. 

Chairman  Glenn.  We  look  forward  to  working  with  you  on  this. 

Our  first  witness  will  be  John  Martin,  Inspector  General,  Envi- 
ronmental Protection  Agency.  John,  while  you  are  coming  to  the 
table,  I  want  to  announce  that,  because  of  Ms.  Browner's  schedule, 
which  we  had  to  move  to  this  afternoon,  because  she  had  another 
commitment  later  this  afternoon,  what  we  will  do  is  have  Mr.  Mar- 
tin's testimony  and  then  hold  any  questions  until  Ms.  Browner  has 
had  a  chance  to  testify,  and  that  will  give  us  a  chance  to  ask  her 
some  questions  before  she  leaves  and  submit  any  other  questions 
later.  If  we  do  not  have  time  to  complete  everything,  then  we  will 
come  back  to  Mr.  Martin  with  questions  and  get  more  details  on 
Mr.  Martin's  statement  after  that.  It  will  be  a  little  truncated  here, 
but  bear  with  us  and  we  will  get  all  of  this  out. 

Mr.  Martin,  if  you  would  lead  off,  we  would  appreciate  it. 

TESTIMONY  OF  JOHN  C.  MARTIN,  i  INSPECTOR  GENERAL, 
ENVIRONMENTAL  PROTECTION  AGENCY 

Mr.  Martin.  Thank  you,  Mr.  Chairman  and  Senator  McCain. 

In  March  of  1992,  I  appeared  before  the  Committee  to  testify 
about  contract  Tnanagement  at  EPA.  This  afternoon,  I  would  like  to 
give  you  an  update  on  progress  EPA  has  made  in  addressing  the 
problems  I  discussed  last  March,  and  also  to  discuss  the  audits  we 
have  done  in  the  last  year  relating  to  management,  not  only  of  con- 
tracts, but  the  broader  range  of  external  assistance  agreements 
which  include  cooperative  agreements  and  interagency  agreements. 

Last  year,  I  used  our  recently  completed  audit  of  the  Computer 
Sciences  Corporation  to  illustrate  contract  mismanagement  at 
EPA.  After  our  audit  and  the  hearings  held  by  this  and  other  con- 
gressional committees,  EPA  quickly  undertook  numerous  CSC  spe- 


'  The  prepared  statement  of  Mr.  Martin  with  attachments  appears  on  page  66. 
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cific  and  Agency-wide  actions  to  strengthen  EPA's  contract  man- 
agement process. 

In  addition  to  responding  to  the  CSC  audit  with  proposals  for  cor- 
rective action  related  to  this  particular  contractor,  EPA  convened  a 
standing  committee  on  contracts  management  in  March  of  last 
year.  EPA  was  able  to  take  some  actions  relatively  quickly.  For  in- 
stance, EPA  cancelled  CSC's  5-year  $10  million  contract  for  the  Na- 
tional contracts  payments  center  and  staffed  this  facility  with  EPA 
employees.  On  a  broader  level,  EPA  centralized  its  procurement 
function  under  a  new  position,  the  Deputy  Assistant  Administrator 
for  Finance  and  Acquisition.  These  are  examples  of  corrective 
action  that  have  already  been  taken. 

However,  Agency  management  recognized  that  it  cannot  fix  an 
endemic  problem  like  contract  mismanagement  overnight.  Correc- 
tive action  that  gets  at  the  root  causes  of  the  problem  takes  time. 
The  Agency  currently  has  many  actions  that  fall  into  the  in-proc- 
ess category.  For  instance,  EPA  has  developed  a  draft  guide  for 
preparing  independent  government  cost  estimates  to  analyze  con- 
tractor proposals.  The  next  step  will  be  to  make  sure  that  EPA's 
field  officers  understand  and  use  the  guidance  and  establish  data- 
bases to  compile  historical  cost  information  for  future  contractor 
negotiations. 

Since  I  testified  last  year,  the  Office  of  Inspector  General  has 
moved  on  to  a  broader  assessment  of  how  the  Agency  manages  not 
only  contracts,  but  other  forms  of  external  assistance.  Cooperative 
agreements,  for  instance,  are  entered  into  by  EPA  and  public  orga- 
nizations, such  as  universities,  for  the  purpose  of  pursuing  areas  of 
mutual  environmental  concerns,  and  interagency  agreements  pro- 
vide assistance  from  one  agency  of  the  Federal  Government  to  an- 
other. 

Today,  I  would  like  to  discuss  briefly  two  problem  areas  from 
audits  we  have  issued  over  the  last  year  in  EPA's  research  labora- 
tories. These  are,  first,  a  lack  of  competition  in  awarding  contracts 
and  cooperative  agreements,  and,  second,  improper  use  of  funding 
mechanisms  to  obtain  services  from  these  sources. 

We  found  repeated  instances  where  actions  of  EPA  research  lab- 
oratories and  the  Contracts  Management  Division  circumvented 
Federal  and  EPA  acquisition  regulations  to  insure  that  a  favored 
contractor  or  university  would  receive  EPA  funding.  EPA  research 
laboratories  have  deliberately  underestimated  the  potential  value 
of  contracts  or  split  contracts  into  smaller  ones  to  stay  under  the 
$3  million  cap  for  non-competitive  small  business  set-aside  con- 
tracts, and  thereby  retain  an  incumbent  firm. 

For  instance,  when  the  Contracts  Management  Division  told  the 
Athens,  Georgia  laboratory  that  a  proposed  $4.9  million  contract 
would  have  to  be  competed,  the  lab  resubmitted  the  request  for 
$2.98  million,  to  stay  under  the  $3  million  cap.  Before  this  contract 
was  even  awarded,  the  lab  initiated  another  non-competitive  pro- 
curement for  the  same  company  in  the  amount  of  $2.94  million. 
The  lab  kept  the  incumbent  contractor  it  wanted,  while  technically 
staying  under  the  $3  million  restriction,  but  the  effect  of  these  ac- 
tions was  a  sole  source  funding  of  $5.9  million  in  procurements, 
while  avoiding  the  competitive  process. 
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It  was  not  uncommon  for  EPA  to  send  out  over  100  requests  for 
proposals  to  potential  bidders  and  only  receive  one  or  two  answers. 
In  the  case  of  a  procurement  at  the  Narragansett  laboratory,  185 
solicitations  were  sent  out  to  prospective  bidders.  Only  two  propos- 
als were  received.  One  of  these  was  from  the  incumbent.  The  bid 
by  the  non-incumbent  firm  was  two  and  a  half  times  greater  than 
the  incumbent's  bid,  and  over  half  of  the  technical  evaluation  crite- 
ria was  not  even  addressed  by  this  second  firm. 

Even  though  two  EPA  contracting  officers  believe  this  procure- 
ment should  have  been  resolicited,  EPA's  competition  advocates 
signed  off  on  the  proposed  procurement,  and  the  award  was  made 
to  the  incumbent,  without  resolicitation.  This  illustrates  how  the 
procurement  process  at  EPA  may  not  be  truly  competitive  at  all, 
but  merely  a  charade  to  reinstate  the  incumbent. 

Over  the  last  year,  we  have  reported  instances  where  EPA  im- 
properly used  contracts,  cooperative  agreements  and  interagency 
agreements  to  obtain  goods  and  services.  Contracts  are  to  be  used 
when  EPA  is  obtaining  goods  and  services  that  directly  benefit  the 
Agency's  program  and  activities. 

A  contract  statement  of  work  sets  boundaries  within  which  the 
contractor  must  operate.  We  found  many  instances  at  EPA's  re- 
search laboratories  when  work  performed  by  contractor  personnel 
was  not  within  the  scope  of  the  contract  awarded.  Contract  person- 
nel employed  to  provide  technical  analytical  assistance  at  the  labs 
were  billing  EPA  for  repainting,  rewiring,  installing  equipment 
racks  and  repairing  toilets. 

The  purpose  of  cooperative  agreements,  in  contrast  to  contracts, 
is  to  transfer  funds  to  a  recipient  such  as  a  university,  to  work  on  a 
project  or  an  activity  of  mutual  interest  to  the  university  and  EPA. 
The  advantage  of  cooperative  agreements  is  that  they  have  fewer 
restrictions  than  contracts  and  take  less  time  to  award. 

We  found  EPA's  research  laboratories  were  using  cooperative 
agreements  for  unallowable  purposes.  Both  the  Athens  and  Narra- 
gansett laboratories,  for  instance,  were  using  cooperative  agree- 
ment funding  for  day-care  centers.  The  Narragansett  laboratory 
paid  a  day-care  teacher's  salary  with  cooperative  agreement  funds. 
This  was  justified  on  the  basis  that  the  planned  curriculum  includ- 
ed an  introduction  to  the  environment. 

Even  if  one  could  accept  this  rationale,  the  day-care  center  itself 
was  in  violation  of  Federal  regulations,  in  that  at  least  50  percent 
of  the  attendees  had  to  be  children  of  Federal  employees,  but  at 
this  center  only  three  of  the  23  children  enrolled  were  children  of 
Federal  employees.  To  its  credit,  EPA  has  closed  the  day-care 
center  until  things  get  straightened  out. 

EPA  has  also  misused  interagency  agreements  as  funding  mecha- 
nisms. It  improperly  used  interagency  agreements  to  award  re- 
search funds  to  a  foreign  country,  without  statutory  authorization, 
and  as  a  pipeline  to  funnel  travel  for  Chinese  scientists.  EPA  and 
NASA  used  interagency  agreements  to  increase  their  own  travel 
funds.  EPA  entered  into  interagency  agreements  with  NASA  on 
two  occasions. 

Chairman  Glenn.  If  I  could  interrupt  just  one  second,  we  are  on 
a  vote.  I  am  going  to  run  and  vote.  Continue  your  testimony.  Sena- 
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tor  McCain  will  stay  here  as  long  as  he  can,  and  I  hope  I  am  back 
by  that  time,  so  we  do  not  have  to  interrupt  again. 

Mr.  Martin.  All  right.  Senator. 

EPA  entered  into  interagency  agreements  with  NASA  on  two  oc- 
casions to  transfer  extramural  funds  to  NASA,  who  in  return  did 
the  same  thing  for  EPA.  The  effect  of  all  this  was  the  unauthorized 
reprogramming  of  extramural  research  and  development  funds  to 
allow  additional  travel  for  Federal  employees. 

I  have  spoken  before  about  the  difficulty  in  changing  the  mission 
over  management  culture  at  EPA.  The  actions  taken  by  the 
Agency  lead  me  to  believe  that  the  culture  has  changed  in  some 
respects.  On  the  other  hand,  actions  of  some  Agency  officials  and 
program  components  lead  me  to  believe  that  not  only  are  segments 
of  EPA  not  eager  to  do  the  right  thing,  but  they  actually  resist 
doing  the  right  thing. 

My  office  has  reported  instances  at  two  EPA  research  laborato- 
ries where  file  documentation  for  contracts  and  other  files  ap- 
peared sanitized,  that  is,  cleared  of  all  but  official  final  documents. 
At  one  location,  employees  were  even  told  to  shred  documents  con- 
tained in  their  files  before  the  arrival  of  the  auditors. 

Some  EPA  employees  we  interviewed  had  obviously  been  coached 
on  how  to  respond  to  our  questions  and  gave  textbook  answers  to 
questions  that  were  often  at  odds  with  the  facts  of  the  situation. 
This  behavior  and  the  deliberate  manipulations  and  circumven- 
tions of  Federal  law  and  regulations  that  I  have  described  can  only 
be  taken  as  indications  that  there  still  are  EPA  officials  who  have 
not  gotten  the  message. 

In  summary,  the  Office  of  Inspector  General  will  work  together 
with  EPA  management  to  realize  the  Administrator's  goal  of  man- 
agement of  outside  resources,  which  is  beyond  reproach.  We  recog- 
nize this  commitment  will  only  be  fully  realized  when  all  EPA  em- 
ployees who  manage  the  Agency's  resources  act  responsibly  and 
are  held  accountable  to  the  high  standards  the  Administrator  has 
articulated. 

This  concludes  my  prepared  statement  and,  as  the  Senator  said, 
we  can  move  on. 

Senator  McCain  [presiding].  Thank  you,  Mr.  Martin. 

Why  don't  we  wait  until  Senator  Glenn  comes  back,  because  it 
should  not  be  more  than  3  or  4  minutes,  and  I  am  sure  he  would 
want  to  hear  your  complete  statement.  We  will  recess  until  Sena- 
tor Glenn  returns. 

[Recess.] 

Chairman  Glenn.  The  hearing  will  resume. 

I  understand  Mr.  Martin  was  able  to  finish  his  testimony,  and  so, 
Ms.  Browner,  we  welcome  you  to  the  table  this  morning.  Adminis- 
trator of  EPA,  and  we  look  forward  to  it.  I  know  you  had  some 
time  constraints,  so  we  appreciate  your  making  arrangements  to  be 
here.  I  am  sorry  for  the  interruption  here  on  the  vote,  but  that  is 
beyond  our  control. 

Ms.  Browner.  Certainly,  Mr.  Chairman. 

Chairman  Glenn.  Thank  you. 
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TESTIMONY  OF  HON.  CAROL  M.  BROWNER,  ^  ADMINISTRATOR, 
ENVIRONMENTAL  PROTECTION  AGENCY 

Ms.  Browner.  Mr.  Chairman,  thank  you  for  the  opportunity  to 
be  here.  I  appreciate  your  invitation  to  address  you  and  your  Com- 
mittee on  contract  management  issues  confronting  the  Environ- 
mental Protection  Agency. 

One  of  my  highest  priorities  as  Administrator  is  to  strengthen 
sound  management  values  as  part  of  the  EPA  mission.  Over  sever- 
al years,  a  number  of  audits  by  the  Inspector  General  have  under- 
scored the  nature  of  the  Agency's  problems  in  contracts  manage- 
ment. As  a  result  of  these  practices— and  not  just  at  EPA  in  some 
instances,  but  government-wide — taxpayers  today  are  demanding 
from  their  government  more  accountability  and  better  services  for 
less  money.  I  find  these  demands  neither  unrealistic  nor  unfound- 
ed. 

EPA's  problems  in  contract  management  have  also  surfaced  in 
our  assistant  management  programs,  including  grants,  cooperative 
agreements,  interagency  agreements,  and  financial  systems,  as  the 
Inspector  General  just  mentioned  in  his  testimony. 

I  acknowledge  that  we  have  not  yet  solved  all  of  our  contracts 
and  resource  management  problems.  However,  I  must  also  say  that 
in  the  past  5  months  since  coming  to  the  Agency,  I  have  come  to 
deeply  appreciate  the  efforts  of  the  EPA  staff  to  address  these 

issues. 

In  addition  to  our  ongoing  work  to  implement  the  Standing  Com- 
mittee report  recommendations  and  my  own  management  initia- 
tives, a  wide  range  of  Agency  employees  are  actively  involved  in 
focus  groups  under  the  National  Performance  Review  specifically 
dedicated  to  assessing  our  progress  in  contracts  and  grants  man- 
agement. The  work  of  these  groups  will  add  to  the  efforts  already 
under  way  to  correct  the  problems. 

I  am  persuaded  from  my  experience  these  past  5  months  of  the 
good  will  and  dedication  of  our  employees  in  working  to  solve  these 
problems.  We  are  as  an  Agency  fully  committed  to  seizing  the  op- 
portunities before  us  to  restore  sound  fiscal  management.  The 
Standing  Committee  on  Contracts  Management  has  conducted  a 
thorough  in-depth  analysis  of  Agency  contracts  management.  The 
report  contained  compelling  arguments  for  change  and  discussed  a 
culture  of  mission  over  management.  The  report  recommended 
major  improvements,  some  of  which  have  been  completed,  and 
others  are  in  various  stages  of  implementation. 

As  a  result  of  problems  in  this  area,  contracts  management  was 
declared  a  material  weakness  in  the  fiscal  year  1992  Federal  Man- 
agers' Financial  Integrity  Act  report  to  the  President  and  the  Con- 
gress and  placed  on  OMB's  high-risk  list. 

I  am  fully  committed  to  carrying  out  the  recommendations  of  the 
Standing  Committee  on  Contracts  Management  and  the  SWAT 
project  on  Civilian  Agency  Contracting  in  which  we  heavily  partici- 
pated. But  the  creation  of  this  committee  and  the  implementation 
of  its  recommendations  are  only  the  beginning  of  our  journey. 


The  prepared  statement  of  Ms.  Browner  appears  on  page  59. 
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I  would  like  for  a  moment  to  discuss  mission  and  management  at 
EPA  and  how  I  view  the  relationship  between  the  two.  Over  the 
years,  two  cultures  have  evolved  at  EPA.  One  is  better  known  to 
the  public:  the  employees  who  are  focused  on  achieving  the  envi- 
ronmental mission.  The  other  culture  at  EPA  is  made  up  of  those 
employees  who  are  focused  on  management,  including  contracting, 
grants,  and  financial  employees.  We  now  understand  that  these 
two  cultures  have  not  effectively  been  working  together.  I  firmly 
believe  that,  by  integrating  the  two  cultures,  good  management 
principles  will  become  part  and  parcel  of  our  environmental  mis- 
sion. I  see  this  endeavor  as  one  of  my  most  important  tasks. 

I  have  begun  a  series  of  initiatives  to  get  to  the  roots  of  the  prob- 
lems and  remove  them  from  obstructing  our  path  and  rebuilding 
the  Agency's  future.  The  principles  of  accountability,  good  manage- 
ment, and  discipline  form  the  foundation  of  these  initiatives.  I  am 
dedicated  to  carrying  out  these  initiatives.  They  have  my  sustained 
personal  attention. 

Accountability  means  that  my  senior  management  team  will  be 
held  responsible  for  their  actions.  While  accountability  starts  at 
the  top,  all  agency  personnel  must  also  be  held  accountable.  Before 
personnel  can  be  held  accountable,  they  must  understand  their  re- 
sponsibilities. To  make  sure  this  awareness  of  responsibilities 
exists,  I  am  instituting  appropriate  training  programs  for  Agency 
personnel. 

Good  management  means  we  develop  the  capability  to  balance 
our  intramural  and  extramural  resources  and  provide  Agency-wide 
leadership  to  detect  and  solve  resource  management  issues  and 
problems.  Good  management  also  means  we  are  able  to  anticipate 
problems  and  opportunities  so  that  we  avoid  lurching  from  crisis  to 
crisis. 

Further,  I  will  implement  initiatives  to  improve  our  disciplinary 
system.  The  system  must  send  a  clear  message  to  EPA  managers 
and  staff  about  the  gravity  of  resource  management  violations. 

As  the  Inspector  General  just  testified,  over  the  past  year  there 
have  been  improvements.  Our  program  offices  are  establishing 
structures  to  provide  up-to-date  procurement  guidance;  many  have 
reinvented  effective  ways  to  work  with  grants  and  contract  profes- 
sionals to  solve  difficult  management  problems;  and  many  pro- 
grams are  investing  in  ways  to  improve  their  ability  to  evaluate 
their  contract  and  grant  management  practices. 

Indeed,  in  the  past  year  we  have  seen  program  offices  hire  pro- 
curement professionals,  devote  additional  resources  to  contracts 
and  grants  management,  and  find  effective  ways  to  involve  top 
management  in  contracting  and  grants  problem  solving. 

These  are  all  ways  we  are  bringing  the  two  cultures  together. 

In  conclusion,  I  am  committed  to  working  with  my  colleagues  at 
EPA  to  make  this  Agency  a  model  of  efficiency  and  accountability 
in  pursuit  of  our  environmental  mission. 

Mr.  Chairman,  thank  you  for  giving  me  this  opportunity  to  ad- 
dress the  Committee,  and  I  am  happy  to  answer  any  questions. 

Chairman  Glenn.  Thank  you  very  much,  Ms.  Browner.  Let  me 
say  I  was  pleased  to  learn  EPA  has  taken  action  regarding  the  con- 
cerns brought  up  at  our  hearing  a  year  ago  this  past  March,  about 
15  months  ago.  Just  yesterday  you  announced,  I  believe,  that  you 
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intend  to  suspend  the  Applied  Technology  Division  of  CSC,  Com- 
puter Sciences  Corporation,  from  bidding  on  or  receiving  new  con- 
tracts throughout  the  Federal  Government  pending  the  completion 
of  an  investigation  of  making  false  claims.  Is  that  correct? 

Ms.  Browner.  That  is  correct.  The  suspension  proceedings  were 
filed  yesterday. 

Chairman  Glenn.  I  will  have  some  questions  on  that  in  a  few 
minutes  here,  but  in  your  written  testimony,  you  discuss  how  you 
plan  to  bring  a  new  vision  to  EPA.  Do  you  want  to  discuss  that? 
What  is  your  vision  for  EPA? 

Ms.  Browner.  Well,  first  and  foremost,  that  obviously  we  will 
manage  the  taxpayers'  money  well,  that  we  will  use  our  resources 
to  do  the  job  that  the  Congress  and  the  public  have  asked  of  us. 

There  are  several  initiatives  that  I  have  put  in  place  since 
coming  to  the  Agency  specifically  focusing  on  the  broad  issue  of  re- 
source management,  and  I  would  be  more  than  happy  to  discuss 
those. 

Chairman  Glenn.  The  political  leadership  from  both  this  and  the 
previous  administration  made  a  strong  commitment  toward  reform- 
ing EPA  contracting,  and  I  certainly  commend  you  for  that.  But 
these  efforts  at  reform,  how  do  you  know  they  are  taking  hold 
down  in  the  bureaucracy  where  the  day-in,  day-out  work  of  the 
Agency  goes  on?  How  do  you  measure  that?  We  are  talking  about  a 
change  in  culture.  That  is  rather  vague.  How  do  you  change  atti- 
tudes? Because  that  appears  to  be  what  a  lot  of  this  is  all  about. 

Ms.  Browner.  Well,  one  of  the  very  important  initiatives  that  we 
have  put  forward,  I  believe,  in  addressing  the  concerns  you  raise  is 
making  sure  that  we  understand  as  an  Agency  who  has  the  respon- 
sibility for  resource  management  and  then  holding  those  individ- 
uals responsible. 

We  are  in  the  process  of  establishing  senior  resource  officials. 
There  will  be  approximately  25  of  these  officials  throughout  the 
Agency.  They  will  be  given  clear  responsibility  in  terms  of  procure- 
ment, grants  and  financial  management. 

In  addition,  it  is  important  that  we  recognize,  as  people  advance 
in  positions  throughout  the  Agency,  that  financial  management  is 
an  experience  that  we  think  is  important.  And  so  we  are  also  look- 
ing at  how  to  incorporate  that  measurement  into  and  that  experi- 
ence into  our  advancement  process  so  that  people  will  have  that 
from  the  very  beginning  and  they  will  see  it  as  important  to  their 
future  within  the  Agency,  regardless  of  whether  they  end  up  strict- 
ly on  the  side  of  financial  management  or  on  the  program  side. 

Chairman  Glenn.  What  kind  of  penalties  have  there  been  for 
people  who  have  violated  Federal  regulations  or  circumvented  Fed- 
eral regulations  regarding  procurement  and  management  areas?  I 
guess  the  question  would  be:  Has  EPA  actually  ever  fired  anyone 
as  a  result  of  the  CSC  or  other  recent  contract  management  audits? 
Ms.  Browner.  Those  activities  would  have  taken  place  before  I 
joined  the  Agency.  I  am  not  aware  of  what  the  final  disposition  was 
regarding  individual  employees  in  those  matters.  But  we  could  cer- 
tainly provide  you  with  that  information. 

Chairman  Glenn.  I  would  like  you  to  provide  that  for  our  record, 
if  you  would,  please. 
Ms.  Browner.  Certainly. 
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[The  information  of  Ms.  Browner  follows:] 

Insert  for  the  Record 

Question.  Has  EPA  actually  ever  fired  anyone  as  a  result  of  the  CSC  or  other 
recent  contract  management  audits? 

Answer.  A  senior  executive  was  recently  fired  as  a  result  of  contracting  impropri- 
eties uncovered  in  an  Inspector  General  investigation.  No  one  has  been  fired  ais  a 
result  of  the  CSC  or  other  contract  management  audits. 

In  addition,  one  employee  was  demoted  and  several  others  received  suspensions 
and  reprimands  regarding  other  similar  cases. 

Chairman  Glenn.  How  about  since  you  have  been  in?  You  have 
been  there,  what,  4  months? 

Ms.  Browner.  I  think  it  is  more  like  6  months. 

Chairman  Glenn.  All  right,  6  months.  Have  you  ever  fired  any- 
body because  they  were  lax  in  this  area? 

Ms.  Browner.  We  have  recently  taken  an  action  against  an  indi- 
vidual. We  have  removed  that  person  from  responsibilities  involv- 
ing financial  management.  It  was  our  sense  that  the  individual  did 
not  understand  and  was  not  accepting  responsibility  in  an  appro- 
priate manner.  So  this  person  was  removed  from  those  functions 
within  the  Agency  and  replaced  with  another  individual. 

Chairman  Glenn.  Have  any  of  these  people  who  may  have  vio- 
lated Federal  regulations  received  bonuses  or  promotions,  or  do 
they  have  positive  reviews  in  their  files  regardless  of  what  hap- 
pened? 

Ms.  Browner.  Again,  Mr.  Chairman,  as  it  relates  to  the  audits 
and  the  information  that  is  available  through  the  investigation 
process  vis-a-vis  individual  employees,  I  am  not  aware  of  what  their 
personnel  files  may  or  may  not  include. 

Since  coming  to  the  Agency,  I  do  not  believe  that  individuals 
have  received  bonuses  or  positive  recommendations  who  have  been 
involved  in  these  sorts  of  matters. 

Chairman  Glenn.  Well,  I  think  that  has  been  one  problem,  not 
only  in  EPA  but  in  some  other  departments  of  government,  also. 
They  seem  to  get  along  on  bonuses,  automatic  recommendations, 
automatic  everything,  even  though  there  is  a  lousy  performance  of 
the  job.  And  I  think  to  change  this  culture,  as  we  call  it  over  there, 
you  are  going  to  have  to  do  some  of  that  if  you  expect  to  get  good 
people  into  real  positions  of  management. 

I  don't  ask  this  facetiously,  either,  but  I  think  accountability 
means  knowing  who  is  in  charge. 

Ms.  Browner.  Exactly. 

Chairman  Glenn.  The  person  in  the  position  of  Assistant  Admin- 
istrator for  Administration  and  Resource  Management  is  in  an 
acting  capacity,  as  I  understand  it,  and  it  may  be  a  tremendous 
amount  of  responsibility  for  the  deputy  of  that  office,  who  is  acting 
as  Assistant  Administrator  and  overseeing  grants,  procurements, 
financial  management.  It  may  be  more  than  you  can  expect  any 
one  person  to  adequately  handle. 

EPA  has  lots  of  financial  management  problems.  Do  you  have 
any  thoughts  on  this?  I  guess  what  I  am  asking  is:  When  is  your 
whole  team  going  to  get  in  place?  Because  you  can't  run  a  one-man 
band,  one-woman  band  over  there,  no  matter  how  good  you  may  be 
yourself.  When  is  the  team  going  to  get  there? 
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Ms.  Browner.  Well,  Mr.  Chairman,  it  is  certainly  my  hope  that 
it  will  be  sooner  rather  than  later.  I  do  believe  that  there  is 
progress  being  made  in  terms  of  the  nominations. 
Chairman  Glenn.  When? 

Ms.  Browner.  Specifically  the  nomination  that  you  mentioned. 
I  would  like  to  say  that  Sallyanne  Harper,  who  has  served  as  the 
Deputy  Acting  or  the  Acting— whatever  the  title  is,  I  apologize — is 
someone  who  is  recognized  in  the  Agency  as  having  been  a  leader 
in  dealing  with  these  contracts  issues,  and  I  think  that  she  contin- 
ues to  do  an  extremely  good  job  under  a  very  tr3dng  situation  and  a 
lot  of  responsibility. 

Chairman  Glenn.  Well,  let's  say  that  a  two-woman  band  cannot 
do  it  either.  When  do  the  rest  of  the  people  get  there? 
Ms.  Browner.  The  process  is,  I  believe,  moving  along. 
Chairman  Glenn.  No,  but  do  you  have  any  idea  of  when  we  can 
expect  people  to  get  in  place?  I  am  not  too  sure  but  that  we  are 
still  going  to  be  having  confirmation  hearings  at  Halloween  time. 
And  I  don't  say  that — I  am  not  making  a  joke  about  that.  I  know 
they  say  that  there  are  100  or  so  heads  of  whatever  the  Bush  ad- 
ministration or  Reagan  administration  was,  but  I  am  not  trying  to 
compare  one  group  with  another.  There  is  a  job  to  be  done,  and  we 
need  the  people  to  do  it. 

What  is  holding  it  up?  Have  you  made  recommendations  and 
they  haven't  been  approved  by  the  White  House,  or  what? 

Ms.  Browner.  Well,  the  process  is  one  of  working  together,  and 
the  White  House  has  been  working  with — we  have  been  working 
very  closely  with  the  White  House.  And  I  really  am  optimistic  that 
we  are  very  close  to  the  end  of  this  in  terms  of  having  the  an- 
nouncements made  and  being  able  to  bring  the  people  in  and  move 
through  the  confirmation  process. 

Chairman  Glenn.  OK,  but  you  can't  tell  us  you  are  going  to 
have  some  new  announcements  by  the  end  of  this  week  or  next 
week? 

Ms.  Browner.  It  would  certainly  be  my  hope  that  it  will  be  very 
soon. 

Chairman  Glenn.  Well,  "very  soon"  to  me  means  hopefully  by 
the  end  of  this  week.  Maybe  you  can  carry  that  back. 
Ms.  Browner.  I  will  carry  that  message  back. 
Chairman  Glenn.  Carry  that  message  back  to  the  White  House, 
if  you  would,  please. 
Ms.  Browner.  Certainly. 

Chairman  Glenn.  Let  me  follow  up  with  another  question  about 
fixing  the  EPA's  contracting  culture.  Now,  we  had  our  CSC  hearing 
last  year.  You  are  well  aware  of  that.  The  Agency  rightly  decided 
to  give  members  of  the  Senior  Executive  Service  more  training  on 
contracting.  That  was  good.  But  it  seemed  that  some  of  those  SES 
personnel  taking  this  training  exemplified  some  of  the  cultural 
problems  that  you  are  facing  today  and  that  I  am  not  sure  you  may 
be  completely  aware  of. 

I  know  this  because  the  Air  Force  Institute  of  Technology,  AFIT, 
was  asked  to  conduct  the  training  for  EPA,  and  they  complained 
about  some  of  the  SES  people  that  the  Air  Force  was  supposed  to 
train,  because  they  took  this  training  quite  seriously.  And  I  quote 
from  a  December   10,   1992,  letter  to  EPA's  Sallyanne  Harper: 
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"Other  employees  hardly  ever  became  engaged.  Some  sat  and 
talked  or  read  newspapers  through  extensive  portions  of  the  pro- 
gram." 

In  another  section  of  the  letter,  the  Air  Force  goes  on  to  say,  and 
I  quote  again:  "It  appears  to  us  in  retrospect  that  the  EPA  problem 
is  probably  more  a  management  problem  than  a  contract  manage- 
ment problem.  As  outsiders,  we  were  struck  repeatedly  by  the  re- 
sentment, anger,  and  negativity  of  significant  numbers  of  partici- 
pants and  their  readiness  to  express  it." 

Now,  these  are  the  senior  managers  we  are  talking  about,  and  if 
this  is  the  attitude  of  the  senior  managers  of  EPA  toward  improv- 
ing contract  management,  how  can  we  expect  training  to  be  effec- 
tive and  the  culture  ever  to  be  changed? 

Ms.  Browner.  Mr.  Chairman,  I  am  aware  of  the  letter  that  you 
make  reference  to.  We  are  proceeding  with  additional  training  in 
smaller  groupings  in  an  effort  to  convey  my  strong  commitment  to 
these  issues. 

We  have  272  SES  members  within  the  Agency.  As  of  June  1st  of 
1993,  270  had  taken  the  contracts  training  program,  and  we  will  be 
continuing  those  services  and  working  with  those  individuals. 

This  is  something  that  I  take  very  seriously.  I  have  conveyed  this 
in  all  of  my  meetings  with  the  senior  staff  in  the  Agency,  and  you 
are  quite  right  that  it  is  going  to  take  leadership  from  the  top,  and 
I  accept  that  responsibility. 

Chairman  Glenn.  Once  again,  I  would  pass  it  on  to  whoever  is 
making  the  decisions  on  people.  You  can't  do  these  things  by  your- 
self or  with  one  assistant. 

Ms.  Browner.  Yes. 

Chairman  Glenn.  You  are  going  to  need  the  people  over  there  to 
do  it,  and  do  it  soon. 

On  the  lab  reports,  I  find  it  rather  amazing  that  EPA  diverted 
R&D  funding  to  operate  a  child-care  facility,  mainly  for  the  con- 
tractors. Who  approved  that  and  what  disciplinary  action  has  been 
taken? 

Ms.  Browner.  As  I  understand  it,  there  is  an  investigation  under 
way,  and  the  Inspector  General  would  probably  be  the  more  appro- 
priate person  to  speak  to  on  an  ongoing  investigation. 

Chairman  Glenn.  All  right. 

Ms.  Browner.  I  don't  want  to  put  him  in  an  awkward  position, 
but  these  matters,  as  I  understand  it,  are  being  looked  at  and  he 
could 

Chairman  Glenn.  OK. 

Ms.  Browner.  If  it  is  appropriate,  with  an  ongoing  investigation 
like  this. 

Chairman  Glenn.  Has  the  Agency  received  any  reimbursement 
from  the  lab  contractors  for  providing  them  with  child-care  serv- 
ices? 

Ms.  Browner.  Mr.  Chairman,  I  do  not  know  the  answer  to  that 
question,  and  the  IG,  Mr.  Martin,  may  be  able  to  answer  that. 

Chairman  Glenn.  Well,  I  would  just  make  this  suggestion:  It 
may  be  appropriate  to  seek  reimbursement  for  that  if  that  was  ille- 
gal use  of  funds  or  improper  use  of  funds. 

Given  that  only  three  out  of  23  children  at  the  center  were  off- 
spring of  EPA  employees,  it  appears  that  EPA  set  up  the  center 
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more  for  the  purpose  of  caring  for  the  contractors'  children  rather 
than  their  own,  and  thus  it  was  done  as  a  favor  at  government  ex- 
pense for  contractors.  I  think  you  would  probably  agree  with  that, 
if  that  was  what  it  turns  out  to  be. 

Ms.  Browner.  Again,  I  am  aware  of  the  situation.  I  know  that 
we  have  closed  the  day-care  center  in  an  effort  to  remedy  the  situa- 
tion and  that  there  is  an  investigation  that  is  ongoing. 

Chairman  Glenn.  All  right.  I  sort  of  get  the  impression  that  at 
Narragansett,  as  well  as  some  of  the  other  labs,  that  they  tend  to 
operate  completely  independent  of  EPA  headquarters.  In  many 
cases,  there  appears  to  be  no  clear  guidance  for  them  to  follow,  and 
in  other  cases,  guidance  was  ignored  with  impunity.  What  can  EPA 
do  to  ensure  better  oversight  of  the  labs  and  better  guidance  from 
contracting  offices?  Are  you  in  the  process  of  doing  that  now? 

Ms.  Browner.  Yes,  we  are  in  the  process,  and  specifically  as  it 
relates  to  the  labs,  the  Office  of  Research  and  Development  has 
taken  these  issues  very  seriously.  They  have  surveyed  I  think  13  of 
the  labs— five  of  the  labs  are  audited,  three  I  think  are  completed, 
two  will  be  completed,  or  I  guess  maybe  these  are  the  final  two — in 
an  effort  to  find  the  problems  and  to  address  the  problems.  As  I 
understand  it,  the  senior-level  people  within  the  Office  of  Research 
and  Development  are  moving  to  solve  the  problems  that  have  been 
raised  in  the  individual  labs 

They  also  will  begin  later  this  summer  another  internally  driven 
review;  not  through  the  IG,  but  the  ORD  personnel  will  begin  an- 
other review  to  make  sure  that  they  are  doing  everything  they  pos- 
sibly can  to  address  the  problems. 

Chairman  Glenn.  How  much  of  this  training  of  EPA  SES  mem- 
bers in  contract  management  is  being  done  by  contractors? 

Ms.  Browner.  To  the  best  of  my  knowledge,  it  is  being  done  by 
people  inside  the  Agency. 
Chairman  Glenn.  Internally? 
Ms.  Browner.  Yes. 

Chairman  Glenn.  You  are  not  contracting  out  for  training  in 
contract  management? 
Ms.  Browner.  Not  at  the  SES  level. 
Chairman  Glenn.  OK.  Fine. 

I  was  particularly  disturbed  by  EPA's  blocking  of  the  IG's  inves- 
tigation. In  effect,  that  is  what  it  was,  and  this  Committee,  which 
created  the  IG's,  doesn't  think  very  much  of  tampering  with  inves- 
tigations by  the  IG. 

At  Narragansett,  apparently,  there  was  an  order  from  one  of  the 
lab  directors  to,  "remove  and  shred  documents."  Now,  I  believe  the 
IG  has  expressed  himself  that  documents  were  removed  at  Athens 
also,  and  that  stories  were  rehearsed  before  his  arrival  there. 

These  are  very  serious  charges.  How  is  the  Agency  responding  to 
these  allegations? 

Ms.  Browner.  Mr.  Chairman,  I  agree  those  are  very  serious 
charges.  The  Inspector  General,  John  Martin,  has  informed  me 
that  there  are  investigations  under  way  relating  to  those  specific 
allegations.  I  don't  thmk  it  is  appropriate  for  me  to  comment  on 
the  specifics  of  the  investigation. 
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Chairman  Glenn.  Let's  say  they  come  out  as  advertised  here,  the 
way  I  characterized  them  a  moment  ago.  Do  you  plan  to  take  disci- 
phnary  action  if  that  is  the  C£ise? 

Ms.  Browner.  If  in  any  instance  individual  employees  are  found 
to  have  acted  inappropriately  with  reference  to  the  management  of 
resources  or  to  the  conducting  of  investigations  and  audits,  we  will 
take  appropriate  disciplinary  action. 

Chairman  Glenn.  OK.  Are  the  people  who  gave  the  orders  to 
shred  files  and  rehearse  stories,  are  they  still  working  for  EPA 
now? 

Ms.  Browner.  I  am  not  aware  who  those  individuals  are  and 
whether  or  not  they  are  still  employed  with  the  Agency.  We  can,  as 
the  investigation  is  concluded,  make  that  information  available. 

Chairman  Glenn.  OK.  When  will  that  investigation  be  complete? 
Do  we  know? 

Mr.  Martin.  We  expect,  Mr.  Chairman,  that  the  reports  ought  to 
be  issued  in  the  next  week  or  so. 

Chairman  Glenn.  Good.  Within  a  week  or  so.  Fine.  We  can  do 
some  follow-up  at  that  time,  then.^ 

Could  you  explain  the  Agency's  actions  regarding  yesterday's 
suspension  of  CSC?  Can  you  also  tell  us  why  it  has  taken  some  15 
months  to  get  action  when  the  problems  were  so  clearly  raised  at 
our  hearing  15  months  ago?  I  would  like  details  on  that,  if  you 
could. 

Ms.  Browner.  Mr.  Chairman,  the  action  taken  yesterday  is 
against  a  division  of  Computer  Sciences  Corporation,  Applied  Tech- 
nology Division,  and  three  individuals.  The  suspension  is  govern- 
ment-wide. It  is  not  just  for  EPA  contracts  and  grants;  it  is  govern- 
ment-wide. 

The  basis  for  that  suspension  is  that  the  CSC  Applied  Technology 
Division  allegedly  misled  the  Agency  as  to  qualifications  of  staff 
that  would  be  working  on  a  contract. 

The  question  that  you  asked  in  terms  of  the  work  done  by  the  IG 
being  available,  I  think  it  was  in  March  of  1992,  and  then  why  it 
took  so  long:  As  I  understand  it,  in  order  to  develop  a  case  for  sus- 
pension, there  is  a  level  of  detail  and  information  that  goes  beyond 
what  the  IG  did  in  its  report,  and  our  Office  of  Suspension  and  De- 
barment has  been  working  on  it  since  that  time.  They  believe  that 
as  of  yesterday  they  had  adequate  information  to  move  forward. 
That  is  why  the  action  was  taken  yesterday. 

Chairman  Glenn.  Did  it  take  15  months?  I  know  you  weren't 
there  during  all  that  period.  Does  it  take  almost  a  year-and-a-half 
or  15  months  to  determine  something  like  that? 

Ms.  Browner.  Well,  I  don't  think  it  is  to  determine  it.  It  is  to 
make  sure  that  the  case  is  thoroughly  developed  so  that  the  action 
can  move  forward.  This  will  now  move  into  I  think  Federal  District 
Court.  If  there  is  a  challenge,  it  goes  to  Federal  District  Court.  So 
you  have  to  have  all  of  the  evidence  necessary  to  move  into  a  judi- 
cial proceeding. 


The  information  re:  EPA  and  CSC  appears  on  page  43. 
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Chairman  Glenn.  In  addition  to  this  suspension,  is  other  action 
being  taken  regarding  the  $13  million  in  potentially  questionable 
charges  that  EPA  had  approved  pa3dng  the  contractor? 

Ms.  Browner.  I  apologize.  I  am  looking  at  the  staff  who  are  re- 
sponsible for  the  work  on  this.  I  do  not  know  the  answer  to  that, 
but  we  may  have  an  individual  here  with  us  who  would  know  the 
answer. 

Mr.  PiPPEN.  Could  you  repeat  that  question,  please? 

Chairman  Glenn.  Yes,  sure.  In  addition  to  this  suspension,  is 
other  action  being  taken  regarding  the  $13  million  in  potentially 
questionable  charges  that  EPA  had  approved  pajdng  the  contrac- 
tor? 

Mr.  Pippen.  That  would  be  outside  the  realm  of  the  suspension 
process,  Senator.  But  I  am  sure  such  action  will  be  taken. 

Chairman  Glenn.  Well,  if  you  have  something  like  this  going  on, 
do  you  not  stop  pajrment  or  hold  up  when  that  is  part  of  the  prob- 
lem, the  questionable  charges,  some  $13  million  worth?  Don't  you 
stop  payment  until  you  find  out  what  happened? 

Ms.  Browner.  Senator,  we  can  have  someone  speak  to  the  actual 
steps  that  are  taken.  I  am  not  aware  in  this  particular  instance.  I 
can  tell  you  that  since  the  hearings  last  year  that  you  conducted, 
the  Computer  Sciences  Corporation,  the  size  of  the  contract,  all  of 
the  contracts  taken  in  their  entirety  that  EPA  has,  has  diminished 
significantly.  At  its  highest  point,  there  were  over  1,500  people 
working  on  EPA  projects,  we  estimate,  through  the  Computer  Sci- 
ences Corporation.  That  has  now  diminished  to  something  we  esti- 
mate at  about  300.  So  there  has  been  a  significant  reduction  in  the 
Agency's  use  of  Computer  Sciences  Corporation. 

Chairman  Glenn.  Could  you  supply  that  for  the  record,  please? 

Ms.  Browner.  Absolutely. 

[The  information  of  Ms.  Browner  foUows:] 

Response  To  Chairman  Glenn's  Request 

There  are  approximately  140  people  working  on  EPA  projects  through  Com- 
puter Science  Corporation  (CSC). 

Chairman  Glenn.  In  our  hearing  last  year,  then-Assistant  Ad- 
ministrator Holmes  admitted  to  me  that  the  Agency,  as  he  said, 
would  be  unable  to  function  without  the  services  of  CSC  or  a  com- 
parable contractor.  What  is  going  to  be  the  impact  on  EPA's  oper- 
ations, then,  with  the  suspension  of  CSC? 

Ms.  Browner.  Well,  the  suspension,  it  is  proactive.  That  is  the 
way  suspension  and  debarment  is  handled.  There  are  activities 
that  CSC  has  performed  for  the  Agency  historically  that  are  now 
being  performed  internal  to  the  Agency.  Portions  of  the  contract 
were  re-bid,  and  I  know  other  companies  competed  for  and  were 
awarded  the  contract. 

Chairman  Glenn.  Have  you  had  to  put  in  additional  full-time 
employees  to  take  up  some  of  this  slack?  Because  I  think  one  of  the 
reasons  why  you  went  to  such  complete  reliance  on  a  contractor 
way  back  in  days  past  was  because  of  a  lack  of  FTE's,  and  then  this 
thing  got  away  from  us,  is  my  view  of  it,  and  CSC  became  so  in- 
grained in  the  Agency  that  the  Agency  actually  testified  here  that 
they  wouldn't  be  able  to  function  without  CSC;  and  that  we  had 
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examples  of  that  last  year  where  CSC  put  their  own  billing  in,  it 
was  just  a  rubber  stamp  for  approval,  they  were  running  their  own 
personnel  and  pay  scales  and  ever3rthing  else.  It  was  just  a  bad  sit- 
uation. 

Now,  how  are  you  taking  up  this  slack  if  CSC  is  coming  down? 
Do  you  need  more  FTE's  over  there  to  do  this? 

Ms.  Browner.  Well,  one  of  the  problems  that  we  deal  with  con- 
stantly at  EPA  are  the  FTE  caps.  We  are  capped  at  17,738  employ- 
ees, and  that  has  been  an  ongoing  issue  for  the  Agency. 

In  terms  of  the  issues  that  were  raised  last  year  before  this  Com- 
mittee, we  have  reallocated  44  FTE's  to  deal  with  the  contract  pay- 
ment work  that  was  being  done  by  CSC.  That  is  now  being  done 
internally,  and  it  is  through  a  reallocation  of  FTE's  within  the 
Agency. 

Chairman  Glenn.  Based  on  the  IG  audit  of  EPA's  Public  Affairs 
Office,  it  would  appear  that  headquarters  is  not  immune  to  the 
types  of  contracting  problems  which  have  been  occurring  in  the  re- 
gions. Why  would  EPA  have  to  spend  taxpayer  money  on  $l,000-a- 
day  contracts  that  teach  people  how  to  testify  before  Congress? 
This  isn't  Broadway.  All  we  need  is  people  to  come  up 

Ms.  Browner.  Well,  they  haven't  taught  me. 

Chairman  Glenn  [continuing].  Sit  at  the  table  and  tell  us 

[Laughter.] 

And  you  do  very,  very  well.  Why  don't  you  just  tell  them  what  to 
expect  up  here? 

Ms.  Browner.  I  will  teach  them. 

Chairman  Glenn.  All  right.  Not  a  $1,000  a  day  extra,  please. 

Ms.  Browner.  No,  I  don't  think  so.  Well,  Mr.  Chairman,  I  was 
not  aware  of  that  specific  contract  in  that  way  until  you  raised  it 
here.  Obviously  we  will  look  into  that  immediately. 

Chairman  Glenn.  Well,  OPM  has  a  Government  Affairs  Insti- 
tute. They  give  training  in  these  matters  so  that  people  know  what 
to  expect  up  here  that  haven't  been  to  a  congressional  hearing 
before.  Do  you  use  that  facility  or  do  you  use  that  training  that 
they  give  at  OPM? 

Ms.  Browner.  Yes,  we  do  use  the  training  and  the  facility  at 
OPM. 

Chairman  Glenn.  OK.  Well,  it  is  not  your  plan,  I  trust,  to  con- 
tinue $l,000-a-day  contracts  to  tell  people  how  to  testify;  is  that  cor- 
rect? 

Ms.  Browner.  No,  Mr.  Chairman. 

Chairman  Glenn.  What  level  EPA  officials  attended  those  func- 
tions? Do  you  know? 

Ms.  Browner.  I  do  not.  As  I  said 

Chairman  Glenn.  Or  got  this  training?  How  many  people  were 
involved?  , 

Ms.  Browner.  I  think  this  is  part  of  a  recent  audit.  I  don  t  want 
to  put  words  in  John  Martin's  mouth,  but  it  may  be  something  he 
would  be  able  to  answer  more  specifically.  I  don't  know.  Is  it  part 
of  an  audit? 

Mr.  Martin.  It  was  part  of  a  contract,  Mr.  Chairman,  that  the 
Office  of  Public  Affairs  had  for  the  whole  Agency.  It  was  not  only 
for  testifying  before  Congress,  but  to  familiarize  people  who  had 
never  been  before  a  media  forum  how  to  answer  questions  in  a 
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press  conference  and  things  like  that.  So  it  was  a  contract  that  the 
Agency  had  available  for  all  of  its  different  offices.  I  am  not  too 
familiar  with  it,  but  that  is  generally  how  it  was  structured. 

Chairman  Glenn.  Well,  I  think  the  Administrator  can  give  the 
same  instruction,  probably,  and  do  it  just  as  well  at  less  than 
$1,000  a  day. 

Ms.  Browner.  Mr.  Chairman,  as  I  understand  the  audit  where 
this  came  to  light,  we  have  taken  a  number  of  actions  as  soon  as 
that  audit  was  made  known  to  myself  and  people  in  the  Agency. 
We  would  be  more  than  happy  to  detail  for  you  those  actions,  but  I 
think  it  is  an  example  of  what  we  are  doing  in  this  administration, 
as  soon  as  we  become  aware  of  a  problem,  to  move  expeditiously  to 
address  the  problem. 

Chairman  Glenn.  On  these  training  sessions,  can  you  give  us  a 
list  of  the  people  that  attended  those  training  sessions? 

Ms.  Browner.  If  it  is  available,  absolutely.  Yes. 

Chairman  Glenn.  Well,  it  should  be  available.  Surely  we  know 
who  attended  the  sessions.  Fine. 

I  said  in  my  opening  statement  that  it  seemed  to  me  the  Agency 
doesn't  always  understand  quite  how  pervasive  the  problems  are  in 
contracting.  Just  this  week,  a  contractor  working  for  the  Superfund 
remediation  program  called  my  staff,  said  she  was  assigned  to 
track  how  the  EPA  is  following  up  on  recommendations  for  improv- 
ing contract  management.  While  the  goal  is  laudable,  the  approach 
is  not. 

In  my  mind,  if  there  was  ever  a  role  the  Agency  should  play  for 
itself,  this  is  it.  It  seems  to  me  that  the  basic  message  about  the 
role  of  contractors  isn't  getting  through  when  we  have  that  kind  of 
functioning  going  on. 

Has  the  Agency  culture  not  improved  sufficiently  to  where 
people  are  sensitive  about  this  sort  of  thing,  that  there  are  certain 
tasks  and  management  tasks  that  need  to  remain  the  province  of 
the  Agency  and  not  the  contractors? 

Ms.  Browner.  I  agree,  Mr.  Chairman,  that  that  is  not  appropri- 
ate activity  for  a  contractor.  I  had  not  been  made  aware  of  that  ac- 
tivity until  today,  and  obviously  we  will  immediately  look  into  this 
situation  and  remedy  whatever  may  have  occurred. 

Chairman  Glenn.  EPA's  record  in  performing  the  cost/benefit 
analysis  as  required  by  0MB  Circular  A76  has  been  less  than  out- 
standing, I  would  say.  Last  year  an  IG  survey  showed  that  the 
Agency  could  save  $4.5  million  on  certain  technical  services  by 
doing  the  work  in-house  as  opposed  to  contracting  out. 

What  actions  did  the  Agency  take  in  response  to  IG  findings  that 
performing  the  work  of  certain  technical  services  in-house  would 
actually  save  taxpayer  dollars? 

Ms.  Browner.  Mr.  Chairman,  I  apologize.  I  am  not  familiar  with 
that  IG  report.  Obviously  if  there  are  activities  that  can  be  done  in- 
house,  we  are  doing  ever5rthing  we  can  to  bring  them  in-house.  But 
that  specific  IG  report,  I  apologize,  I  am  not  familiar  with  that. 

Chairman  Glenn.  We  will  submit  that  as  an  additional  question, 
then,  that  you  can  get  us  some  information  on. 

Ms.  Browner.  Thank  you.  Certainly.  ^ 


See  page  547. 
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Chairman  Glenn.  To  follow  up  further  on  the  costs  of  contract- 
ing out  for  specific  tasks  as  opposed  to  hiring  Federal  employees  to 
perform  them — and  maybe  this  can  be  part  of  that  same  report  for 
the  record — what  is  EPA's  1994  budget  request  for  contracting 
services?  Do  you  have  that  figure? 

Ms.  Browner.  In  fiscal  year  1993,  the  number  for  contracts  is 
$1.4  billion,  and  we  can  provide  it  to  you  in  writing  for  fiscal  year 
1994. 

Chairman  Glenn.  Is  the  1994  request  an  increase  over  the  1993     | 
level? 

Ms.  Browner.  No,  it  is  not.  No. 

Chairman  Glenn.  Do  you  have  EPA's  budget  request  for  full- 
time  employees,  FTE's? 

Ms.  Browner.  Yes.  We  are  asking  for  the  first  time  in  the  histo- 
ry of  the  Agency  that  all  of  our  allocated  FTE  slots  be  fully  funded 
so  that  we  can  actually  hire  into  all  of  the  slots.  That  is  not  some- 
thing that  has  historically  been  done  in  the  Agency. 

Chairjnan  Glenn.  You  had  vacant  slots,  then,  all  this  time?  Is 
that  right? 

Ms.  Browner.  They  weren't  funded.  They  were  unfunded  slots. 

Chairman  Glenn.  OK. 

Ms.  Browner.  So  we  are  now  fully  funding  the  workforce. 

Chairman  Glenn.  That  may  have  been  part  of  our  doing  here  on 
the  Hill.  Was  it?  Were  there  requests  made  through  the  years  to 
include  full-time  employee  funding  for  all  those  slots? 

Ms.  Browner.  I  would  have  to  ask  the  people  who  were  in  the 
Agency  previously.  I  know  that  when  I  came  to  the  Agency  it  was 
something  that  I  put  as  a  very  high  priority. 

There  had  been  previous  requests  for  full  funding  of  allocated 
FTE's. 

Chairman  Glenn.  Let  me  turn  my  head  around  now  and  argue 
on  your  side  on  this,  or  just  discuss  on  your  side,  not  argue.  Is  one 
of  the  problems  you  have  faced  over  there  the  fact  there  was  not 
full  funding  for  full-time  employees,  and  were  your  predecessors 
forced  into  too  much  contracting  out? 

Ms.  Browner.  I  think  that  it  has  certainly  been  a  problem  that 
there  has  not  been  full  funding  for  all  of  the  allocated  FTE's,  and 
that  is  why  I  put  it  as  a  very  high  priority  in  our  budget  request 
this  year. 

Chairman  Glenn.  Senator  Roth. 

OPENING  STATEMENT  OF  SENATOR  ROTH 

Senator  Roth.  Ms.  Browner,  it  is  a  pleasure  to  see  you  here 
today. 

Ms.  Browner.  Thank  you. 

Senator  Roth.  I  am  sorry  I  am  late,  but  I  had  an  amendment  on 
the  floor.  I  do  have  just  two  or  three  questions. 

First  of  all,  Mr.  Chairman,  I  have  a  short  opening  statement  that 
I  would  ask  be  included  in  the  record. 

Chairman  Glenn.  It  will  be  included  in  the  record  in  its  entirety 
as  though  delivered.  Also  submitted  for  the  record  are  prepared 
statements  from  Senator  Cohen  and  Senator  Cochran. 
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Prepared  Statement  of  Senator  Roth 

Mr.  Chairman,  I  appreciate  the  opportunity  to  be  here  this  afternoon  to  partici- 
pate in  this  hearing  on  contract  management  problems  facing  the  Environmental 
Protection  Agency.  I  want  to  commend  you  and  the  Committee  on  your  efforts  in 
this  matter. 

As  you  are  aware,  I  am  very  concerned  about  the  protection  of  our  environment 
and  fully  support  the  Committee's  efforts  in  these  investigations.  I  have  been  follow- 
ing the  actions  of  the  Committee  and  welcome  the  opportunity  to  discuss  improve- 
ments for  the  contract  management  process  at  the  EPA. 

It  is  my  understanding  that  many  EPA  functions  are  undertaken  through  the  pro- 
curement process.  According  to  the  "Annual  Review  of  the  U.S.  Environmental  Pro- 
tection Agency,"  as  of  1992,  it  is  reported  that  the  EPA  has  over  600  active  con- 
tracts worth  $3  billion. 

In  addition,  EPA  contractors  have  been  performing  several  critical  operations, 
such  as  setting  environmental  standards,  training  EPA  employees,  conducting  re- 
search and  development,  cleaning  up  hazardous  waste  sites,  and  preparing  Federal 
regulations.  I  am  concerned  about  the  seriousness  of  these  functions,  and  question  if 
these  procedures  should  be  permitted  to  be  undertaken  by  non-governmental  em- 
ployees. In  addition,  the  cost  factor  should  also  be  considered.  It  is  essential  that 
these  activities  are  performed  in  an  efficient  and  cost  effective  manner. 

Following  the  1992  Inspector  General  investigation  of  the  EPA  and  the  Computer 
Sciences  Corporation,  the  EPA  undertook  some  management  reforms.  Specifically, 
they  established  a  standing  Committee  on  contracts  management  and  canceled  the 
$3  million  contract  with  the  Computer  Sciences  Corporation. 

Today,  we  will  focus  on  the  most  recent  Inspector  General  reports.  According  to 
the  IG,  it  is  necessary  for  the  EPA  to  continue  to  improve  contractor  oversight  and 
management.  Although  the  problem  is  prevalent  in  several  sites,  there  exist  several 
cases  of  contract  abuse  and  mismanagement  at  the  Office  of  Research  and  Develop- 
ment Laboratories  and  at  the  Office  of  Communication,  Education,  and  Public  Af- 
fairs. 

I  am  appalled  at  the  IG's  audit  findings  at  the  EPA's  Office  of  Research  and  De- 
velopment Laboratories.  The  audit  reveals  that  there  were  several  incidences  of  con- 
tract mismanagement.  For  example,  in  one  case  funds  were  transferred  from  the 
Lab's  R&D  accounts  to  the  Lab's  Childcare  Center.  This  Childcare  Center  was  found 
to  provide  childcare  services  to  the  children  of  the  contract  employees.  In  another 
case,  the  EPA  used  the  Lab's  office  supply  funds  to  purchase  sea  clams  at  almost 
twice  the  going  rate  from  a  relative  of  a  contract  employees.  While  at  another  lab, 
an  EPA  technical  monitor  for  the  on-site  contractor  was  found  to  do  on-site  consul- 
tation work  for  the  on-site  contractor  for  4  hours  a  week.  ^ 

According  to  the  IG,  similar  contract  mismanagement  was  revealed  at  the  EPA  s 
Office  of  Communications,  Education,  and  Public  Affairs.  At  this  office,  the  IG 
found  cases  of  irregular  procurement  practices.  For  example,  the  office  issued  pur- 
chase orders  following  the  distribution  of  goods  and  services,  and  also  displayed  fa- 
voritism toward  specific  vendors. 

It  is  essential  that  we  address  and  correct  these  problems.  It  is  imperative  that  we 
improve  EPA's  accountability  and  administrative  efficiency  to  make  sure  that  tax 
dollars  are  fully  and  purposely  utilized.  This  haphazard  and  blatant  disregard  for 
Federal  Administrative  Regulations  must  stop  once  and  for  all.  At  a  time  when  the 
Congress  is  considering  a  huge  tax  increase,  these  findings  are  naturally  trouble- 
some. 
Thank  you,  Mr.  Chairman. 


Prepared  Statement  of  Senator  Cohen 

Mr.  Chairman,  I  would  like  to  commend  you  for  holding  this  hearing  today  to  ex- 
amine contract  management  problems  at  the  Environmental  Protection  Agency. 

Last  year,  the  Committee  heard  disturbing  testimony  detailing  serious  misman- 
agement of  EPA's  largest  single  contract.  The  Inspector  General  reported  that  this 
personal  services  contract  was  too  large  to  be  properly  managed  and  monitored  by 
EPA.  The  IG  further  testified  that  the  Agency's  lack  of  oversight  resulted  in  con- 
flicts of  interest,  questionable  costs,  and  the  contractor  usurping  the  government's 
role  by  making  policy  decisions  and  responding  to  Congressional  inquiries  about  the 
contract.  Obviously  these  were  serious  problems  and  the  Agency  agreed  to  take  cor- 
rective action. 
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Today,  over  15  months  later,  the  IG  will  report  that  the  contract  from  last  year  is 
being  scaled  down  and  will  be  terminated  by  September  30,  1993.  However,  this  is 
no  time  to  rejoice.  The  cancellation  of  one  contract  does  not  mean  the  cancellation 
of  EPA's  contracting  problems.  In  fact,  the  IG  will  not  only  testify  that  a  number  of 
old  problems  remain,  but  that  new  problems  have  developed  which  add  to  the  ap- 
pearance of  impropriety  and  have  either  directly  or  indirectly  resulted  in  wasteful 
spending. 

The  IG  will  testify  that  the  contract  oversight  environment  at  EPA  has  not  sig- 
nificantly changed  from  last  year.  Again,  the  IG  will  cite  cases  of  conflicts  of  inter- 
est. Again,  the  IG  will  cite  lack  of  oversight.  And  again,  the  IG  will  reveal  that  con- 
tractors are  influencing  policy.  What  will  be  new  is  the  finding  that  EPA  has  ma- 
nipulated the  procurement  process  by  using  interagency  agreements  to  steer  con- 
tract dollars  to  favorite  contractors;  that  there  are  insufficient  controls  to  prevent 
violations  of  procurement  law  including  the  acceptance  of  goods  before  purchase 
orders  were  issued;  and  that  contract  personnel  were  directed  to  destroy  contract 
files  before  they  could  be  audited. 

The  manipulation  and  abuse  of  interagency  agreements  to  circumvent  procure- 
ment regulations  is  of  particular  concern.  It  appears  that  this  practice  is  not  limited 
to  EPA.  As  Ranking  Republican  on  the  Oversight  Subcommittee,  I  have  surveyed 
over  50  agencies  and  departments  to  determine  if  interagency  agreements  are 
common.  The  findings  are  disturbing.  While  the  use  of  interagency  agreements  has 
increased  markedly  over  the  last  4  years,  agencies  do  not  track  what  is  purchased  or 
how  much  is  spent  under  the  agreements.  I  have  serious  concerns  about  this  issue 
and  plan  to  explore  it  more  carefully  in  an  Oversight  Subcommittee  hearing  in  late 
July. 

The  problems  at  EPA  are  pervasive  and  troubling.  The  IG  recently  examined  con- 
tracting practices  at  10  EPA  labs.  This  study  revealed  clear  patterns  of  abusive  con- 
tracting practices  in  the  agency's  purchase  of  everything  from  sea  clams  to  office 
supplies.  This  abuse  was  not  just  accidental.  The  evidence  suggests  that  agency  offi- 
cials knowingly  proceeded  with  utter  disregard  for  contracting  regulations.  What  is 
most  disturbing  is  that  top  level  managers  at  the  labs  must  have  been  aware  of  the 
abuses  and  did  nothing  to  stop  them.  In  one  instance,  just  prior  to  the  arrival  of  the 
auditors,  the  lab  director  ordered  contracting  officials  to  destroy  documents  from 
the  contract  files. 

Mr.  Chairman,  these  are  very  serious  problems  and  I  hope  that  Secretary 
Browner  will  commit  to  make  the  oversight  of  EPA  contracts  a  priority.  We  owe  it 
to  the  taxpayers  to  protect  the  integrity  of  these  contracts  and  ensure  that  their 
money  is  spent  wisely  and  appropriately. 


Prepared  Statement  of  Senator  Cochran 

I  would  like  to  take  this  opportunity  to  thank  our  distinguished  Chairman  for 
convening  this  Committee  today  to  review  contracting  irregularities  at  the  Environ- 
mental Protection  Agency  and  for  his  commitment  to  addressing  the  very  signifi- 
cant and  costly  problems  that  have  been  identified  at  EPA.  I  also  would  like  to 
thank  Administrator  Browner  and  her  staff  for  taking  the  time  to  meet  with  us 
today.  This  Committee  very  much  appreciates  the  commitment  Ms.  Browner  has  ex- 
pressed in  other  settings  to  resolve  the  problem  of  contracting  irregularities  at  EPA 
and  the  stops  she  previously  has  outlined  to  begin  to  address  this  issue. 

Since  early  1992,  the  Office  of  the  Inspector  General  at  EPA  has  conducted  a 
number  of  reviews  and  issued  several  reports  outlining  serious  contracting  problems 
at  the  Agency.  The  scope  of  the  problem,  as  outlined  earlier  this  year  in  a  report  by 
the  Inspector  General  to  the  House  Committee  on  Energy  and  Commerce,  is  enor- 
mous. According  to  the  Inspector  General,  the  patterns  of  abuse  occur  in  virtually 
every  aspect  of  the  contracting  process  and  include,  among  others,  procurement  ir- 
regularities, conflicts  of  interest  among  EPA  contractors,  and  serious  deficiencies  in 
contract  management. 

Prevening  waste  and  abuse  of  the  taxpayer's  financial  trust  is  certainly  one  of  our 
major  goals  in  reviewing  the  agency's  contracting  practices. 

However,  as  disturbing  as  the  financial  losses  are,  irregularities  in  EPA's  con- 
tracting procedures  are  doubly  disturbing  when  we  consider  how  these  problems 
might  affect  the  scientific  quality  of  EPA's  work.  The  types  of  irregularities  identi- 
fied over  the  past  year — for  example,  the  conflicts  of  interest  among  EPA  contrac- 
tors and  the  EPA  staffs  preferential  selection  of  individual  contractors — creates  se- 
rious doubts  about  the  quality  of  the  work  that  has  resulted. 
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Another  document  produced  during  the  last  year,  an  analysis  of  the  quality  of  sci- 
entific research  at  EPA  entitled  Safeguarding  the  Future:  Credible  Science,  Credible 
Decisions,  raises  just  this  concern.  The  report,  prepared  at  the  former  Administra- 
tor's request  by  a  panel  of  scientific  experts,  states,  "The  use  of  large  level-of-effort 
contracts  in  many  parts  of  the  Agency  does  not  promote  or  ensure  the  use  of  high- 
quality  science.  .  .  .  The  panel  believes  that  EPA's  reliance  on  these  types  of  con- 
tracts for  technical  expertise  prevents  EPA  from  getting  the  best  outside  scientists 
to  work  on  EPA  issues.  In  addition,  work  performed  for  EPA  through  level-of-effort 
type  contracts  may  not  receive  adequate  quality  assurance  or  peer  review." 

It  would  be  disturbing  if  contract  mismanagement  at  EPA  has  resulted  not  only 
in  monetary  waste  but  also  in  abuse  of  the  Agency's  responsibility  to  obtain  and 
disseminate  reliable  scientific  evidence. 

For  example,  I  have  been  told  that  in  preparing  a  policy  guide  for  the  public  on 
the  issue  of  smoking  in  the  workplace,  EPA's  Indoor  Air  Division  staff  selected  for 
the  project  and  issued  a  sole-source  subcontract  to  a  company  whose  business  was 
designing  and  implementing  smoking  bans  for  the  private  workplace.  In  a  report  on 
the  policy  guide  contract,  the  EPA  Inspector  General  concluded  that  the  contract 
was  "tainted  in  how  it  was  processed"  and  that  the  program  official's  conduct  in 
selecting  the  contractor  was  "inappropriate." 

Mr.  Chairman,  I  trust  that  the  new  EPA  Administrator  will  help  ensure  that 
problems  such  as  these  are  not  repeated.  Specifically,  I  hope  this  Ck)mmittee  can  be 
assured  that  other  similar  projects  are  not  handled  in  this  way,  and  that  future 
EPA  scientific  and  policy  documents — will  be  prepared  and  issued  in  a  manner  that 
is  fair  and  objective. 


Senator  Roth.  One  of  my  questions  is:  What  kind  of  training  pro- 
gram do  we  have  for  those  employees  responsible  for  procurement? 
Is  there  any  effort  to  put  them  through  a  standardized  program  of 
education  in  management? 

Ms.  Browner.  Absolutely,  Senator.  There  has  been  a  series  of 
training  programs  for  different  levels  of  employees,  including  we 
now  have  a  contracts  training  program,  a  financial  management 
program  for  all  new  employees.  As  we  have  begun  the  process  of 
designating  the  senior  resource  officials,  they  will  undergo  addi- 
tional specific  training.  I  think  270  of  the  272  SES  people  have  now 
undergone  training,  and  there  will  be  follow-up  training. 

An  example  I  will  give  you,  in  one  office  they  have  now  had 
three  separate  training  sessions  in  the  course  of  the  last  year  be- 
cause there  were  some  particular  problems  in  that  office  that  we 
were  seeking  to  address. 

Senator  Roth.  Well,  if  there  has  been  training,  can  it  be  said 
that  these  errors  are  not  made,  then,  in  ignorance? 

Ms.  Browner.  Well,  I  think  that  is  exactly  the  question,  \yhich  is 
to  make  sure  that  we  explain  what  is  appropriate  behavior  and 
that  we  give  people  the  resources  to  act  accordingly,  and  then  that 
we  hold  people  accountable  who  do  not  act  accordingly.  You  are  ex- 
actly right. 

Senator  Roth.  That  is  the  question  I  wanted  to  ask  about  holding 
employees  responsible  for  the  abuses.  What  action  is  taken  against 
them  for  making  errors?  Have  any  employees  been  disciplined  in 
any  way  for  failure  to  comply  with  the  procurement  rules? 

Ms.  Browner.  Yes.  As  I  understand  it,  there  have  been  discipli- 
nary actions  taken,  everjd^hing  from  relieving  people,  an  individ- 
ual  

Chairman  Glenn.  Can  I  interrupt?  There  is  another  vote.  I 
didn't  realize  it.  I  was  in  the  questioning  here,  and  I  guess  we  are 
down  to  about  6  minutes.  Have  you  voted  on  this  one? 

Senator  Roth.  No. 
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Chairman  Glenn.  I  am  going  to  have  to  run  and  vote  real  quick. 
I  am  very  sorry. 

Ms.  Browner.  That  is  fine. 

In  terms  of  specific  actions,  we  have  fired  an  SES  lab  director  in 
Duluth.  We  have  suspended  others.  We  have  downgraded  or  re- 
moved people  from  responsibilities. 

Senator  Roth  [presiding].  I  am  afraid  that  I  have  to  go  and  vote, 
too. 

Ms.  Browner.  OK. 

Senator  Roth.  The  Committee  will  be  temporarily  in  recess. 

[Recess.] 

Chairman  Glenn.  Thank  you  very  much,  Ms.  Browner,  for  re- 
maining. 

I  am  pretty  well  finished  with  my  questioning  here.  I  sent  word 
back  over,  because  Senator  Roth  had  some  questions  and  is  not 
able  to  come  back.  He  is  detained  over  on  the  floor  with  other  legis- 
lative matters  over  there. 

Let  me  ask  just  a  couple  more  questions.  In  both  the  Athens  and 
Narragansett  reports,  the  IG  suggests  that  the  Agency  may  have 
circumvented  appropriations  law  to  build  or  remodel  buildings, 
using  S&E  or  R&D  funds.  Is  that  true,  do  you  know?  Have  you 
looked  into  that? 

Ms.  Browner.  I  understand  what  the  IG  report  says.  Obviously, 
if  those  sorts  of  activities  took  place,  that  would  be  inappropriate 
and  we  will  be  looking  further  in  terms  of  what  the  IG  has  already 
found. 

Chairman  Glenn.  Fine.  Have  you  done  anything  yet  to  make 
sure  that  does  not  happen  again,  sent  any  word  down  there  or  any- 
thing like  that? 

Ms.  Browner.  We  will  certainly  send  word  to  all  of  the  labs  and 
to  all  of  the  regions  and  all  of  the  offices  that  that  sort  of  use  of 
funds  is  inappropriate. 

Chairman  Glenn.  But  you  do  not  know  whether  you  are  going  to 
take  any  disciplinary  action  at  this  point  or  not? 

Ms.  Browner.  No,  I  do  not. 

Chairman  Glenn.  Both  the  Athens  and  Narragansett  reports, 
like  the  CSC  report  last  year,  bring  up  problems  regarding  ade- 
quate statements  of  work.  The  IG  reports,  for  instance,  that  highly 
trained  engineers,  computer  scientists  and  other  contractors  were 
assigned  by  EPA  to  animal  care  duties,  including  cleaning  cages, 
because  the  agency  had  lost  the  personnel  who  normally  did  that 
work.  In  other  cases,  the  lab  used  personnel  from  the  university  re- 
lated cooperative  agreement  to  act  as  secretaries  and  as  an  office 
manager  or  contractors'  technical  specialist  to  paint  walls  and  fix 
toilets.  Now,  that  is  just  an  absurd  waste  of  taxpayer  dollars,  and  I 
am  sure  you  would  agree  with  that.  What  actions  are  you  taking  to 
make  sure  those  types  of  abuses  are  stopped  once  and  for  all? 

Ms.  Browner.  Well,  those  types  of  abuses  are  absolutely  inappro- 
priate and  we  will  do  everything  we  can  to  make  sure  they  do  not 
continue  to  occur,  including,  where  appropriate,  taking  action 
against  the  individuals  and  holding  those  individuals  accountable, 
which  I  think  will  have  a  very  significant  deterrent. 
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Chairman  Glenn.  That  was  going  to  be  my  next  question.  Have 
any  disciplinary  actions  been  taken  against  the  individuals  who 
were  responsible  for  allowing  these  types  of  violations  to  occur? 

Ms.  Browner.  I  do  not  know  the  answer  to  that. 

Chairman  Glenn.  The  Athens  and  Narragansett  reports  also  go 
into  some  detail  about  some  conflicts  of  interest  in  which  individ- 
uals working  for  EPA  and  contractors  at  the  same  time,  and  in 
many  examples  the  contractor  favorites,  where  EPA  used  inappro- 
priate sole  source  contracts,  agreed  to  low  bids,  changed  personnel 
requirements  or  adopted  other  mechanisms  to  insure  that  incum- 
bent contractors  maintained  their  contracts.  Now,  what  is  being 
— done  to  prevent  this? 

Ms.  Browner.  In  the  case  of  umbrella  contracts,  I  have  already 
called  for  a  new  pilot  project  within  the  Agency  to  break  up  the 
umbrella  contracts,  so  that  we  can  make  sure  that  we  are  competi- 
tively bidding  and  allowing  more  qualified  firms  to  compete  for  the 
Agency's  contracting  dollars,  so  we  are  moving  forward  on  that. 

In  terms  of  the  conflict  of  interest,  Senator,  as  you  may  well 
know,  the  Agency  has  attempted  since  April  1990  to  move  forward 
a  new  conflict  of  interest  provision  for  the  agency.  It  was  held  up 
at  OMB.  We  are  in  discussions  with  0MB  right  now  to  see  if  we 
can  get  that  moving. 

Chairman  Glenn.  Once  again,  I  presume  there  has  not  been  any 
disciplinary  action  taken  yet,  is  that  right? 

Ms.  Browner.  Not  yet. 

Chairman  Glenn.  So  you  have  a  chance  to  look  at  it. 

Ms.  Browner.  Not  to  my  knowledge. 

Chairman  Glenn.  As  regards  CSC  and  again  at  Athens  lab,  EPA 
had  been  warned  by  the  IG  about  contract  mismanagement  over 
many  years.  This  is  not  something  that  is  new,  and  yet  the  prob- 
lems persist.  Do  you  have  any  suggestions  for  getting  better  results 
and  insuring  that  corrective  actions  are  taken?  This  is  not  some- 
thing just  discovered  by  Mr.  Martin  for  the  first  time.  This  has 
been  going  on  for  a  decade  or  so  almost. 

Ms.  Browner.  Again,  Mr.  Chairman,  I  think  it  is  absolutely  es- 
sential that  where  corrective  actions  are  recommended  by  the  In- 
spector General,  that  the  individuals  responsible  for  the  implemen- 
tation of  those  corrective  actions  be  held  accountable.  I  know  that 
we  need  to  do  a  better  job  of  following  up  to  make  sure  that,  in 
fact,  all  of  the  corrective  actions  have  been  implemented.  There 
have  been  problems  historically  in  the  agency  and  we  are  looking 
at  mechanisms  to  insure  that  those  corrective  actions  are  indeed 
not  just  agreed  to,  but  actually  implemented. 

Chairman  Glenn.  Just  as  an  example,  the  IG  issued  three  re- 
ports over  5  years  on  CSC  and  issued  a  report  9  years  ago  on 
Athens,  and  all  the  reports  brought  up  the  same  issues  that  have 
been  identified  in  our  hearings.  Now,  we  talk  about  change  in  cul- 
ture, I  don't  care,  culture  or  whatever  you  want  to  change,  some- 
thing has  to  change. 

I  think  the  first  thing  that  has  to  change  is  I  think  you  have  to 
get  some  people  over  there  with  you  to  help  manage  this  thing. 
Otherwise,  it  just  continues  and  people,  in  effect,  ignore  what 
comes  down  out  of  headquarters.  Who  is  going  to  care  what  they 
do,  if  nobody  really  follows  up?  When  things  like  this  go  on  that 
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long,  they  are  pointed  out  and  they  still  don't  correct  them,  there 
should  be  some  action  taken,  I  will  just  put  it  that  way. 

Ms.  Browner.  I  absolutely  agree  that  it  is  essential  that  we  use 
the  disciplinary  tools  that  are  available  to  us,  where  people  have 
acted  inappropriately,  that  we  move  expeditiously  with  disciplinary 
action,  and  we  will  certainly  do  that. 

Chairman  Glenn.  OMB  Director  Panetta  put  out  instructions  to 
agencies,  I  understand,  that  they  reevaluate  their  contractor  work- 
force and  consider  moving  some  activities  in-house.  What  action 
have  you  taken  to  comply  with  that? 

Ms.  Browner.  We  are  in  the  process  of  complying  with  that 
analysis  and  will  be  submitting  our  report  to  OMB  at  the  end  of 
this  month  and,  if  appropriate,  would  certainly  make  a  copy  avail- 
able to  the  committee. 

Chairman  Glenn.  Fine. 

On  April  27th,  I  wrote  the  EPA  Deputy  Assistant  Administrator, 
Sallyanne  Harper,  asking  for  information  on  contracting  in  its  En- 
forcement Division.  EPA  responded  that  they  use  contractors  to 
collect  data  and  information  on  "facilities  and  suspect  non-comply- 
ing sources."  It  is  easy  to  see  how  these  contracts  could  pose  seri- 
ous conflict  of  interest  problems.  If  a  contractor  in  the  Enforce- 
ment Division  were  to  turn  around  and  contract  out  its  services 
with  a  suspect  non-complying  source,  would  that  not  in  turn  be  a 
conflict  of  interest? 

Ms.  Browner.  I  would  think  so.  The  facts  as  you  describe  it,  yes, 
it  would  be  a  conflict  of  interest,  and  we  are  very  concerned  about 
the  question  of  conflicts  of  interest  and  we  have  been  looking  at 
this,  and  that  is  why  we  are  now  back  in  discussions  with  OMB  on 
this  very  precise  matter. 

Chairman  Glenn.  How  would  you  even  know  about  it,  if  they  did 
something  like  that  and  then  submitted  it  as  their  report? 

Ms.  Browner.  Under  the  conflict  of  interest,  it  will  be  very  im- 
portant to  make  sure  that  you  have  adequate  reporting,  so  that  you 
can  flag  the  conflicts  of  interest.  There  is  an  element  of  the  con- 
tractor complying  with  the  rules  and  giving  us  the  information.  If 
they  are  found  obviously  subsequently  not  to  provide  the  informa- 
tion, then  action  would  have  to  be  taken. 

Chairman  Glenn.  Where  the  potential  for  conflicts  of  interest 
exist,  should  EPA  require  the  contractor  to  list  its  contracts  and 
business  relationships  with  other  organizations?  I  am  just  throwing 
that  out.  I  am  not  suggesting  that  we — I  think  we  would  have  to 
look  into  it. 

Ms.  Browner.  Our  current  contracts  do  have  conflict  of  interest 
provisions  and  we  do  review  conflict  of  interest  systems  maintained 
by  the  contractors.  They  are  required  to  maintain  a  system.  There 
is  an  element  of  self-reporting. 

Chairman  Glenn.  The  contract  training,  I  think  maybe  Senator 
Roth  has  something  about  this  and  maybe  I  missed  the  answer.  In 
the  contract  management  training  that  you  are  doing  now,  are  you 
doing  that  in-house,  or  are  you  contracting  that  out? 

Ms.  Browner.  We  are  doing  the  SES  contract  management 
training  in-house. 

Chairman  Glenn.  You  are  doing  that  in-house. 

Ms.  Browner.  Yes. 
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Chairman  Glenn.  Thank  you  very  much.  We  appreciate  it. 

Ms.  Browner.  Thank  you. 

Chairman  Glenn.  We  will  have  some  follow-up  questions  from 
other  members  and  we  appreciate  your  adjusting  your  schedule  so 
that  you  could  be  with  us  this  afternoon. 

Ms.  Browner.  Thank  you. 

Chairman  Glenn.  We  will  be  talking  to  you  more  about  this.  As 
I  indicated  earlier,  it  is  my  intention,  if  we  can  work  it  into  our 
schedule  later  this  year,  to  follow  up  again  on  some  of  these  things, 
because  I  think  correcting  some  of  these  things  may  be  even  key 
toward  whether  you  become  a  department  as  opposed  to  an  agency 
one  of  these  days.  You  know  of  some  of  the  opposition  over  in  the 
House  and  what  they  have  based  that  on,  and  I  do  not  need  to  go 
into  that.  You  are  aware  of  all  of  that  situation. 

Ms.  Browner.  Yes. 

Chairman  Glenn.  So  I  think  it  might  be  appropriate  to  have  a 
hearing  later  in  the  year  on  this  same  subject  and  see  what 
progress  has  been  made. 

Ms.  Browner.  We  would  appreciate  that  opportunity.  Thank 

you. 

Chairman  Glenn.   Thank  you  very  much.   We  appreciate  you 

being  here  today. 

Ms.  Browner.  Thank  you. 

Chairman  Glenn.  Mr.  Martin,  if  you  would  come  back.  I  am 
sorry  we  had  such  a  truncated  hearing  today  here,  with  votes  and 
changes  of  schedule  and  all.  Let  me  talk  about  the  issue  of  culture 
for  just  a  moment. 

Last  year,  you  said  that  EPA  tended  to  view — let  me  ask  first 
how  long  have  you  been  in  your  job  over  there  as  IG? 

Mr.  Martin.  Since  1983. 

Chairman  Glenn.  You  have  been  around  EPA  for  a  long  time, 
then. 

Mr.  Martin.  Yes,  sir. 

Chairman  Glenn.  Last  year,  you  said  that  EPA  tended  to  view 
contractors  as  part  of  the  EPA  family.  Is  that  still  the  case? 

Mr.  Martin.  I  have  no  question,  Senator,  that  what  has  occurred 
over  the  last  several  years  with  the  attention  that  various  adminis- 
trators have  given  this  issue,  the  attention  that  people  like  your- 
selves and  this  committee  have  given  this  issue,  that  that  general 
idea  has  changed,  particularly  on  the  part  of  EPA  executives  who  I 
think  have  become  in  many  cases  sensitive  to  the  kinds  of  prob- 
lems that  you  have  talked  about  here  today. 

On  the  other  hand,  I  think  that  we  have  a  difficult  time  saying 
that  in  all  parts  of  this  agency,  at  all  levels  of  the  agency,  people 
do  not  still  regard  contractors  in  a  very  family  kind  of  way.  My  tes- 
timony talks  about  some  of  the  things  that  EPA  employees  did  to 
just  insure  that  favored  bidders  got  the  jobs  again. 

Chairman  Glenn.  Well,  are  they  going  to  be  able  to  straighten 
this  out?  I  was  asking  Ms.  Browner,  of  course,  a  lot  of  questions 
here  about  when  she  is  going  to  get  her  team  together  over  there 
and  when  they  are  going  to  finally  get  the  people  to  really  manage 
that  Agency.  What  is  your  opinion  on  that?  Is  it  ever  going  to  get 
straightened  out,  unless  we  have  a  full  staff  of  people  there  to 
manage  that  agency?  She  cannot  do  it  herself 
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Mr.  Martin.  She  cannot  do  it  herself,  but  she  needs  to  have  not 
only  a  staff  with  her,  but  a  staff  that  shares  the  same  sense  of  dedi- 
cation to  this  issue  that  she  does. 

Chairman  Glenn.  One  of  the  things  that  concerns  me  is  the  as- 
sumption of  accountability  necessary  to  implement  contract  man- 
agement improvements.  What  actions  have  been  taken  by  the 
agency  to  discipline  individuals  found  violating  or  circumventing 
Federal  regulations? 

Mr.  Martin.  The  last  figures  I  saw,  the  agency  had  taken  some- 
thing in  excess  of  20  personnel  actions  against  individuals  who 
were  involved  in  these  kinds  of  matters  like  we  are  talking  about 
today.  Some  have  been  settled  completely,  some  of  them  are  still 
pending  in  various  phases  of  the  administrative  process. 

Chairman  Glenn.  As  I  just  mentioned  to  her  a  moment  ago  just 
before  she  left,  some  of  these  things  have  been  going  on  and  been 
reported  to  us  up  here  as  long  as  9  years. 

Mr.  Martin.  Yes. 

Chairman  Glenn.  And  you  probably  were  the  one  doing  the  re- 
porting back  at  that  time,  I  don't  know. 

Mr.  Martin.  That  is  right. 

Chairman  Glenn.  Has  EPA  actually  ever  fired  anyone  as  a 
result  of  things  like  CSC  or  other  recent  contract  management 
audits  that  you  completed? 

Mr.  Martin.  Of  the  actions  that  I  am  familiar  with,  one  of  them 
involved  a  proposal  to  terminate  an  employee  from  the  Federal 
service.  That  matter  is  being  appealed  now  before  the  Merit  Sys- 
tems Protection  Board  and  is  pending  right  now. 

Chairman  Glenn.  But  that  is  the  only  one? 

Mr.  Martin.  That  is  the  only  one  that  I  am  familiar  with. 

Chairman  Glenn.  And  you  have  been  there  since  1983? 

Mr.  Martin.  That  is  correct. 

Chairman  Glenn.  What  do  they  do,  when  you  talk  to  them  about 
this?  Do  they  just  ignore  it,  just  think  things  are  somehow  auto- 
matically going  to  get  better? 

Mr.  Martin.  For  many  years,  they  dealt  with  individual  prob- 
lems, but  never  attempted  to  address  the  underljdng  problems  that 
the  agency  faced.  It  has  only  been  since  attention  has  been  focused 
on  this  by  yourself  and  others  over  the  last  several  years,  has  any 
comprehensive  effort  been  made  to  address  the  underlying  causes 
of  the  problems  that  EPA  faces. 

Chairman  Glenn.  You  mentioned  in  your  reports  and  in  your 
written  testimony  that  during  the  course  of  your  Athens  and  Nar- 
ragansett  audits,  your  investigations  were  blocked  and  delayed  be- 
cause files  had  been  destroyed  and  individuals  had  clearly  been 
given  prepared  stories  to  tell.  What  impact  did  that  have  on  your 
audits,  and  how  can  you  insure  the  integrity  of  your  audits  in  the 
future? 

Mr.  Martin.  You  are  focusing  on  what  is  probably  the  most  diffi- 
cult thing  for  an  auditor  to  have  to  deal  with.  They  are  not  investi- 
gators. They  do  not  approach  an  issue  the  same  way  the  investiga- 
tors do.  When  they  go  in,  they  take  at  face  value  in  many  cases  the 
veracity  of  the  documents  they  are  looking  at,  not  to  have  to  face  a 
situation  like  they  have  recently,  where  entire  files  are  purged, 
they  are  sanitized. 
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In  the  case  of  the  Narragansett  laboratory,  just  to  put  things  in 
perspective  for  you,  you  held  your  last  hearing  with  me  on  March 
2nd  of  last  year.  Two  days  later,  we  entered  the  Narragansett  labo- 
ratory and  gave  people  a  briefing  on  what  we  were  going  to  do 
there. 

The  very  next  week  was  when  the  meeting  was  held  and  they  de- 
cided on  instructions — well,  there  were  instructions  given  by  a 
management  official  to  shred  documents,  to  purge  the  files,  specifi- 
cally the  files  we  had  notified  them  we  were  going  to  look  at.  They 
left  intact  other  files  that  we  did  not  say  we  were  going  to  look  at. 
So  there  was  a  complete  focus  on  the  destruction  of  records  that 
involved  the  focus  of  our  audit  work,  and  it  is  a  very  difficult  thing 
for  auditors  to  have  to  deal  with. 

Chairman  Glenn.  Now,  do  we  know  who  gave  that  order? 

Mr.  Martin.  Yes. 

Chairman  Glenn.  Is  the  person  still  there? 

Mr.  Martin.  Yes,  and  that  is  the  issue  that  the  Administrator 
was  trying  to  tell  you  that  we  are  in  the  process  of  finishing  up  an 
investigative  report  that  focuses  on  that  person  and  her  role  in  this 
matter,  and  that  will  be  handled  through  the  administrative  proc- 
ess. 

Chairman  Glenn.  Well,  you  know  what  I  think  about  it  and  I 
know  what  you  think  about  that,  and  we  want  to  follow  up  on  that, 
and  I  want  whatever  reports  you  have  on  that,  too,  because  your 
responsibilities  are  to  report  in  both  directions  on  things  like  this, 
both  to  your  agency  head  and  to  Capitol  Hill  here,  to  responsible 
committees,  as  you  are  well  aware. 

Senator  Levin. 

OPENING  STATEMENT  OF  SENATOR  LEVIN 

Senator  Levin.  Thank  you,  Mr.  Chairman. 

First  let  me  congratulate  you  for  scheduling  this  hearing.  Last 
year's  hearing  on  management  problems  at  EPA  was  instrumental 
in  focusing  the  attention  of  the  Nation  on  these  problems.  This 
follow-up  hearing  that  you  have  scheduled  this  year,  Mr.  Chair- 
man, should  help  ensure  that  the  momentum  for  reform  at  EPA  is 
not  interrupted. 

Some  of  the  findings  which  you  have  before  you  today  are  ex- 
traordinary, indeed,  and  one  of  them  has  to  do  with  contract  off- 
loading. This  is  just  one  of  the  abuses  described  that  allows  Federal 
agencies  to  use  interagency  purchases  to  avoid  oversight,  to  circum- 
vent competition  requirements,  and  to  preserve  year-end  funds  that 
would  otherwise  expire. 

My  Subcommittee  has  been  doing  a  great  deal  of  review  of  the 
use  of  contract  off-loading,  not  just  by  EPA  but  by  EPA  and  a 
number  of  other  agencies,  for  inappropriate  purposes  to  avoid  the 
kind  of  oversight  which  you  and  the  Committee  are  providing 
today,  Mr.  Chairman.  They  are  using  contract  off-loading  to  spend 
year-end  funds  so  they  won't  lapse.  They  are  circumventing  the 
Competition  in  Contracting  Act.  And  so  my  Subcommittee  hopeful- 
ly in  the  next  few  months  will  be  scheduling  a  hearing  just  on  this 
one  abuse  that  is  described,  among  others,  in  the  report  that  you 
are  receiving  today.   But  this  contract  off-loading  problem  does 
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appear  to  us  to  be  a  pervasive  problem  throughout  the  Federal 
Government,  and  I  want  to  just  ask  our  witnesses  a  question  or  two 
about  that  one  Eispect  of  today's  hearing. 

Mr.  Martin,  you  are  familiar,  I  take  it,  with  what  I  have  just  de- 
scribed as  contract  off-loading.  Your  own  report  makes  reference  to 
it.  Do  you  agree  that  the  problem  of  contract  off-loading,  using 
interaigency  agreements  for  the  purposes  that  I  have  just  men- 
tioned and  with  the  effects  that  I  have  just  mentioned,  do  you  be- 
lieve that  that  contract  off-loading  problem  is  unique  to  EPA,  or 
should  we  worry  about  a  similar  problem  at  other  agencies? 

Mr.  Martin.  Senator,  I  have  the  pleasure  of  being  the  Inspector 
General  of  EPA,  and  I  am  not  as  familiar  perhaps  as  you  are  with 
other  government  agencies.  I  can't  really  comment  on  how  fre- 
quently this  type  of  problem  occurs.  We  see  it  in  our  own  work  at 
EPA.  I  am  sorry  that  I  can't  go  beyond  that. 

Senator  Levin.  You  have  given  us  a  couple  of  examples  relative 
to  today's  hearing  in  the  report.  In  one  case,  EPA  and  NASA  ex- 
changed interagency  agreements  so  that  funds  could  be  repro- 
grammed  for  travel,  to  circumvent  travel  ceilings.  Now,  would  you 
describe  how  that  little  maneuver  works?  NASA  is  famous  for  ma- 
neuvers in  space.  Tell  us  how  this  real  earthbound  maneuver 
worked. 

Mr.  Martin.  Well,  it  was  fairly  simple.  There  were  two  pairs  of 
agreements  for  roughly  the  same  amount  of  money.  As  you  know, 
the  Federal  agencies  these  days  are  regulated  fairly  tightly  on  the 
amount  of  travel  funds  that  they  are  allowed  to  spend.  To  over- 
come that  small  problem  of  limits,  we  simply  gave  NASA  money 
from  a  different  fund  that  would  involve  travel  money.  They  gave 
us  money  of  approximately  the  same  amount,  a  similar  arrange- 
ment. We  did  it  twice  with  each  other,  so  that  we  could  then  use 
the  money  for  travel  purposes  when  it  didn't  come  from  the  travel 
piece  of  the  pie. 

Senator  Levin.  What  fund  did  it  come  from  in  the  case  of  EPA? 
Do  you  know? 

Mr.  Konz.  It  came  from  the  extramural  funds  that  were  avail- 
able. 

Senator  Levin.  What  does  that  mean?  Is  there  some  fund  called 
the  extramural  fund? 

Mr.  Konz.  Money  available  for  outside  contracts  or  grants. 

Senator  Levin.  Is  that  the  way  it  is  programmed,  just  money 
available  for  outside  grants? 

Mr.  Konz.  In  the  history  of  the  Agency,  we  have  received  two 
primary  appropriations:  one  for  our  personnel  compensation  bene- 
fits, which  is  our  own  staff,  and  the  other  chunk  of  money  is  pri- 
marily for  outside  contractors'  grants,  that  kind  of  thing. 

Mr.  Martin.  Sir,  let  me  introduce  Ken  Konz,  who  is  the  head  of 
our  audit  office  at  EPA. 

Senator  Levin.  Now,  this  is  not  only  an  inappropriate  off-load;  it 
seems  to  me  it  is  violative,  is  it  not,  of  our  regulations  and  laws  to 
spend  money  that  has  been  appropriated  for  one  purpose  for  an- 
other? 

Mr.  Konz.  That  is  particularly  why  we  raised  the  objection  in 
the  report. 
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Senator  Levin.  Well,  this  is  deeper  than  just  a  report,  though. 
Here  you  have  funds  that  are  appropriated  for  one  purpose,  and 
through  this  maneuver,  this  interagency  transfer,  they  are  used  for 
another  purpose,  and  it  is  to  me  so  clearly  abusive.  Again,  from  our 
Subcommittee  staff  review,  which  is  going  to  lead  to  this  hearing, 
we  think  it  is  far  broader  than  just  the  EPA.  So  we  are  not  just 
pointing  here  at  the  EPA,  but  there  are  a  lot  of  agencies  that  are 
using  these  interagency  transfers  to  get  around  the  spirit  and  prob- 
ably the  letter  of  our  regulations  and  laws. 

Do  you  know,  by  chance,  what  fund  the  NASA  money  came 
from? 

Mr.  KoNZ.  Offhand  we  don't,  but  we  can  sure  inquire. 

For  the  Record 
The  funds  were  research  and  development  funds. 

Senator  Levin.  All  right,  if  you  could  let  us  know  that.  Another 
example  that  you  cited  here  of  off-loading  was  the  EPA  Office  of 
Communication,  Education,  and  Public  Affairs.  This  is  not  techni- 
cally an  interagency  transfer,  but  it  is  a  transfer  from  other  EPA 
offices  where  this  transfer  occurred  and  they  as  a  result  obtained 
services  from  preselected  contractors  and  avoided  the  competition 
in  contracting  law.  Can  you  tell  us  how  this  little  maneuver 
worked? 

Mr.  Martin.  I  can  tell  you  more  about  the  overall  problem.  Ken 
might  be  able  to  tell  you  more  of  the  detail  of  what  happened  in 
that  Public  Affairs  Office. 

We  have  a  serious  problem  at  EPA  trying  to  get  competition  in 
the  myriad  of  very  legitimate  contracts  that  we  try  to  let.  In  my 
testimony,  I  talked  about  in  some  cases  where  as  many  as  185  con- 
tractors asked  for  our  proposals  on  individual  contracts,  yet  maybe 
only  one  or  two  ever  submitted  a  bid. 

We  went  out  and  talked  to  many  of  those  people  about  why  that 
occurs,  and  they  basically  talk  about  the  situation  where  you  have, 
an  incumbent  that  they  recognize  that  they  can't  overcome  the 
inside  track  that  an  incumbent  has  in  these  kinds  of  situations, 
and  they  don't  even  bid.  So  Ken  might  be  able  to  tell  you  a  little 
more  about  the  specifics. 

Mr.  Konz.  Well,  with  regard  to  the  off-loading,  in  the  report  on 
the  Office  of  Public  Affairs  as  well  as,  I  believe,  in  the  report  on 
Athens,  Georgia,  we  talk  about — and  it  works  both  directions — how 
our  Agency  gets  together  and  instituted  an  interagency  agreement 
with  the  Air  Force  to  use  a  particular  Air  Force  contractor  to  do 
something.  At  Athens,  we  saw  almost  the  opposite  situation,  where 
the  Air  Force  wanted  to  use  a  particular  contractor  to  do  some- 
thing, so  they  came  to  Athens,  Georgia,  and  used  a  contractor  that 
we  had  to  subcontract  with  the  one  they  wanted  to  use. 

Off-loading  in  the  reviews  we  have  done  is  a  serious  concern  and 
raises  real  questions,  raises  a  basic  question  with  us:  If  we  need 
that  service  done,  why  don't  we  compete  the  contract? 

Senator  Levin.  The  questions  it  raises  are  serious,  and  there  are 
many  questions  that  are  serious.  Off-loading  is  not  the  major 
aspect  of  today's  hearing,  so  I  don't  want  to  shift  totally  to  that 
issue.  Again,  it  will  be  the  subject  of  a  later  hearing  of  our  Subcom- 
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mittee.  But  because  you  did  touch  on  this  in  your  report,  I  thought 
that  I  would  highlight  this,  and  it  is,  I  am  afraid,  an  example  of 
some  management  problems  at  EPA.  But  it  is  a  lot  broader,  it  is  a 
lot  deeper,  that  particular  issue  of  off-loading.  For  the  record,  if 
you  would  supply  us  with  any  additional  examples  that  you  have 
come  across,  we  would  appreciate  it  because  we  will  make  use  of 
that  at  our  hearing. 
Mr.  KoNZ.  We  will  be  happy  to. 

For  the  Record 

We  have  no  examples  from  completed  audit  work.  We  will  provide  exam- 
ples as  they  are  uncovered  and  reported. 

Senator  Levin.  Thank  you,  Mr.  Chairman. 

Chairman  Glenn.  Thank  you. 

In  both  the  Athens  and  the  Narragansett  reports,  your  office  sug- 
gests that  the  Agency  may  have  circumvented  appropriations  law 
to  build  or  remodel  buildings  using  S&E  and  R&D  funds.  Can  you 
please  discuss  these  cases  in  more  detail?  Tell  us  what  recommen- 
dations you  made  to  the  Agency? 

Mr.  Martin.  Well,  in  the  case  of  the  Narragansett  laboratory, 
that  involved  part  of  a  whole  day-care  question.  At  that  laboratory 
we  issued  six  work  orders  over  a  period  of  time  that  had  to  do  with 
the  renovations  of  the  facility  that  the  day-care  center  was  operat- 
ing, and  we  inappropriately  used  research  and  development  funds 
for  that  purpose. 

In  Athens,  Georgia,  it  was  a  situation  where  clearly  over  the 
years  the  General  Accounting  Office,  the  Comptroller  General,  had 
issued  binding  decisions  on  how  the  Federal  Government  was  to 
treat  the  purchase  and  construction  of  physical  facilities.  And 
there  we  wound  up  constructing  a  5,000-square-foot  modular  build- 
ing at  the  cost  of  some  $200,000,  which  under  any  existing  rules 
clearly  involved  building  and  development  type  of  funds,  and  we 
used  regular  appropriated  funds  for  that  purpose,  thereby  bypass- 
ing the  controls  over  construction. 

Chairman  Glenn.  Was  any  disciplinary  action  taken  against 
those  individuals  who  were  responsible  for  diverting  the  funds? 

Mr.  Martin.  Generally  speaking.  Senator,  I  am  not  familiar  with 
very  many,  if  any,  disciplinary  actions  that  historically  have  been 
involved  with  these  kinds  of  things  that  occur  at  EPA.  I  think  the 
Agency  is  getting  better  at  dealing  with  them  from  an  accountabil- 
ity point  of  view.  But  I  listened  intently  to  your  questions  to  the 
Administrator,  and  I  must  say  that  in  virtually  every  one  of  the 
areas  that  you  covered  with  her,  I  am  not  familiar  with  things 
being  handled  in  a  disciplinary  process. 

Chairman  Glenn.  Have  people,  as  far  as  you  know,  just  gone 
ahead  with  their  normal  promotions  and  step-ups  in  grade  and  so 
on? 

Mr.  Martin.  Well,  I  am  not  personally  familiar  with  many  of  the 
individuals  who  are  involved  in  these  matters,  but,  again,  I  do  not 
know  that  they  have  suffered  any  detriment  as  a  result  of  their  ac- 
tivities. 

Chairman  Glenn.  Both  the  Athens  and  Narragansett  reports, 
also  like  the  CSC  report  last  year,  reveal  problems  regarding  ade- 
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quate  statements  of  work.  Your  office  reports,  for  instance,  that 
highly  trained  engineers,  computer  scientists,  other  contractors 
were  assigned  by  EPA  to  animal-care  duties,  including  cleaning 
cages,  because  the  Agency  had  lost  the  personnel  who  normally  did 
that  work.  In  other  cases,  the  lab  used  personnel  from  the  universi- 
ty-related cooperative  agreement  to  act  as  secretaries  and  as  an 
office  manager  or  a  contractor's  technical  specialist  to  paint  walls 
and  fix  toilets.  Can  you  discuss  those  cases  in  more  detail  and  what 
recommendations  you  made  to  the  Agency  in  that  regard? 

Mr.  Martin.  The  key  to  all  those  examples  is  the  degree  to 
which  the  Agency  deals  with  contractors  through  vague  statements 
of  work,  vague  contract  principles  that  basically  do  not  allow  care- 
ful direction  of  the  contractors,  except  if  employees  are  almost  con- 
stantly monitoring  their  activities. 

In  the  cases  that  you  are  citing,  the  technical  direction,  the  work 
assignments  that  were  given,  were  inadequate.  They  lacked  speci- 
ficity. The  contractor  was  in  some  cases  able  to  do  virtually  any- 
thing they  wanted  to  do,  and  actually  we  found  cases  where  that 
occurred,  that  the  contractors  just  performed  work  thinking  that 
that  is  sort  of  what  the  government  wanted  done. 

So  you  are  focusing  on  a  key  issue  here  that  is  something  that 
the  Agency  has  given  a  lot  of  attention  to,  I  will  say,  over  the  last 
year,  the  whole  question  of  how  they  are  going  to  control  a  contrac- 
tor once  a  contract  is  actually  awarded. 

Chairman  Glenn.  Your  reports  also  go  into  some  detail  about 
conflicts  of  interest  in  which  individuals  were  working  for  EPA  and 
contractors  at  the  same  time,  and  in  the  many  examples  of  contrac- 
tor favoritism,  where  EPA  used  inappropriate  sole-source  contrac- 
tors or  agreed  to  certain  bids  or  changed  personnel  requirements  or 
adopted  other  mechanisms  to  ensure  that  incumbent  contractors 
maintained  their  contracts.  Can  you  discuss  those  cases  in  more 
detail  and  tell  us  what  recommendations  you  made  on  those? 

Mr.  Martin.  In  every  one  of  the  situations  you  have  cited,  we 
are  again  coming  down  to  the  question  of  the  family  relationship, 
which  is  how  you  began  this  portion  of  the  questioning.  There  are 
pockets  of  improvement  at  EPA,  but  there  are  also  serious  prob- 
lems that  lie  before  us  where  employees  do  not  recognize  yet  the 
sensitivity  of  the  need  to  maintain  an  arm's-length  business  rela- 
tionship with  contractors  that  we  do  business  with,  or  in  personal 
situations  where  they  may  be  involved,  for  example,  with  other 
family  members  working  in  a  contractual  relationship  or  situations 
that  do  not  guarantee  that  government's  best  interests  are  being 
preserved.  I  think  the  Administrator,  as  she  has  expressed  to  you, 
is  growing  in  their  sensitivity  of  these  matters,  and  this  is  becom- 
ing part  of  the  Agency's  overall  fix  of  this  problem. 

Chairman  Glenn.  Well,  you  mention  the  family  relationships. 
Will  you  discuss  the  conflict  of  interest  cases  at  Narragansett,  the 
issue  of  the  Imprest  Fund  being  used  to  purchase  sea  clams,  and 
the  use  of  several  on-site  contractors  for  purchasing  graphics  serv- 
ices. Were  there  conflicts  of  interest-family  in  those? 

Mr.  KoNZ.  Sure.  In  reviewing  the  procurement  transactions  in 
Narragansett  that  they  happened  to  run  through  the  Imprest 
Fund,  we  did  identify,  as  you  have  described  today,  a  sizable  por- 
tion— I  think  it  was  around  $1,500  in  total  purchases  of  sea  clams 
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from — the  individual  purchasing  the  sea  clams  purchased  them 
from  a  farm  which  his  son  operated.  We  saw  other  instances  where 
some  scientific  data  was  translated  from  English  to  Spanish  or 
vice-versa,  and  it  just  so  happened  that  the  one  paid  for  translation 
was  the  daughter  of  the  EPA  scientist  involved. 

If  you  go  into  some  of  the  other  ones,  in  graphics  I  think  we  iden- 
tified some  $6,000  of  expenditures  through  the  Imprest  Funds  for 
production  of  graphics  services,  and  the  interesting  part  of  it  was 
that  the  company  that  produced  the  graphics  services  was  owned 
by  one  of  the  contract  employees  who  worked  there  at  the  Narra- 
gansett  laboratory. 

So  we  saw  a  litany  of  situations  go  through  where  clearly  suffi- 
cient care  had  not  been  taken  to  avoid  conflicts  of  interest. 

Chairman  Glenn.  The  clams,  wasn't  a  lot  more  paid  for  those 
also  than  would  have  been  the  normal  case  if  they  just  went  out 
and  purchased  them  from  someone  else? 

Mr.  KoNZ.  According  to  the  information  we  gathered,  we  paid 
about  two  times  the  standard  going  marketplace  rate  for  clams. 

Chairman  Glenn.  And  these  weren't  any  special  clams?  They 
were  just  regular  sea  clams  like  they  could  have  gotten  anywhere 
else? 

Mr.  KoNZ.  As  far  as  we  could  tell,  they  are  just  ordinary  sea 
clams.  We  did  receive  an  explanation  from  the  laboratory  people 
that  they  came  from  a  particular,  area  of  water  off  Narragansett, 
which  would  mean  they  were  purer.  We  didn't  get  any  evidence  to 
support  that  statement. 

Chairman  Glenn.  But  I  presume  that  other  suppliers  up  there 
could  have  supplied  clams  from  that  same  area  at  the  normal 
going  rate;  is  that  correct? 

Mr.  Konz.  Well,  I  can  sure  tell  you  that  if  I  were  involved  with 
purchasing  it,  I  would  have  opened  it  up  to  full  competition  and 
laid  it  out  and  had  a  reason  to  give  it  to  somebody,  especially  if  I 
were  going  to  give  it  to  my  son. 

Chairman  Glenn.  What  do  they  do,  just  send  money  out  and 
then  there  isn't  any  real  follow-up  on  how  the  labs  operate?  Is  that 
basically  it? 

Mr.  Martin.  Although  I  think  the  situation  is  changing,  you  are 
focusing.  Senator,  I  think,  on  really  a  lot  of  key  questions  here 
today,  and  one  of  them  has  been  the  very  independent  way  that 
laboratories  have  operated  in  the  Agency  within  the  Office  of  Re- 
search and  Development.  As  I  said,  they  have  only  recently,  a  lot 
since  your  last  hearing,  have  had  their  own  internal  set  of  reviews. 
They  have  done  a  lot  to  improve  their  own  control  process  over  the 
independent  nature  of  these  labs.  And  I  think  they  are  beginning 
to  realize  themselves  some  of  the  problems  that  they  have  that 
they  didn't  even  understand  were  going  on. 

So  it  is  changing,  but  as  you  have  described  it,  an  independent 
kind  of  an  operation,  that  is  the  way  it  has  been  in  the  past. 

Mr.  Konz.  I  think,  to  some  extent,  what  we  see  there  is  an  indi- 
cation, again,  in  laboratories  where  quite  a  consistent  effort  was 
put  on  providing  high-quality  science  out  of  the  laboratories;  but  as 
far  as  having  the  real  management  mechanism  systems  and  exper- 
tise available  in  those  laboratories  to  make  sure  things  were  done 
right,  it  is  an  area  that  was  truly  missing. 
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Chairman  Glenn.  This  is  a  more  general  question,  and  I  don't 
know  whether  this  is  the  case  or  not,  but  I  would  appreciate  your 
comment  on  it,  anyway.  Is  the  fact  that  we  have  had  too  few  FTE's, 
full-time  employees,  approved  and  they  have  had  to  go  out  and  con- 
tract to  get  some  of  these  things  done,  has  that  been  a  factor  and  it 
just  went  too  far  and  the  contractors  got  too  much  dug  in  and  too 
independent  and  they  sort  of  had  a  government  checkbook  they 
could  use  and  so  they  used  it?  Or  is  the  FTE  problem  quite  sepa- 
rate from  the  way  contractors  have  been  used? 

Mr.  Martin.  I  don't  mind  giving  you  a  clear  answer  on  it.  You 
know,  we  haven't  studied  the  question  of  exactly  how  many  FTE's 
the  Agency  needs  to  do  its  job  right.  On  the  other  hand,  it  is  abun- 
dantly clear  to  everyone  who  has  any  understanding  of  what  has 
happened  at  EPA  over  the  last  10  years  that  a  system  was  created 
where  we  were  able  as  an  agency  to  get  increases  in  our  budget  for 
the  use  of  contractors,  but  very  little,  if  any,  increases  to  hire  more 
people.  That  is  just  without  any  question. 

I  mean,  there  are  multiples  of  difference  between  the  growth  of 
the  Agency  in  the  area  of  its  own  staffing  versus  contractors,  and  I 
think  that  that  in  itself  forms  the  basis  for  a  lot  of  the  problems 
that  we  are  having  to  deal  with  here  today. 

Chairman  Glenn.  Well,  that  is  a  difficult  balance  to  hit,  but  I 
am  very  sensitive  to  that,  and  I  think  we  have  to  look  into  it  a 
little  bit  more.  We  would  appreciate  your  advice  on  some  of  these 
areas  also. 

Let  me  get  back  into  a  specific  here.  The  fact  that  only  three  out 
of  the  23  children  cared  for  at  the  children's  center  at  Narragan- 
sett  were  kids  of  Federal  employees  leads  me  to  postulate  that  the 
contractors,  not  EPA,  were  the  driving  effort  behind  construction 
of  the  center.  Would  you  agree  with  that? 

Mr.  Martin.  Yes. 

Chairman  Glenn.  And  would  you  explain  what  happened  in  that 
case? 

Mr.  Martin.  EPA  basically  made  a  series  of  what  amounted  to 
in-kind  contributions  to  the  operating  of  the  day-care  center.  We 
provided  a  teacher  who  was  paid  for  out  of  EPA  funds.  We  paid 
utilities.  We  paid  janitorial  services.  We  renovated  the  building.  It 
cost  us  about  $40,000  a  year  to  do  that. 

Now,  at  the  same  time,  there  were  fees  connected  that  people 
paid  when  they  brought  children  to  the  center,  so  it  was  not  entire- 
ly funded  out  of  EPA  funds.  But  the  whole  theory  about  how  it 
worked — I  mean,  you  began  by  asking  if  it  was  contractor-driven, 
and  that  is  what  was  occurring.  It  was  contractor-driven.  And 
many  of  the  safeguards  that  normally  would  be  in  place  that  the 
Federal  Government  requires  to  deal  with  on-site  day-care  centers 
weren't  there. 

Chairman  Glenn.  Some  of  the  Narragansett  contractors  appar- 
ently wrote  congressional  testimony  and  prepared  budgets  without 
management  input  and  review.  Others  actually  sat  on  EPA  deci- 
sion-making committees,  as  I  understand  it.  It  seems  to  me  these 
are  inherently  government  tasks  that  are  required  to  be  done  by 
Federal  employees.  Would  you  agree  with  that? 

Mr.  Martin.  Many  of  the  things  that  you  are  mentioning  cer- 
tainly are. 
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Chairman  Glenn.  What  was  the  rationale  for  depending  on  con- 
tractors to  do  inherently  governmental  tasks  when  I  think  the 
guidance  is  quite  clear  about  the  prohibitions  on  such  things? 

Mr.  KoNZ.  Well,  let's  just  put  it  this  way:  The  people  at  the  lab- 
oratories who  were  having  their  contractors  do  it  felt  it  was  the 
only  way  to  get  the  job  done,  and  they  did  it  that  way.  I  am  not 
sure  that  they  truly  understood  what  inherently  government  serv- 
ices were  or  the  improprieties  that  were  involved. 

Chairman  Glenn.  Last  year  we  learned  of  gross  abuses  and  prac- 
tices in  EPA's  management  of  CSC,  and  your  office  compiled  a 
rather  long  list  of  recommended  corrective  actions.  Has  EPA  cor- 
rected these  abuses  to  your  satisfaction? 

Mr.  Martin.  Every  one  of  the  recommendations  that  we  made 
has  now  some  degree  of  corrective  action  under  way,  and  we  are 
satisfied  with  what  the  Agency  is  doing  to  address  those  recommen- 
dations. 

Chairman  Glenn.  Fine.  Is  there  a  time  base  on  that  also  as  to 
when  they  will  have  all  of  them  completed? 

Mr.  KoNZ.  I  will  have  to  get  back  and  give  you  the  specifics.^ 

Chairman  Glenn.  All  right. 

Mr.  Konz.  I  think  it  has  still  got  another  6  to  9  months  to  run. 

Chairman  Glenn.  Assistant  Administrator  Holmes  testified  that 
the  Agency  probably  could  not  adequately  function  without  CSC  or 
a  comparable  contractor.  Do  you  think  that  is  still  the  case  today? 

Mr.  Martin.  No. 

Chairman  Glenn.  What  impact  do  you  think  yesterday's  suspen- 
sion or  temporary  suspension,  whatever  it  turns  out  to  be,  will 
have  on  the  Agency's  operations?  Will  they  still  be  able  to  function 
all  right? 

Mr.  Martin.  I  don't  believe  it  will  have  any  impact  on  it. 

Chairman  Glenn.  All  right.  Well,  Administrator  Holmes  was 
pretty  definite  last  year,  as  you  may  recall,  in  his  testimony  that 
he  didn't  think  EPA  could  function  without  CSC,  they  had  become 
that  ingrained  into  the  day-in,  day-out  operation.  Do  you  think  that 
has  been  corrected? 

Mr.  Martin.  The  Agency  has  done,  I  think,  a  very  impressive  job 
in  moving  away  from  that  kind  of  dependence,  and  I  believe  that 
as  they  work  on  it — I  mean,  nothing  happens  overnight,  but  I  think 
they  are  in  that  kind  of  a  situation  where  they  can  handle  the 
change. 

Chairman  Glenn.  Do  you  think  we  need  more  FTE's  to  move  far- 
ther away?  Is  that  going  to  be  FTE-limited  as  to  how  much  we 
move  away  from  the  contractors? 

Mr.  Martin.  Senator,  I  think  that  you  are  talking  about  one  of 
the  critical  issues  this  Agency  is  facing.  The  President — and  it  is 
being  implemented  by  OMB  right  now — has  a  goal  of  reducing  the 
overall  number  of  Federal  employees  and  a  specific  number  of 
management  people.  It  seems  to  me,  as  laudable  as  that  goals  is, 
that  at  this  point  in  time  it  is  running  in  a  completely  opposite  di- 
rection from  the  needs  of  EPA  to  extract  itself  from  the  dominance 
that  contractors  have  had  in  some  of  its  activities  over  the  years.  I 
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believe  the  Administrator  and  I  are  of  the  same  belief  that  some 
type  of  accommodation  has  to  be  made  of  those  two  conflicting  ob- 
jectives if  this  Agency  is  really  going  to  improve  the  way  that  it 
can  in  the  next  couple  years. 

Chairman  Glenn.  Under  the  A76  process,  EPA  is  supposed  to 
take  cost  into  consideration,  of  course,  during  contract  awards.  In 
your  opinion,  how  meaningful  is  that  process  at  EPA? 

Mr.  Martin.  It  is  not  meaningful  at  all  if  there  are  no  FTE's 
available  as  on  option,  because,  remember,  the  whole  point  of  the 
review  is  you  either  use  a  contractor  or  you  use  FTE's.  If  you  can't 
get  any  more  FTE's,  why  even  do  the  study?  And  I  think  that  this 
whole — I  really  believe  the  whole  situation  of  how  budgets  are  de- 
termined as  far  as  whether  Federal  agencies  are  allowed  to  use 
contractors  or  their  own  employees  needs  to  be  revisited  because 
the  A76  process,  unless  it  is  directed  at  out-years,  quite  a  ways  in 
the  distance,  it  is  not  possible  to  shift  between  contractors  and 
FTE's.  It  just  can't  be  done. 

Chairman  Glenn.  OMB  Director  Leon  Panetta  recently  instruct- 
ed agencies  to  closely  examine  their  contracting  efforts  with  an  eye 
toward  possibly  shifting  resources  back  toward  the  Federal  work- 
force. Has  EPA  done  anything  to  implement  that?  That  is  along 
the  line  of  what  we  are  talking  about,  and  that  sort  of  flies  in  the 
face  of  reducing  100,000  in  civil  service  on  the  one  side,  in  the 
meantime  get  your  workforce  back  in  government  and  not  out 
there  with  the  contractors.  So  we  have  got  a  little  conflict  there 
also. 

What  has  been  done  to  carry  out  Mr.  Panetta's  direction? 

Mr.  Martin.  Well,  I  am  proud  to  say  that  Mr.  Konz,  who  is  at 
the  table  with  me  here,  as  well  as  the  acting  director  of  the  Agen- 
cy's Acquisition  Office,  took  on  the  challenge  of  addressing  that 
letter.  They  put  together  a  very  thorough  report  that  lays  out  the 
issues  the  Agency  will  have  to  deal  with  in  the  future  if  it  is  to 
deal  with  his  goals. 

I  am  not  certain  whether  the  Administrator  has  yet  approved 
the  report  or  not,  but  it  has  been  on  her  desk  in  the  last  few  days. 

Chairman  Glenn.  Mr.  Konz,  would  you  want  to  give  us  more 
detail  on  that,  on  what  you  recommended? 

Mr.  Konz.  Well,  I  think  in  the  report  we  clearly  raise  the  issue 
that  we  have  just  been  talking  about  on  A76  and  on  the  split  of 
resources  between  FTE's  and  contract  resources,  and  we  clearly 
make  some  recommendations  regarding  some  latitude  we  believe 
the  Federal  agencies  need  to  be  given. 

Chairman  Glenn.  You  still  have  to  run  all  your  FTE's  through 
OMB  for  approval? 

Mr.  Martin.  That  is  correct. 

Chairman  Glenn.  Is  there  any  one  procedure  that  EPA  has  for 
allocating  their  resources?  For  instance,  we  saw  last  year  with  CSC 
and  more  recently  at  Athens  and  Narragansett  that  contractor 
staff  had  grown  by  leaps  and  bounds,  all  approved,  I  presume, 
while  for  the  same  period  EPA  staff  had  essentially  remained  un- 
changed, or  in  the  case  of  the  labs  it  actually  declined.  It  is  not 
hard  to  see  why  the  Agency  has  difficulty  minding  the  store  at 
those  particular  places  if  that  is  the  case. 
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In  your  opinion,  has  EPA  made  any  progress  in  establishing  sort 
of  a  model,  a  resource  model,  or  at  least  a  more  effective  ratio  that 
can  be  used  to  balance  contractor  and  Agency  staff  to  give  guid- 
ance for  these  labs? 

Mr.  Martin.  The  Administrator,  when  she  testified  just  a  little 
while  ago,  made  reference  to  a  base  review,  which  she  is  conduct- 
ing right  now  throughout  the  whole  Agency,  and  I  think  part  of 
the  results  of  that  base  review  will  be  information  that  she  can  use 
to  establish  just  the  kinds  of  formulas  or  baselines  that  you  might 
have  in  mind.  I  think  it  will  give  her  an  opportunity  to  recommend 
a  different  mix  of  budgeting  at  EPA. 

Chairman  Glenn.  What  other  labs  does  EPA  have  that  you  are 
looking  into?  Do  you  have  other  labs  that  you  are  also  looking  into 
now? 

Mr.  Martin.  We  currently  have  audits  under  way  in  Gulf 
Breeze,  Florida,  and 

Mr.  KoNZ.  And  Corvallis,  Oregon. 

Chairman  Glenn.  CFO  legislation  that  we  passed,  you  get  into 
very  specific  things.  CFO's  are  supposed  to  sort  of  give  a  bottom- 
line,  year-by-year  accounting  like  a  comptroller  for  each  agency  or 
department  of  government.  How  is  that  working  out  so  far  as  far 
as  cooperative  efforts  go?  I  presume  there  is  a  lot  of  by-play  back 
and  forth  between  you  and  the  CFO,  or  there  should  be.  Is  that 
working  out  in  fact  as  well  as  in  theory? 

Mr.  Martin.  Well,  of  course,  we  don't  have  one  now  for  the  very 
reasons  you  were  asking  earlier.  The  Assistant  Administrator  is 
the  CFO. 

That  was  a  policy  decision  the  Agency  made  which  I  was  not  en- 
tirely in  agreement  with.  That  legislation  has  the  potential,  I 
think,  to  put  the  oversight  of  those  kinds  of  issues  up  front  to  a 
degree  that  maybe  nothing  has  in  the  past.  That  is  not  going  to 
occur  if  the  CFO  is  burdened  with  many,  many  other  responsibil- 
ities. 

Now,  EPA's  answer  to  that  was  to  create  a  separate  Deputy  As- 
sistant Administrator,  who  is  Sallyanne  Harper,  who  has  been  with 
us  today  at  this  hearing,  who  is  doing,  I  think,  an  outstanding  job 
in  the  role  that  she  has.  But  she  is  still  not  and  that  position  will 
never  be  at  a  Presidential  appointee  level,  giving  that  individual 
the  clout  in  the  Agency  that  will  at  least  be  on  the  same  peer  level 
as  fellow  Assistant  Administrators,  except  that  that  person  will 
also  be  in  charge  of  every  other  administrative  kind  of  activity  in 
EPA.  That  is  one  concern  I  have. 

The  EPA  has  also  structured  the  CFO  so  that  the  person  does 
not  have  direct  control  over  the  corresponding  units  in  the  regions. 
The  regions  are  highly  independent  in  EPA,  and  so  that  individual, 
whoever  it  is,  may  not  have  the  kind  of  influence  throughout  the 
Agency  that  the  legislation  intends  it  to  have. 

Chairman  Glenn.  Well,  why  not?  What  do  we  have  to  do  to 
make  it?  It  was  written  that  way.  The  CFO  is  supposed  to  have  au- 
thority. I  presume  there  is  no  area  in  EPA  that  you  are  prohibited 
from  looking  into  with  your  staff. 

Mr.  Martin.  Certainly  not. 

Chairman  Glenn.  And  the  CFO's  are  supposed  to  have  the  same 
thing.  When  we  passed  the  CFO  Act — and  that  was  my  legislation, 
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so  I  followed  that  very  closely — one  of  the  things  we  were  very  dis- 
appointed in  the  Bush  administration  was  that  after  all  the  talk  of 
Mr.  Darman  and  the  other  people  over  there,  and  their  support  for 
getting  that  legislation  through,  and  we  had  that,  and  they  talked 
great  on  it.  Then  it  came  around  to  appointing  people,  and  in  a  lot 
of  places,  they  just  assigned  as  collateral  duty  over  to  somebody 
that  already  had  more  than  they  could  say  grace  over  already. 
That  wasn't  the  intent  of  that  legislation  at  all. 

Now,  in  the  major  agencies,  a  lot  of  them,  they  appointed  sepa- 
rate people,  as  they  should  have,  but  we  saw  the  CFO  not  as  some 
little  collateral  duty  over  there  to  send  in  a  2-page  report  once  a 
year,  but  somebody  that  was  supposed  to  be  in  there  acting  like  a 
comptroller.  You  know,  if  you  are  a  mom-and-pop,  7-Eleven  store 
out  there,  mom  says  we  have  got  waste  over  here  and  we  have  got 
to  cut  it  out  or  we  are  going  to  go  broke.  You  get  a  little  bigger, 
you  get  an  auditor;  and  you  get  a  little  bigger,  you  get  a  comptrol- 
ler; and  you  get  a  little  bigger,  you  get  a  CFO  if  you  are  major-size 
operation  to  tell  you  whether  your  money  was  properly  spent  or  di- 
rected during  the  year  and  whether  the  mission  was  being  accom- 
plished and  trying  to  give  a  bottom  line  at  the  end  of  the  year.  And 
in  the  Federal  Government,  it  is  sort  of  hard  to  believe  that  all  we 
have  ever  done  year  after  year,  we  had  the  same  old  put  in  last 
year's  budget,  plus  inflation,  plus  a  lit^^le  bit  because  they  will  cut 
something  out.  And  that  is  our  budgeting  process.  I  think  had  we 
had  CFO's  years  ago,  all  the  Vice  President's  reinventing  govern- 
ment and  all  the  Vice  President's  program  review,  NPR,  national 
performance  review,  might  not  have  been  necessary  because  this 
would  have  meant  that  we  get  the  yearly  report  from  the  CFO  as 
to  how  things  are  going.  Are  we  accomplishing  our  mission?  Give 
an  assessment  to  us.  Give  us  a  grade  on  how  the  thing  is  being 
done. 

Now,  you  get  over  into  where  there  are  real  misdeeds,  where  we 
are  getting  into  people  really  not  doing  things  and  getting  cases  to 
refer  to  Justice  for  prosecution  and  things  like  that.  So  your  oper- 
ation and  the  CFO  operation  should  be  working,  I  think,  very  close 
together,  hand  in  glove.  And  this  idea  of  assigning  CFO  responsibil- 
ities just  as  another  thing  to  add  on  an  already  overworked  person 
wasn't  the  idea  of  the  CFO  Act.  So  we  will  have  to  look  into  that 
some. 

That  is  not  a  question,  obviously. 

Mr.  Martin.  I  couldn't  have  said  it  any  better  than  you  have.^ 

Chairman  Glenn.  Thank  you.  I  am  a  big  backer  of  the  IG's.  I 
think  you  people  do,  by  and  large,  an  excellent  job.  You  are  doing 
an  excellent  job  in  bringing  this  matter  to  our  attention  here.  I 
think  the  last  year  we  had  full  reporting  was  1991,  I  guess.  I  think 
the  IG's  as  a  group  referred,  successfully  prosecuted  through  Jus- 
tice some  6,266  cases  is  the  figure  that  comes  to  mind,  and  got  back 
for  the  government  somewhere  close  to  $1  billion.  And  that  is  just 
to  start.  The  IG  concept  started  with  this  Committee  back  about  12 
or  13  years  ago  as  an  experiment  with  about  10  agencies,  as  you 
are  aware,  and  then  we  expanded  it  about  3  years  ago  to  encom- 
pass a  lot  more.  I  think  we  have  now  about  60  or  61  agencies,  some- 
thing like  that,  and  I  am  really  a  big  backer  of  the  IG's.  I  think 
most  of  them  have  been  as  you  are,  obviously  independent.  They 
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report  to  their  agency  head.  But  they  also  report  independently  to 
us,  and  that  is  the  way  the  law  is  written,  the  same  way  the  CFO 
law  is  written,  to  make  sure  that  these  things  aren't  just  covered 
up  some  place.  I  think  that  is  very  important,  and  I  think  it  has 
worked  out  very  well. 

We  appreciate  your  testimony  today.  We  may  want  to  follow  up 
with  some  additional  questions  from  either  myself  and  staff  or 
other  members.  We  appreciate  very  much  the  work  you  are  doing, 
and  we  want  to  keep  in  touch  because  I  think  we  will  probably 
have  another  hearing.  I  want  to  at  least  plan  one  later  this  year, 
about,  oh,  October  or  something,  maybe  early  November  if  we  can, 
to  go  into  some  of  these  things  because  I  would  like  to  see  some 
progress,  and  I  would  like  to  see  where  people  have  deliberately 
misused  taxpayer  dollars.  This  isn't  just  a  little  accidental  use  of  a 
few  stamps  or  something.  This  is  major  stuff  where  people  take 
money  out  of  one  fund  and  put  it  another  and  spend  it  the  way 
they  want  to  spend  it. 

That  stuff  has  got  to  be  brought  to  a  halt.  That  is  not  the  way 
this  government  is  ever  going  to  get  efficient.  Some  people  say  talk- 
ing about  efficiency  in  government  is  an  oxymoron  statement  of  its 
own,  but  this  Committee,  one  of  our  charges,  one  of  our  mandates, 
is  to  try  and  bring  efficiency  into  government.  We  have  been  work- 
ing at  it,  and  it  is  through  people  like  yourself  who  bring  these 
things  to  our  attention  that  we  can  make  some  progress.  So  I  ap- 
preciate it  very  much. 

Mr.  Martin.  Thank  you,  Mr.  Chairman. 

Chairman  Glenn.  The  hearing  will  stand  in  recess  subject  to  the 
call  of  the  Chair. 

[Whereupon,  at  5:06  p.m.,  the  Committee  was  adjourned  subject 
to  the  call  of  the  Chair.] 
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June  22,   1993  Len  Weiss  (202)224-4751 


STATEMENT  BY  SENATOR  JOHN  GLENN 
RE:  EPA  AND  CSC 

Washington,  DC  --  I  am  extremely  pleased  by  the  decision  to 
suspend  the  Applied  Technology  Division  of  the  Computer  Sciences 
Corporation  (CSC)  from  bidding  on  or  receiving  any  future  federal 
government  contracts,  pending  an  investigation  into  charges  of  false 
claims . 

It  was  at  a  hearing  I  chaired  last  year  on  the  $347  million  TOSS 
computer  contract  where  allegations  were  initially  raised  that  CSC  made 
false  claims  on  its  personnel  waivers.   It  is  heartening  to  see  that 
Congressional  oversight,  coupled  with  aggressive  Inspector  General 
work,  has  led  to  this  decision. 

Although  there  is  much  that  still  needs  to  be  done,  EPA  is  finally 
getting  the  message  about  cracking  down  on  contracting  abuses.   When 
contractors  are  allowed  to  rip-off  the  government,  the  American 
taxpayers  end  up  footing  the  bill. 

The  only  way  to  end  waste,  fraud  and  abuse  is  to  take  strong 
measures  and  to  insist  on  accountability.   Today's  action  is  a  positive 
sign  and  I  look  forward  to  continuing  my  work  with  EPA  to  clean  up 
contractor  abuses  at  the  agency. 

### 
(43) 
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'     "--"  WASHINGTON.  D.C.  20460 
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C3RPICE0F 

AOMINBTTtATiaN 

AND  RESOURCES 

U&KAGEMEFn' 


NOTICE   OF   StJSPEHSION 


Hr.  Williaai  K.  Button 

2616  Shelby  Lane 

Falls  Church,  Virginia  22043 

Re:  William  K.  H^tj^on^  EPA  Case  No.  92-0193-02 

Dear  Mr.  Button: 

Enclosed  is  an  action  request  memorandua  (AEH)  that  contains 
certain  information  about  you.'  This  information  is  cause  for 
suspension  of  you  under  provisions  of  the  Federal  Acquisition 
Kegulation  (FAR) ,  applicable  to  direct  Federal  procurement,  at  48 
C.F.R.  S  9.407-2 (a)  (1),  and/or  (c) .  It  is  also  caxise  for  your 
suspension  under  the  provisions  of  U-S*  Environmental  Protection 
Agency  CEP^)  regulations,  applicable  to  Federal  assistance,  loan 
and  benefit  programs  and  activities,  at  40  C»F.R.  S§  32.305 (a)  C3-) , 
and/or  (d) ,  via  S§  32.400,  32.405(a),  32.415,  and  32.420.  Shis 
Kotiee  does  not  rely  o&  Paragre-ph  i^o.  :>2  of  the  m£U  hb  a.  hasla  for 
suspensioae 

Effective  upon  the  date  of  this  Notice,  you  are  suspended  from 
all  direct  Federal  procurement  and  from  participation  in  Federal 
assistance,  loan  and  benefit  programs  and  acxtivities.  Suspaiision 
is  for  a  temporary  period  pending  completion  of  investigation  or 
ensuing  proceedings,  including  debarment  proceedings.  Enclosed  is 
a  copy  of  48  C.F.R.  Subpart  9.4  and  of  40  C^F.Rw  Part  32. 

For  purposes  of  Government  contracting  under  the  FfeR,  Federal 
agencies  shall  not  solicit  bids  or  offers  fron,  or  award  or  reneu 
contracts,  or  approve  subcontracts  uith  you.  Additionally,  tinder 
the  FAR,  contractors  debarred,  suspended  or  proposed  for  debariuent 
are  also  excluded  from  conducting  business  uith  the  Government  as 
agents  or  representatives  of  other  contractors.  See,  FAR 
§§  9.405(a),  9.405-1,  9.4C5-2,  9.406-l(C)  and  9.407-5.  For 
purposes  of  Federal  assistance,  loams  and  benefit  program 
activities,  consistent  cith  40  C.F.R.  §§  32.100,  32.110,  and 
32.200,  bids,  proposals,  or  applications  shall  not  bs  solicited  or 
accepted  from  you  under  Federal  assistance,  loan  and  benefit 
programs  and  activities. 


U  IMS  n<(  wftilid  Ibir 
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2. 


You  may  contest  the  suspension,  in  accojrdance  vith  the 
provisions  of  FAR  §  9.407-3  and  40  c.F.R.  5  32.412.  You  may  rely 
upon  the  6ta3mis8ion  of  written  argument  and  supporting 
documentation.  Altemraativfely,  you  may  request  to  make  an  oral 
presentation.  See,  48  C.F.R,  §  9.407-3 (c)  and  40  C.F.R. 
§  32.412(a).  Consistent  uith  48  C.F.R.  §  9.407-3(b)  ajnd  (c)  and 
40  C.r.R.  §  32.412(b),  a  fact-finding  hearing  will  be  conducted  on 
any  genuxne  disputed  facts  material  to  the  cause  for  suspension. 

If  you  uish  to  oppose  this  suspension,  you  must  subaait,  uithin 
30  calendar  days  of  yovir  receipt  of  this  Kotioe,  a  mritten  reply 
addressed  to: 

Harvey  G.  Pippen,  Jr. 

Director 

Office  of  Grants  and  Debarment  (KJ^-ZieF) 

U.S.  Environmental  Protection  Agency 

401  fci  Street,    S.y. 

yashington,  D.c.  20460 

Your  reply  must  state  t^ether  you  trieh  to  oppose  throiigh  urifeten 
.  submissions  or  through  an  oral  presenration^  If  you  fail  to  submit 
■  a  uritten  renlv  uitbin  3Q  calendar  davs  after  receipt  of  this 

Notice,  there  will  be  no  further  proceedings.   The  scope  and 

duration  of  the  suspension  shall  conrjnue  as  indicated  in  this 

Notice, 

Should  you  have  any  prelixainary  procedural,  guesticms 
concerning  EPA's  suspension  and  debarment  process,  please  contact 
the  Office  of  Grants  and  Debarment  Hearing  Officers  at  (202)  260- 
7034.  If  you  uish  to  discuss  the  information  contained  in  the 
Action  Request  Memorandum  you  should  contact  the  Government's 
representative  in  this  action,  Mary  Willis  Clarke,  District 
Debarment  Counsel,  Advocacy  Branch,  Suspension  eind  Debarment 
Division,  Office  of  Grants  and  Debarment,  (Hail  Code  OE-075).,  U.S. 
Environmental  Protection  Agency,  401  H  Street,  S.P.,  Washington 
D.C.  20460.   Hs.  Clarke  may  be  reached  at  (202)  260-8025. 

Sincerely, 


xA-^^^^^VZ:^.^-.^^ 


Harvey  &J  Pippen,  Jr.  & 

Director 

Office  of  Grants  and  Debarment  (K<(-216r) 


Enclosures 

CCi  Hary  Willis  Clarke,  Esq.  (OE-075) 

CEKTIPtED  HATL 
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f    it%\  UNfTED  STATES  ENVIRONMENTAL  PROTECTION  AGENCY 

I  ^^^i^^  *  WASHINGTON,  D.C.  20460 

.7JM  2  1-993 

*• 

OFFICE  OF 
NOTICE  OF  -SUSPENSION  /^5^^^ 

MANtOEMENr 

E.  P.  Boykin 

President 

Applied  Technology  Division 

Computer  Sciences  Corporation 

6565  Arlington  Boulevard 

Falls  C&urcb.,  Virginia  22042 

Ke:   Applied  Technology  Division.  Computer  Selaineee  Corporatioh. 
EPA  Case  No.  92-0089-00 

Dear  Mr-  Boylcin: 

Enclosed  is  an  action  request  loeiftorandua  (ABM)  that  containB 
certain  information  about  the  Applied  Technology  Division,  Computer 
Sciences  Corporation  (CSC) ..  This  information  is  cause  for 
suspension  of  CSC  under  provisions  of  the  Federal  Acquisition 
Regulation  (FAR) ,  applicable  to  direct  Federal  procurement,  at  48 
C.F.R.  §  9.407-2 (a)  (1) ,  and/or  (c) .  It  is  also  oatise  for  csc's 
suspension  under  the  provisions  of  U.S.  Environmental  Protection 
Agency  (EPA)  regulations,  applicable  to  Federal  assistance,  locOi 
and  benefit  programs  and  activities,  at  40  C.P.E.  §§  32.305(a)  (1) , 
and/or  (d) ,  via  S§  32.400,  32.405(a),  32.415,  and  32-420.  tfhis 
Uotiee  does  not  rely  on  ip&ragraph  £io.  22  or  the  %StX.  as  fa.  b&sis  for 
suspension.. 

Effective  upon  the  date  of  this  Notice,  CSC  is  suspended  from 
all  direct  Federal  procurement  and  from  participation  in  Federal 
assistance,  loan  and  benefit  programE  aaid  activities.  Suspension 
is  for  a  temporary  period  pending  completion  of  investigation  or 
ensuing  proceedings,  including  debarment  proceedings.  Enclosed  is 
a  copy  of  48  C.F.R.  Subpart  9.4  and  of  40  C.F.R-  Part  32. 

For  purposes  of  Government  contracting  under  the  FAR,  PedcraJ. 
agencies  shall  not  solicit  bids  or  of fers  from,  or  avard  or  reneu 
contracts,  or  approve  subcontracts  with  CSC.  Additionally,  under 
the  FAR,  contractors  debarred,  suspended  or  proposed  for  debarment 
are  also  excluded  from  conducting  business  uith  the  Government  as 
agents  or  representatives  of  other  contractors.   See,  FAR 
§§  9.405(a),   9.405-1,  9.405-2,  9.4D6-l(c)   and  9.407-5.    For 
purposes  of  Federal  assistance,   loans  and  benefit  program 
activities,  consistent  uith  40  C.F.R.  §§  32.100,  32.110,  and' 
32.200,  bids,  proposals,  or  applications  shal^l  not  be  solicited  or- 
accepted  from  CSC  under  Federal  assistance,  loan  and  benefit 
programs  and  activities. 
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CSC  may  corrt«si;  the  suspensloc/  in  acoordance  with  the 
provieionB  of  FAR  §  9.407-3  ajid  40  C.P.R.  §  32.412.  CSC  may  rely 
upon  the  siibmiscion  of  written  arcfument  and  supporting 
documentation.  Alternatively,  CSC  way  request  to  make  an  oral 
presentation.  See,  48  C.F.R.  5  9.407-3 (c)  and  40  C.F.R. 
§  32.412(a).  confiistent  with  48  C.F.R.  §  9.407~3Ch)  and  (c)  and 
40  C.F.R.  §  32.412(b),  a.  fact-finding  hearing  will  be  conducted  on 
any  genuine  disputed  facts  aaterial  to  the  cause  for  suspension. 

If  CSC  wishes  to  oppose  this  suspension,  it  Must  submit, 
within  30  calendar  days  of  your  receipt  of  this  Notice,  a  xjritten 
reply  addressed  to: 

Harvey  G.  Pippen,  Jr. 

Director 

Office  of  Grants  and  Debarment  (PH-21GF) 

U.S.  Environmental  Protection  Agency 

401  M  Street,  S.W. 

Washington,  d.c.  20460 

CSC's  reply  must  state  whether  it  wishes  to  oppose  through  written 
submissions  or  through  an  oral  presentation.  If  CSC  fails  to 
s^lMoit.  a  written  reolv  within  30  calendar  days  after,  ^receipt  Of 
this  Notice,  there  will  be  no  further  proceedings.  The  scQPe_ and 
cturation  of  the  suspension  shall  continue  as  Indicated  in  this 
Hfitice. 

Should  you  have  any  preliminary  procedural  Questions 
concerning  BPA'e  suspension  and  debarment  process,  please  contact 
the  Office  of  Grants  and  Debarment  Hearing  Officers  at  (202) 
260~7034.  If  you  wish  to  discuss  the  information  contained  in  the 
Action  Request  Memorandum  you  should  contact  the  Government's 
representative  in  this  action*  Hary  Willis  Clarice,  District 
Debarment  Counsel,  Advocacy  Branch,  Suspension  and  Debarment 
Division,  Office  of  Grants  and  Debarment,  (Mail  Code  OE-075) »  U.S. 
Environmental  Protection  Agency^  401  H  Street,  S.W.,  Bashington 
D.C.  20460.  Ms.   Clarke  may  be  reached  at  (202)  260-8025. 


Sincerely, 


y. 


r\   "/w-r^-J-J  Tih^. 


Harvey  &J  pippfeH,  Jr.  \j 


Director 

Office  of  Grants  and  Debarment  (PH;'-21cF) 


Enclosures 

cc:  blary  Willis  Clarice,  Esq.    (OE-075) 

CERICIFIED  MAIL 
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UNITED  STATES  ENVfHONMEKTAL  PROTECTIOM  AGENCV 

WASHINGTON.  D.C.  2O460 


JlIM  2  1  {993 


OFFICEOF 
AOMINISTRATIQN 
AND  RESOURCES 

NOTICE  OF  SUSPENSION  «~<«BtMBfl 


Ms.  Felice  o.  (Lyn)  Burchfield 
9836  Lakepoint  Drive 
Burlte,  Virginia  22015 

^®*   Felice  O.  fLyn)  pm-chfield.  EPA.  Case  No.  92-0193-01 
Dear  Ms.  Burchfield: 

Enclosed  is  an  action  request  memorandum  {KBH)  that  contains 
certain  ^  information  about  you.  This  information  is  cause  for 
suspension  of  you  under  provisions  of  the  Federal  Acquisition 
Regulation . (FAR) ,  applicable  to  direct  Federal  procurement,  at  42 
C.F.3R.  §  9.407-2(a)(l),  and/or  (c) .  It  is  also  cause  for  your 
suspension  under  the  provisions  of  U.S.  Environmental  Protection 
Agency  (EPA)  regulations,  applicable  to  Federal  assistance,  loan 
and  benefit  programs  and  activities,  at  40  C.F*R.  §§  32.305(a)  (1) . 
^^/or  (d),  via  S§  32.400,  32. 405(a),  32.415,  and  32.420.  WdSi 
uofciee  does  not  ifely  oa  paragraph  Ho.  22  oif  the  iimr  iis  u  busiia  fer 
sxispensiob^ 

Effective  upon  the  date  of  this  Notice,  you  are  suspended  froa 
all  direct  Federal  procurement  and  from  participation  in  Fedesral 
assistance,  loan  and  benefit  programs  and  activities.  Suspension 
IS  for  a  temporary  period  pending  completion  of  investigation  or 
ensuing  proceedings,  including  debarment  proceedings.  Enclosed  is 
a  copy  of  48  C.F.R.  Subpart  e.4  and  of  40  C.F.R.  Part  32. 

For  purposes  of  Government  contracting  under  the  FAR,  Federal 
agencies  shall  not  solicit  bids  or  offers  from,  or  auard  or  renew 
contracts,  or  approve  subcontracts  with  you.  Additionally,  under 
•Che  FAR;,  contractors  debarred,  suspended  or  proposed  for  debarment 
are  also  excluded  from  conducting  business  with  the  Government  as 
agents  or  representatives  of  other  contractors.  See,  FAR 
§§  9.405(a),  9.405-1,  9.405-2,  9.406-l(c)  and  9.407-5.  For 
purposes  of  Federal  assistance,  loans  and  benefit  program 
activities,  consistent  tn.th  40  C.F.R.  SS  32.100,  32.110,  and 
32-200,  biiis,  proposals,  or  applications  shall  not  be  solicited  or 
accepted  from  you  under  Federal  assistance,  loan  and  benefit 
programs  and  activities. 


nn^bafiCirlr  tCBIf.'.. 
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2. 


You  may  contest;  the  siisponBlou,  In  accordance  vith  the 
provieions  of  FAR  §  9.407-3  and  40  C.r.H.  §  32.412.  You  may  rely 
upon  "the  submission  of  'cnritrten  argument  '  and  supporting 
documentation.  Alternatively,  you  may  request  to  maJce  an  oral 
presentation.  See,  48  C.F-R.  §  9.407-3 (c)  ojnd  40  C.F.R. 
§  32 -412 (a).  Consistent  uith  48  c.F.R.  §  9-407-3 (b)  and  (c)  and 
40  C.F.E.  S  32.412(b),  a  fact~finding  bearing  will  be  conducted  on 
any  genuine  disputed  facts  material  to  the  cause  for  suspension. 

If  you  uish  to  oppose  this  suspension,  you  Must  sxibmit,  xjithin 
30  calendar  days  of  yotir  receipt  of  this  Notice,  a  written  reply 
addressed  tor 

Harvey  G*  Pippen,  Jr. 

Director 

Office  of  Grants  and  Debarment  (PH-216F) 

U.S.  Environmental  Protection  Agency 

401  H  Street,  S.W. 

Washington,  D.C.  20460 

Your  reply  must  state  whether  you  uish  to  oppose  through  -crritt^ 
submissions  or  through  an  oral  presentatioh.  if  vou  fail  to  sobait 
a  urittett  reply  within  30  calendar  days  after  receipt  of  thj.s 
Notice,  there  uill  be  no  further  proceedings.  The_  sgop^  and 
duration  of  the  suspension  shall  continue  as  indicated  in  this 
fiofeise* 

Should  you  have  any  preliminary  procedural  questions 
concerning  EPA'c  suspension  and  debarment  process,  please  contact 
the  Office  of  Grants  and  Debaraient  Hearing  Officers  at  (202)  260'- 
7034.  If  you  wish  to  discuss  the  information  contained  in  the 
Action  Request  Memorandum  you  should  contact  the  Government's 
representative  in  this  action,  Mary  Willis  Clarke,  District 
Debarment  Counsel ,  Advocacy'  Branchy  Suspension  amd  Debar&ent 
Division,  Office  of  Grants  and  Debarment,  (Hail  Code  OE-075) ,  D-S- 
Environmental  Protection  Agency,  40i  K  street,  S.W. ,  Washington 
D.c.  20460.  Hs.  Clarice  may  be  reached  at  (202)  260~8025. 

Sincerely, 


Harvey  GV  Pippen,  Or.  J^ 

Director 

Office  of  Grants  and  Debarment  (Pi3-216F) 


£nclosxrce£ 

CCS   fciari'  Willis  Clarke,   Esq.    (DE-075) 

CERTIFIED  iakXL 
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C  .Jjlj^-  ^  WASHINGTON.  D.C.  20460 


Ky 


/-'.ilv  2  I  iGfr- 


OFFICE  OF 
ADMINISTRATION 
AKORESOUnces 

NOTICE  OF  SUSPENSIOH  "ANAGEusa 

Hr.  Marshall  Henderson 

630  North  Atlantic,  B  1106 • 

Cocoa  Beach,  Florida  32931 

^®*   Marshall  Hendereop.  ePA  Case  Ho.  92-0193-03 
Dear  Mr.  Henderson; 

n^-^r>^°^r^-^'^  ^l-^  action  request  memorandmn  (AEM)  that  contains 
2S^.i;f^^?^^^°''  ^°""^  y°^"  ^i^  infon^ation  is  cause  for 
l^^^f^^^  /i.«T°"  "^^  provisions  of  the  Federal  Acquisition 
5  ri^^r°'l^^^^ '  applicable  to  direct  Federal  procureme£t,  at  48 
«;!;^;  ?  ^'*°7-2(a)(l),  and/or  (c).  It, is  also  cause  for  your 
SS^^.SS^f^^''  the  prmrifiions  of  U.S.  Environmental  Protection 
Agency  (EPA)  regulations,  applicable  to  Federal  assistance,  loan 
S^y  £^^^  programs  and  activities,  at  40  c.F.R.  §§  32.305(a)  (1) , 
^tiZ  i^r'^'f  5§  32.400,  32.405(a),  32.415,  and  32.420.  'iii^ 
Hetice  does  not  rely  upon  3piiragriit»h  Uo.  22  of  xhe  ^m  tis  ^  basis 
ror  £itispensxon. 

mi  /^^^l^^^l  "^^T  ^^  ^^^^  °^  ^^^  Notice,  you  are  suspended  from 
ail  direct  lederal  procurement  and  from  participation  in  Federal 
assistance,  loan  and  benefit  programs  and  activities.  Suspension 
IB  for  a  temporary  period  pending  completion  of  investigation  or 
ensuing  proceedings,  including  debarment  proceedings.  Enclosed  is 
a  copy  of  4E  C.F.R.  Subpart  9.4  and  of  40  C.F.R.  Part  32. 

For  purposes  of  Government  contracting  under  the  FAR,  FedertLl 
agencies  shall  not  solicit  bids  or  offers  from,  or  auard  or  reneu 
^^^^f^^'  °^  approve  subcontracts  uith  you.  Additionally,  under 
the  FAR,  conrtactors  debarred,  suspended  or  proposed  for  debarment 
are  also  excluded  from  conducting  business  with  the  Government  as 
agents  or  representatives  of  other  contractors,  see,  FAR 
§§  9.405(a),  9.405-1,  S. 405-2,  9. 406-1 (c)  and  9.407-5.  For 
purposes  of  Federal  assistance,  loans  and  benefit  program 
t?2:Yi^^^?i  consistent  vith  40  C.F.R.  §§  32.100,  32.110,  and 
32.200,  bids,  proposals,  or  applications  shall  not  be  solicited  or 
accepted  from  you  under  Federal  assistance,  loan  and  benefit 
programs  and  activities - 
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2. 


You  may  contest  the  suspension,  in  accordance  vith  the 
provisions  of  FAR  §  9.407-3  and  40  C.P.R.  S  32.412.  You  may  rely 
upon  the  submission  of  written  argument  eind  supporting 
documentation.  Alternatively,  yon  may  request  to  make  an  oral 
presentation.  See,  48  c.F.B..  §  9.407-3(0)  and  40  C.F.R. 
S  32.412(a).  Consistent  with  48  C.F.R.  §  9.407-3(b)  and  (c)  and 
40  C.F.R.  §  32.412(b),  a  fact-finding  hearing  uill  be  conducted  on 
any  genuine  disputed  facts  material  to  the  cause  for  suspension. 

If  you  uish  to  oppose  this  suspension,  you  must  subiait,  uithin 
30  calendar  days  of  your  receipt  of  this  Notice,  a  written  reply 
addressed  to: 

Harvey  G.  Pippen,  Jr. 

Director 

Office  of  Grants  and  Debarment  (PH-216F) 

DvS.  Environmental  Protection  Agency 

401  H  Street,  s.w. 

Washojjgton,  D.C.  20460 

Your  reply  must  state  whether  you  wish  to  oppose  through  written 
subiidesions  or  through  an  oral  presentation.  If  vou  fail  to  subiait 
a  written  reply  within  30  calendar  days  after  receipt  of.  this 

Notice,  there  will  be  no  further  oyoceediners. The  ^?ppg=,  .aH<a. 

duratiob  of  the  suspension  shall  continue  as  jjidicated  xxx  ..this. 
Notice. 

Should  you  have  any  preliminary  procedural  questions 
concerning  EPk's  suspension  and  debarment  process,  please  contact 
the  Office  of  Grants  and  Debarment  Hearing  Officers  at  (202)  260- 
7034.  If  you  wish  to  discuss  the  information  contained  in  the 
Action  Request  Memorandum  you  shoixld  contact  the  Government's 
representative  in  this  action,  Hari"  Willis  Clarke,  District 
Debarment  Counsel,  Advocacy  Branch,  Suspension  and  Debarment 
Division,  Office  of  Grants  and  Debarmenr,  (Mail  Code  OE-075) ,  U.S. 
Environmental  Protection  Agency,  401  H  Street,  S.P. ,  Washington 
DvC.  20460.  Hs.  Clarke  may  be  reached  at  (202)  260-8025. 

Sincerely, 

Harvey  Gi— i>ippeati/  Jr. 

Director 

Office  ox  Grajats  ajad  Debarmem:.   (Pis-216F) 

EncloBU>r&s 

ccj  Iriary  Willis  Clarke,   Esq.    (OE-Q75) 

CERTIFIED  HAIIi 


52 


f  f&^  \  UNITED  STATES  ENVIRONMENTAL  PROTECTION  AGENCY 

WASHINGTON.  D,C.  20460 


JUH    1  5   iabi 


OFRCEOF 
ADMINBTRATIQN 

hCfllOiS   REF3SERAL  HEMORANDDM  *^!SUI^' 

SUBJECT:  Request  for  S\ispension  oft 

Applied  Tecdanology  Division 
Computer  Sciences  Corporation 
EPA  Case  No.  92-0089-Oa 

Felice  O.  (Lyn)  Burchfield 
EPA  Case  No.  93-0193-01 

•William  K.  Button 

EPA  Case  NOu  93-0193-02 

Marshall  Henderson 

EPA  Case  Ko.  93-0193-03 

FROMt     Hary  Willis  Clarke,  Esq,    -l^tO^^  (^^^^-^.^ 
District  Debanment  Counsel        i- 
Advocacy  Branch,  Suspension  and  DeiJannent  Division 

TO J       Harvey  Pippen,  Jr.,  Director 

Office  of  Grants  and  Debarment  (PK-216F) 


THKDs     Hichael  E.  Bower,  Acting  Director 
Office  of  Acquisition  Management 

The  purpose  of  this  memorandum  is  to  request  the  suspension 
of  the  above-namad  Respondents  from  participation  in  Federal 
procurement  programs  pirrsuant  to  the  provisions  of  48  C.F.R. 
Subpart  9.4  and  from  participation  in  Podaral  non-procirrement 
programs  (financial  and  non-financial  assistance,  loans  and 
benefits)  pursuajit  tco  40  C.F.R„  Part  32- 

Computer  Sciences  Corporation  (CSC) ,  through  its  Applied 
Technology  Division,  knowingly,  or  vrith  reckless  disregard  for 
the  truth,  submitted  a  proposal  for  EPA»s  Technical  and 
Operational  Support  Services  Contract  (TOSS)  which  contained 
false  and  misleading  statements.   CSC,  which  held  the  incumbent 
Systems  Operations  and  Software  Maintenance  (SOSH)  contract, 
claimed  that  the  phase-in  of  the  TOSS  contract  would  toe 
"transparent"  because  ioo%  of  current  employeeE  xmder  the  SOSM 
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contract,  uoxilfl  b«  transferred  to  the  TOSS  contract.   CSC  alao 
af finaed  in  its  propessal  submission  that  all  CSC  employees 
working  on  the  TOSS  contract  would  be  fully  qualified.  After  the 
award  of  the  contract,  CSC  sought  a  vmiver  of  the  educational 
requirements  for  165  employees  so  that  incumbent'  CSC  employees 
could  perform  work  in  the  labor  category  for  wfaich  they  had  been 
proposed  or  had  worked  under  the  SOSH  contract.  CSC  knew,  before 
the  submission  of  its  best  and  final  offer  in  the  negotiated 
procurement,  that  not  all  incumbent  employees  uere  qualified  for 
the  TOSS  labor  categories.   CSC  determined  not  to  inform  EPA  that 
incumbent  CSC  employees  would  require  waivers.  Without  a 
significant  number  of  waivers,  there  would  be  no  "transparency" 
in  the  phase-in  because  CSC  would  have  to  supply  new  CSC 
employees  who  did  not  have  the  advantage  to  EPA  of  feuniliarity 
with  the  incumbent  contract  and  EPA  procedures. 

1.  Computer  Sciences  Corporation  (CSC)  is  a  corporation 
organized  and  existing  under  the  laws  of  the  State  of  Nevada, 
with  its  corporate  offices  located  at  2100  East  Grand  Avenue,  El 
Segxindo,  California  90245.   CSCs  Applied  tfechaology  bivisioii., 
located  at  eses  Ajflington  Boulerciiird,  f*ais  Church,  Virgiuit 
2204^,  attention:  E.  P.  Boykia,  President,  is  a  division  of  the 
Systems  Group,  CSC's  largest  operating  group  and  major  technical 
resource   See  Attachment  A,  CSC  organizational  chart » 

2.  Pislioe  O.  (isyn)    Buxchfieia  is  currently  the  Vice  President 
for  Management  Support  of  CSC's  Applied  Technology  Division ► 
During  the  time  period  of  CSC's  submission  of  its  Technical 
Proposal  (proposal)  and  Best  and  Final  Offer  (BAFO)  for  the  TOSS 
contract,  Hs. .Burchfield  was  the  Vice  President  for  the  EPA 
Center  of  CSC's  Applied  Technology  Division.   Ms.  Burchfield  was 
the  Program  Manager  for  both  the.  Systems  Operations  eind  Software 
Maintenance  (SOSH)  and  the  TOSS  contracts,  iis.  Burchfield  signed 
CSC*s  BAFO.  See  Attachment  B.  Ms.  Burchfield 's  last  known 
address  is  9836  Lakepoint  Drive j,  Burke^  Virginia  22015. 

3.  Uiliiam  £„  Huttob.  is  Director  of  Contracts  for  CSC's  Applied 
Technology  Division.  Mr.  Button  signed  the  Contract  Pricing 
Proposal  Cover  Sheet  submitted  with  the  BAFO.  This  document  is 
used  in  procurements  requiring  the  submission  of  cost  and  pricing 
data.   See  Attachment  C  (redacted) .   Hr.  Burton's  last  loioun 
address,  is  2616  Shelby  Lane,  Palls  Church,  Virginitt  22043. 

4.  HarshfaJLl  Henderson  was  the  TOSS  Proposal  Hanager.   See 
ktt&chmeu-c  D,  £  July  14,  19S2  leticer  froiu  Uiiliam  K.  Button  to 
Helinds  Reyes,  of  DCAAw  Mr.  Henderson's  last  known  address  is 
830  Horth  Atlantic,  B  1106,  Cocoa  BeiLCh,  Plorida  32s3i1l. 
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PXCTUAL  BAClCgRODHD 

Purpose  and  Wature  of  the  Toss  Contract 

5.  On  December  18,  1989,  EPA  iesued  Request  for  Proposals  (RETP) 
Number  W902404-X3  for  the  TOSS  contract.   The  TOSS  contract  tras  a 
follou-on  contract  for  tlie  SOSH  contract,  on  which  CSC  xms   the 
incumbent.  Tha  purpose  of  the  TOSS  contract  uas  to  provide  the 
Information  Besources  Management  (IRM)  technical  zuid  operational 
computer  syetems  support  rexjuired  by  EPA.  Headquarters  program 
offices,  regional  offices,  laboratories,  and  other  Agency  sites 
to  meet  BPX's  mission  for  the  next  five  years*  The  TOSS  contract 
base  period  covered  the  time  from  the  date  of  atjard  through 
September  30,  1S90,  followed  by  five  one-year  option  periods. 
The  total  estimated  value  of  the  contract  uas  $347  million. 

6.  The  TOSS  contract,  as  t/as  its  -SOSM  contract  predecessor,  is 
an  indefinite  delivery/ indefinite  quantity  contract,  xmder  \rtiich 
CSC  bills  EPA  a  contractually  fixed  rate  for  each  ejuployee  that 
pcjrforms  work  on  the  contract.  An  employee's  hourly  rate  is 
determined  by  the  labor  category  identified  in  the  RFP  into  which 
s/he  falls.  Each  labor  category  identifies  specific  job 
responsibilities,  as  veil  as  the  education  and  experience 
requirements  each  employee  must  possess. 

7.  In  developing  the  labor  category  specifications  for  the  TOSS 
contract,  EPA  decided  to  increase  the  uinionua  educational 
requirements  that  had  been  specified  in  the  predecessor  SOSH 
contract.   This  decision  was  based  on  the  belief  that  a  more 
educated  staff  would  increase. the  level  of  professionalism,  which 
would  be  of  enormous  benefit  to  the  Agency *£  XRH  program  because 
of  the  complexity  of  the  TOSS  contracrtw 

S .  The  BFP  recited  6  evaluation  criteria  (see  Attachment  E) : 

o.  Technical  Capabiliri'-  and  Approach  and  Dnderstanding  of 
the  Requirements - 

b.  Corporate  Capability,  Escpertise  and  Experience. 

c-  Project  Hanagetaenr  cind  Staffing. 

d.  Parsonnel  Qualifications  and  Experience. 

*-  Key  Personnel. 

f V  Phase- in  Plan. 

e.   The  KFP  included  minimuiu  educaTciontl  requireiienrs  for 
TOSS  labor  categories.  Many  labor  categories  required  college 
degrees »   During  the  pendenci'  of  the  procurement,  potential 
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offerors  askad  EPA  vhfttlier  years  of  expsrienoe  could  be 
siibstituted  for  years  of  college  education  or  an  undergraduate 
degree.  Xn  Its  response  to  these  questions,  EPA  stated  that  no 
substitutions  would  be  allowed  for  educational  jjeguirements  in 
the  contract,   see  Attachment  F^  Amendment  1  to  the 
solicitation/RTF,  issxied  January  26,  1990,  guestions  and 
responses  #29,  ii30,   and  #85. 

10.  The  RFP  stated  that  TOSS  proposals  would  be  evaluated  for 
technical  quality  and  cost  or  price,  uith  technical  quality 
t/eighted  higher  than  cost  or  price. 

Toss  Technical  Proposal 

11.  A  principal  focus  of  CSCs  technical  proposal  xjas  its 
en^hasis  on  CSC's  incumbency  ae  the  SOSM  contractor.   CSC  sought 
to  capitalize  on  that  fact  by  representing  that  it  intended  to 
fulfill  virtually  all  of  the  TOSS  personnel  requirements  by 
transferring  100%  of  its  SOSM  workforce  to  the  TOSS  contract. 
CSC  claimed  that  upon  migration  of  its  SOSK  workforce,  CSC  uotild 
experience  only  a  6%  personnel  shortage.  See  Attachment  G, 
Technical  Proposal  pp.  7-1,  7-14,  7-18,  7-25,  7-25,  and  Responses 
to  Interrogatories,  pi.  103. 

12.  CSC  repeatedly  stated  in  its  technical  proposal  that  it  had 
comprehensively  reviewed  the  qualifications  of  its  personnel  and 
that,  based  on  this  review,  it  would  be  able  to  satisfy  the 
requirements  of  the  TOSS  from  the  first  day  of  that  contract 
forucird.   In  its  proposal,  CSC  asserted  that  it  had  assessed  its 
employees'  qualifications  and  matched  them  against  the  TOSS 
requirements  to  produce  various  charts  in  the  proposal.  See 
Attachment  G,  Technical  Proposal  p.  7-14,  paragraph  T. 7. 4.1.1. 
CSC  claimed  that  it  was  "pr^iared  to  commence  performance  on  TOSS 
requirements  on  Day  One  of  the  contract  award  -  no  costly  phase- 
in,  no  disruption  of  on'-going  work,  no  recruiting  iind  traiining  of 
a  new  staff,  no  new  worlciag  relutionships  to  be  estiblished,  no 
aew  proeedures/polieies/systems  to  be  developed,  and  no  lose  to 
either  CSC  or  EPA's  investments  in  creating  this  splendid 
resoiirce  for  toss."  (emphasis  added).   See  Attachment  H, 
Technical  Proposal  p.  4^6. 

13.  CSC  claimed  that  its  TOSS  phase-in  would  be  "transparent-*^ 
See  Attachment  G,  T.7- 

14.  CSC  knew,  or  had  reason  to  know,  before  the  submission  of 
its  Technical  Proposal  and  BAFO,  that  many  of  the  incumbent  SOSH 
employees  did  nor.  meet  the  new  TOSS  educational  requirements. 
CSC  knowingly*  or  with  reckless  disregard  for  the  truth  of  its 
proposal  submission,  withheld  information  about  the  number  of 
waivers  that  woxild  be  required  for  cujrrent  CSC  SOSM  employees  to 
transfer  to  the  TOSS  contract.   See  Attachment  I  (a) ,  interview 
of  liichael  Patrick;  Attachment  1(b),  Interview  of  Pamela  Rankin y 
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Attachment  1(c),  Intervieu  of  Charloc  Hurray  Doohan;  anfl 
Xttacbunent  1(d),  Transcript  of  March  19,  1993  Consensually 
Monitored  Telephone  Conversation  betwean  David  dine  and 
Buxxilxfleld. 

15.  For  the  TOSS  procurement,  EPA.  folloued  the  Federal 
Acgaisltion  Regulation  prooeduree  for  negotiated  contracts. 
After  identifying  those  offerors  in  the  competitive  range,  EPA 
engaged  in  written  discussions  x/ith  them.  To  each  of  the 
competitive  offerors,  the  Technical  Evaluation  Panel  (TEP)  issued 
interrogatories.  These  interrogatories  addressed  weataiesses  that, 
the  TEP  perceived  in  the  technical  proposals,  as  uell  as 
preliminary  concerns  and/or  ambiguities  that  the  TEP  identified 
in  the  cost  proposals. 

TOSS  Cost  Proposals 

16.  After  discussions  and  clarifications  of  the  technical 
proposals,  EPA  asked  each  of  the  offerors  for  its  Best  and  Final 
Offer  (BAFO)  for  costs.  On  September  7,  1990,  CSC  submitted  its 
BAFO  for  the  TOSS  contract.  The  BAFO  vas  signed  by  Lyn 
Burchfield.  See  Attachment  B.  The  cost  documentation  submitted 
uith  the  BAFO  was  signed  by  William  Hutton.   See  Attachment  C 

17.  CSC's  misrepresentatioia  that  its  SOSH  employees  met  the  neu 
TOSS  requirements  also  affected  its  BAFO.  The  TOSS  contract  uas 
©sseatially  a  continuation  of  the  SOSM  contract,  which  did  not 
expire  tmtil  after  a  brief  phase-in  period  following  avrard  of  the 
TOSS  contract.  These  contracts  contained  a  number  of  identical 
labor  categories,  uith  additional  educational  requirements  for 
some  labor  categories  vmder  the  TOSS  contiract.  With  respect  to 
these  nearly  duplicate  categories,  where  there  were  CSC  employees 
performing  in  these  categories  under  the  BOSK  contract,  CSC 
provided  certified  cost  or  pricing  data  reflecrfcing  the  accxi&l 
wages,  including  fringe  benefits,  that  CSC  was  paying  to  those 
employees.   CSC  stated  that  all  of  its  employees  whose  salaries 
were  used  as  the  basis  for  its  proposed  wage  rates  satisfied  the 
educational  and  ei:perience  requirements  of  the  TOSS  EFP.   See 
Attachment  J,  Pricing  and  Estimating  Procedures,  especially 

p. -2-5. 

18.   On  September  28 »  1590,  EPA  awarded  CSC  the  TOSS  contract j- 
EPA  Contract  Ko.  68-WO-OOO. 

Post-Award  Changes 

IS.  Shortly  after  the  contract  was  awarded,  CSC  notified  the 
TOSS  Project  Officer  that  CSC  needed  waivers  of  some  labor 
category  educational  requirements.  However,  CSC  did  not  say 
whicb  labor  categories  were  affected  or  how  many  waivers  were 
needed.   On  November  26,  1990,  CSC  gave  the  EPA  Project  Officer  a 
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lict  of  the  165  CSC  employees  requiring  TOSS  v/aivera.  See 
A-ttachaent  K,  Minutes  of  December  1990  meeting. 

20.  CSC '6  actions  in  esonnection  with  its  proposal  and 
performance  of  EPA's  TOSS  proposal  are  the  subject  of  an  on-going 
civil  fraud  investigation  by  the  Department  of  Justice  and  EPA's 
Office  of  Inspector  General. 

21.  Phase-in  and  personnel  qualifications  uere  significant 
evaluation  criteria  in  EPA's  TOSS  procurement.  CSC  claimed  that 
phase- in  of  this  major  ADP  contract  involving  multiple  EPA 
program  areas  at  multiple  sites  uould  be  "transparent.**  Phase- in 
could  not  be  "transparent"  UTilfrss  EPA  vaived  educational 
requirements  for  many  of  the  CSC  en^loyees  uorking  on  the  SOSH 
contract.  There  is  adequate  evidence  to  suspect  that  CSC  used 
false  and  misleading  statements  in  its  proposal,  seriously 
undermining  the  competitive  procurement  process. 

22.  There  is  adequate  evidence  to  suspect  -chat  CSC'e  BATO,  in 
using  actual  labor  rates  for  incumbent  CSC  SOSM  employees  in 
nearly  duplicate  labor  categories,  underestitnated  CSC's  labor 
costs  under  the  TOSS  contract  uhich  required  greater  educational 
attainments  for  many  labor  categories. 

23.  There  is  adequate  evidence  to  suspect  that  Burchfield  and 
other  officials  of  CSC  knew  before  the  submission  of  the  BAFO 
that  the  CSC  proposal  selling  points  of  ""100%  transparent  phase- 
in"  tiad  »*fxilly  qualified  personnel"  could  not  both  be  true. 

24.  There  is  adequate  evidence  to  suspect  that  other  iuembers  of 
the  propoE£.l  team,  Hutton  and  Henderson,  also  kneu  or  had  reason 
to  knou  that  CSC's  proposal  was  false  and  misleading  in 
describing  the  phase- in  and  contractor  personnel  qualifications. 

25.  Adecfua-ce  evidence  to  suspecr  T±iat  CSC,  through  the  named 
individual  Respondents,  knowingly,  or  with  reckless  disregard  for 
the  truth,  made  false  and  misleading  statements  in  its  proposal 
for  the  EPA  TOSS  contract  is  a  cause  for  suspension  pursuant  to 
the  provisions  of  48  C.F.Ii.  §9.<07-2(a)  (1)  and  (c)  and  pursuant; 
to  40  C.F.R.  §32. 305(a)  (1)  and  (d)  (caxoses  for  debarment)  through 
40  C.F.R.  §32.405  (Suspension  may  be  imposed  upon  adequate 
evidence  to  suspect,  that  a  cause  for  debarment  exists) . 

RECOMHEm>A'gIO» 

There  has  been  a  pattern  of  CSC's  including  false  cJid 
misleading  sratements  in  proposcls.   See  Sterling  Federal 
systems.  Inc..  90-2  BCA  -^  22,S02  (March  1990).  However,^  the 
alleged  misconduct  that  is  thfe  subject  of  this  recommendation 
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and  40  C.r.R.  §32.420  (referencing  40  C.P.R*  532. 325(a)),  this 
suspension  act^ion  can  be  limited  in  scope  to  the  Applied 
TecUnology  Divisicjn. 

Based  on  the  information  and  the  authorities  recited  herein, 
the  Advocacy  Branch,  Suspension  and  Debarment  Division,  Office  of 
Grants  and  Debarment,  eind  the  Office  of  Aocfuisition  Hanagement 
.request  the  suspension  of  the  Applied  Technology  Division  of  CSC 
and  other  Respondents  from  Federal  procurejaent  £tnd  non^ 
procurement  activities. 

There  is  wn^pY*>>^jntf  rpflfl  to  suspend  these  Respondents  in 
order  to  protect  the  interests  of  the  Government  v  There  is 
adequate  evidence  to  suspect  that  CSC,  through  the  named 
individual  Respondents,  vised  false  and  misleading  inforaation  in 
a  proposal,  undermining  the  competitive  procurement  process. 
Such  conduct  is  implicitly  contrary  to  the  Government's 
interests. _  Further,  CSC  and  its  Applied  Technology  Division  have 
a  substantial  business  relationship  uith  the  Government  under 
both  Federal  procurement  and  assistance  programs.  There  is  a 
significant  risk  that  CSC's  Applied  Technology  Division  is 
currently  competing  for  avards. 

The  Office  of  the  Inspector  General  referred  this  matter  for 
suspension  action. 


59 


TESTIMONY  OF 

CAROL  M.  BROWNER 

ADMINISTRATOR 

U.S.  ENVIRONMENTAL  PROTECTION  AGENCY 

BEFORE  THE 

COMMITTEE  ON  GOVERNMENTAL  AFFAIRS 

UNITED  STATES  SENATE 

JUNE  22,  1993 

Mr.  Chairman,  I  appreciate  your  invitation  to  address  you  and  your 
committee  on  contract  management  issues  confronting  the  Environmental 
Protection  Agency.    I  welcome  this  opportunity  to  provide  you  a  blueprint  of  the 
efforts  EPA  is  undertaking  to  solve  the  serious  problems  in  this  area.    One  of  my 
highest  priorities,  as  Administrator,  is  to  strengthen  sound  management  values  as 
part  of  the  EPA  mission.    I  believe  this  will  improve  the  efficiency  and  effectiveness 
of  the  procurement  process  and  make  this  essential  process  an  integral  part  of  our 
environmental  mission. 

Over  several  years,  a  number  of  audits  by  the  Inspector  General  have 
underscored  the  long-standing  nature  of  the  Agency's  problems  in  contracts 
management.    Perhaps  the  most  significant  audit  was  of  the  Agency's  contracts 
with  the  Computer  Sciences  Corporation.    Other  audits  also  found  contractors 
were  performing  inherently  governmental  functions,  while  others  pointed  to 
problems  in  the  Agency's  use  and  management  of  sole  source  contracts  and 
contracts  under  the  Small  Business  Administration's  Small  Disadvantaged  Business 
Contracting  Program.    Not  only  have  these  past  practices  been  a  poor  reflection  on 
the  Agency,  but  they  have  also  resulted  in  a  disservice  to  the  taxpayer.    Taxpayers 
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today  are  demanding  from  their  government  more  accountability  and  better 
services  for  less  money.    I  find  these  demands  neither  unrealistic  nor  unfounded. 

The  EPA's  failure  to  manage  its  contracts  has  been  extensively  publicized  in 
recent  years.   These  problems  in  management  have  also  surfaced  in  other 
assistance  areas  of  the  Agency.   It  has  been  disclosed  in  our  assistance 
management  programs,  including  grants,  cooperative  agreements,  and  interagency 
agreements.    Scrutiny  of  our  financial  system  has  revealed  weaknesses.   These 
problems  indicate  the  urgent  need  to  resolve  these  problems  and  rebuild  the 
Agency. 

Rebuilding  will  require  a  new  vision,  one  that  expands  beyond  our  present 
efforts  to  redress  these  many  problems.    Our  vision  must  be  comprehensive-going 
beyond  the  contracts  arena  and  encompassing  the  management  of  all  our 
extramural  activities-and  we  must  attack  the  roots  of  the  problems.    Our  fiduciary 
responsibility  to  protect  the  taxpayers'  dollars  demands  the  proper  management  of 
all  extramural  resources  and  the  Agency's  financial  transactions.    I  am  fully 
committed  to  seizing  the  opportunities  before  me  to  restore  sound  fiscal 
management  throughout  the  Agency. 

Last  spring,  my  predecessor  established  the  Standing  Committee  on 
Contracts  Management  and  directed  it  to  conduct  a  thorough,  in-depth  analysis  of 
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Agency  contracts  management.    The  report  contained  compelling  arguments  for 
change  and  discussed  a  culture  of  "mission  over  management".    Among  the  key 
deficiencies  identified  by  the  committee  were  the  lack  of  management 
accountability;  inadequate  policy,  guidance,  and  training;  and  insufficient  control  of 
contractor  costs  and  performance.    The  report  recommended  major  improvements. 
Some  of  these  recommendations  have  been  completed.    Others  are  in  various 
stages  of  implementation.    As  a  result  of  problems  in  this  area,  contracts 
management  was  declared  a  material  weakness  and  placed  on  OMB's  High  Risk  list 
in  the  Fiscal  Year  1992  Federal  Managers'  Financial  Integrity  Act  report  to  the 
President  and  Congress. 

To  gain  a  bglter  understanding  of  both  the  depth  and  breadth  of  our 
contracts  management  problems,  EPA  undertook  several  activities.    One  was  the 
completion  of  a  program-by-program  assessment  of  all  its  current  contracts  to 
determine  areas   susceptible  to  waste,  fraud,  or  abuse.    Another  was  the 
completion  of  contract  management  reviews  on  contracts  with  one  of  our  major 
contractors.    Still  another  was  EPA  participation  in  the  0MB  SWAT  project  on 
Civilian  Agency  Contracting.    Currently,  we  are  in  the  process  of  conducting 
acquisition  management  reviews  at  each  of  the  Regions.   The  information  obtained 
from  each  of  these  efforts  confirms  that  the  Agency  has  much  more  work  to  do 
before  it  achieves  sound  management. 
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I  am  fully  committed  to  carrying  out  the  recommendations  of  the  Standing 
Committee  on  Contracts  Management  and  the  SWAT  project  on  Civilian  Agency 
Contracting  in  which  we  heavily  participated.    But  the  creation  of  this  committee 
and  the  implementation  of  its  recommendations  is  only  the  beginning  of  our 
journey.    Old  realities  must  be  revisited  and  must  be  transformed  into  a  culture  that 
gives  rise  to  improved  management  at  every  level  in  the  Agency. 

Mr.  Chairman,  let  me  take  a  moment  to  explain  the  phrase  "mission  over 
management"  because  it  means  a  lot  to  the  people  who  work  at  EPA.   Over  the 
years,  two  cultures  have  evolved  in  EPA.   One  is  better  known  to  the  public:  the 
employees  who  are  focused  on  achieving  the  environmental  mission.    The  other 
culture  at  EPA  is  made  up  of  those  employees  who  are  focused  on  management. 
These  are  the  contracting,  grants  and  financial  employees,  among  others,  who 
make  sure  this  Agency  is  run  well. 

After  almost  a  full  year  of  improving  our  contracts  management  problems,  we  have 
come  to  understand  that  the  two  cultures  have  not  been  effectively  working 
together.    It  is  this  old  reality,  this  "business  as  usual"  that  must  be  transformed. 

I  recognize  that  cultural  change  will  not  happen  overnight.    Even  so,  I  firmly 
believe  that  by  integrating  the  two  cultures  good  management  principles  will 
become  part  and  parcel  of  our  environmental  mission.    I  see  this  endeavor  as  one 
of  my  most  important  tasks.    If  we  fail  at  this  important  juncture  on  our  path  to 
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change,  we  will  fail  in  our  responsibility  to  the  taxpayer,  and  ultimately  in  our  effort 
to  protect  our  fragile  environment.    These  responsibilities  are  interwoven  and 
cannot  be  separated  one  from  the  other. 

In  the  past,  our  solutions  have  reflected  a  narrow  view  rather  than  an  overall 
vision.   To  avoid  this  same  problem,  I  have  begun  a  series  of  initiatives  to  get  to 
the  roots  of  these  problems  and  remove  them  from  obstructing  our  path  in  building 
the  Agency's  future.    I  spoke  of  these  initiatives  before  Congressman  Dingell's 
Subcommittee  on  Oversight  and  Investigations  on  March  10.    The  principles  of 
accountability,  good  management,  and  discipline  form  the  foundation  for  these 
initiatives.    I  am  dedicated  to  carrying  out  these  initiatives--they  have  my  sustained 
personal  attention. 

Accountability  means  that  my  senior  management  team  will  be  held 
responsible  for  their  actions.    While  accountability  starts  at  the  top,  all  Agency 
personnel  will  be  held  to  varying  levels  of  accountability.    Before  personnel  can  be 
held  accountable,  they  must  understand  their  responsibilities.   These 
responsibilities  encompass  all  Agency  resources,  contracts  and  assistance 
management  programs,  human  and  financial.    To  make  sure  this  awareness  of 
responsibilities  takes  place,  I  am  instituting  appropriate  training  programs  for 
Agency  personnel. 
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Good  management  means  we  develop  the  capability  to  balance 
our  intramural  and  extramural  resources.    It  means  we  become  capable  of  providing 
Agency-wide  leadership  to  detect  and  solve  resources  management  issues  and 
problems.    It  means  we  take  steps  to  decrease  our  reliance  on  a  small  group  of 
contractors,    it  means  enhancing  competition  and  providing  greater  contracting 
opportunities  for  small  and  small  disadvantaged  businesses.   Finally,  good 
management  means  we  are  able  to  anticipate  problems  and  opportunities  so  that 
we  avoid  lurching  from  crisis  to  crisis. 

Further,  I  will  implement  initiatives  to  improve  our  disciplinary  system.    The 
system  must  send  a  clear  message  to  EPA  managers  and  staff  about  the  gravity  of 
resource  management  violations.    In  addition,  this  disciplinary  system,  and  the 
penalties  for  these  types  of  violations,  must  be  clearly  communicated  so  that  EPA 
staff  and  its  managers  can  be  appropriately  held  accountable  for  resource 
management  violations. 

I  have  outlined  these  initiatives  in  broad  terms  and  will  be  happy  to  discuss 
them  in  further  detail,  if  you  desire.    I  am  committed  to  maintaining  a  steady 
course  as  we  implement  them.  I  will  make  adjustments  or  develop  additional 

initiatives  as  required  to  ensure  that  we  achieve  our  goals  of  accountability,  good 
management,  and  discipline  at  EPA. 


65 

7 

Over  the  past  year  there  have  been  pockets  of  improvement.    Our  program 
offices  are  establishing  structures  to  provide  up-to-date  procurement  guidance; 
many  have  reinvented  effective  ways  to  work  with  contracts  and  grants 
professionals  to  solve  difficult  management  problems;  and  many  programs  are 
investing  in  ways  to  improve  their  ability  to  evaluate  their  contract  and  grant 
management  practices. 

Indeed,  in  the  past  year  we  have  seen  program  offices  start  to  hire 
procurement  professionals;  devote  additional  resources  to  contracts  and  grants 
management;  and  find  effective  ways  to  involve  top  management  in  contracting 
and  grants  problem  solving. 

These  are  all  ways  we  are  bringing  the  two  cultures  together.    And  as  we 
progress  in  this  cultural  evolution,  we  have  not  forgotten  our  responsibilities  to 
share  our  lessons  learned  with  the  rest  of  the  federal  government.    For  example,  I 
am  proud  of  our  effort  on  the  0MB  SWAT  Team  on  Civilian  Agency  Contracting. 
Nonetheless,  I  am  fervent  in  my  intent  to  ensure  that  our  improvement  program 
spreads  out  much  farther  and  faster. 

In  conclusion,  I  am  c:;:i).T.:;:ea  to  re.r.'. cnung  this  Accscy  ic  rTia-;^  u  a  moae: 
of  efficiency  and  accountabiiity.    Our  management  of  contracts  and  assistance 
management  programs  must  not  only  follow  the  prescribed  rules  but  must  also  be 
beyond  reproach. 


Mr.  Chairman,  thank  you  for  giving  me  this  opportunity  to  address  the 

I 

committee.    I  am  happy  to  answer  any  questions  you  may  have. 
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Good  afternoon,  Mr.  Chairman  and  members  of  the  committee. 
In  March  1992,  I  appeared  before  the  committee  to  testify  about 
contract  management  at  EPA.   At  that  time  we  had  completed  audits 
which  showed  that  EPA  was  vulnerable  due  to  abuses  resulting  from 
poor  contract  management  practices.   We  concluded  that  contractor 
oversight  in  the  Agency  had  not  kept  pace  with  the  increased  use 
of  contractors,  and  I  said  at  the  time  that  the  lack  of  effective 
contract  management  at  EPA  had  reached  crisis  proportions. 

This  afternoon  I  would  like  to  give  you  an  update  on 
progress  EPA  has  made  in  addressing  the  problems  I  discussed  last 
March,  and  also  to  discuss  the  audits  we  have  done  in  the  last 
year  relating  to  management,  not  only  of  contracts,  but  the 
broader  range  of  extramural  assistance  which  includes  cooperative 
agreements,  and  interagency  agreements. 

A  lot  of  things  have  happened  since  I  appeared  before  the 
Committee  last  March.   The  Office  of  Inspector  General  and  the 
General  Accounting  Office  have  continued  to  perform  reviews  and 
make  recommendations  relating  to  contract  management.   EPA  has 
conducted  its  own  studies  and  initiated  many  reforms,  and  a 
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government-wide  initiative  is  well  underway  to  make  needed 
changes  to  the  Federal  Acquisition  Regulation,  prompted  by  audits 
conducted  by  my  office  and  GAO  which  reported  costs  being  charged 
to  Government  contracts  that  should  not  have  been  paid  with 
public  funds. 

While  recognizing  the  positive  steps  that  have  been  taken,  I 
cannot  tell  you  today  that  everything  has  been  fixed.   The 
motivation  and  commitment  to  manage  external  resources  within 
established  rules  has  not  yet  been  realized  at  all  levels  in  EPA. 

COMPUTER  SCIENCES  CORPORATION 

Last  year  I  used  our  recently  completed  audit  of  the 
Computer  Sciences  Corporation  (CSC)  to  illustrate  inadequate 
contract  management  at  EPA.   CSC  was  working  under  a  number  of 
contracts  to  provide  a  variety  of  services  to  the  Agency, 
including  computer  system  development  and  support,  document 
processing,  office  automation,  and  telecommunications  support. 
CSC  employees  at  EPA  had  more  than  doubled  between  1986  and  1991 
to  1,500  personnel. 

I  reported  last  year  that  EPA  had  grown  very  dependent  on 
CSC  to  provide  many  critical  Agency  functions,  and  the  close 
interaction  of  EPA  and  CSC  employees  over  a  12-year  period  put 
the  Agency  at  risk  of  conflict  of  interest  situations.   Also,  I 
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pointed  out  that  EPA  was  in  danger  of  losing  its  expertise  to 
perform  critical  Agency  functions.   For  instance,  CSC  had  a 
Technical  Support  Services  contract  with  EPA  that  allowed  it  to 
process  contract  invoices  and  other  payment  information  at  EPA's 
National  Contracts  Payment  Division.   All  primary  knowledge  of 
this  payment  system  resided  with  CSC  staff.   When  we  asked  for 
assistance  in  obtaining  contractor  payment  information,  EPA 
managers  and  staff  referred  us  to  CSC  personnel.   This 
illustrated  a  situation  where  the  contractor  had  access  to 
confidential  business  information  of  other  contractors  (which  was 
improper  in  itself) ;  and  which  also  left  EPA  dependent  on  the 
■contractor  for  the  technical  knowledge  of  this  basic 
administrative  system. 

CORRECTIVE  ACTIONS  TAKEN  SINCE  THE  CSC  AUDIT 

After  our  audit  and  the  hearings  held  by  this  and  other 
Congressional  committees,  EPA  quickly  undertook  numerous  CSC 
specific  and  Agency-wide  actions  to  strengthen  EPA's  contract 
management  process.   In  addition  to  responding  to  the  CSC  audit 
with  proposals  for  corrective  action  relating  to  this  particular 
contractor,  EPA  convened  a  Standing  Committee  on  Contracts 
Management  in  March  1992  to  identify  and  correct  both  contract 
specific  and  underlying  causes  of  EPA's  contract  management 
problems. 
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EPA  was  able  to  take  some  specific  actions  to  improve 
contract  management  relatively  quickly.   For  instance  EPA 
cancelled  CSC's  5-year,  $10  million  contract  for  the  National 
Contracts  Payment  System  and  staffed  this  facility  with  EPA 
employees.   On  a  broader  level,  responding  to  a  Standing 
Committee  recommendation,  EPA  centralized  EPA's  procurement 
function  under  a  new  position  —  the  Deputy  Assistant 
Admini^rator  for  Finance  and  Acquisition.   These  are  examples  of 
corrective  actions  that  have  already  been  completed. 

However,  you  cannot  fix  an  endemic  problem  like  contract 
mismanagement  at  EPA  overnight.   Corrective  action  that  gets  at 
the  root  causes  of  the  problem  takes  time.   EPA's  Standing 
Committee  on  Contracts  Management  realized  in  its  conclusions 
that  the  issuance  of  policy  directives,  while  important,  would 
not  by  themselves  always  provide  the  desired  results.   Often 
issuing  additional  guidance  or  policy  is  a  logical  first  step  in 
addressing  a  problem  area,  with  implementation  following.   The 
Agency  currently  has  many  corrective  actions  that  fall  into  this 
"in  process"  category.   For  instance,  EPA  has  developed  a  draft 
guide  for  preparing  independent  government  cost  estimates  to 
analyze  contractor  costs.   The  next  step  will  be  to  make  sure 
EPA's  field  offices  understand  and  use  it,  and  establish  data 
bases  by  individual  programs  to  compile  historical  cost 
information  for  future  contract  negotiations. 
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Another  good  example  of  a  corrective  action  in  process  is 
the  idea  of  assigning  procurement  actions  to  "contracting  teams" 
made  up  of  the  contracting  officer,  technical  representative, 
legal  counsel,  a  cost  analyst  and  perhaps  a  property  management 
specialist.   The  team  would  work  together  and  be  active  through 
the  different  phases  of  the  contract  from  conceptualization  of 
the  contract  through  final  audit  and  closeout.   EPA  has  formally 
introduced  this  idea  through  its  directives  system  and  plans  to 
run  a  pilot  project  this  summer. 

EPA's  Office  of  Research  and  Development  (ORD)  and  Grants 
Administration  Division  (GAD)  have  also  been  responsive  in 
addressing  deficiencies  in  managing  external  resources.   ORD  is 
establishing  an  acquisition  specialist  position  at  each 
laboratory,  and  has  terminated  non-competitive  contracts  and 
cooperative  agreements.   GAD  has  a  three-year  action  plan  to 
improve  grant  practices,  and  has  already  distributed  a  project 
officers  handbook. 

In  addition  to  the  actions  taken  to  specifically  address 
external  resource  management  problems  within  the  Agency,  EPA's 
Office  of  Acquisition  Management  and  the  Office  of  Inspector 
General  participated  with  representatives  from  the  Defense 
Contract  Audit  Agency  and  on  a  SWAT  Team  convened  by  0MB 's  Office 
of  Federal  Procurement  Policy.   The  SWAT  Team  assessed  contract 
administration  at  EPA  and  evaluated  the  adequacy  of  the  Federal 
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Acquisition  Regulation.   The  Team  made  79  recommendations  for 
both  EPA-specific  and  Government  wide  improvements.   EPA  to  date 
has  taken  corrective  action  on  more  than  half  of  the  Agency- 
specific  recommendations  made  by  the  SWAT  Team. 

AUDIT  RESULTS  SINCE  LAST  YEAR 

Since  I  testified  last  year  on  the  audit  of  EPA  management 
of  the  CSC  contracts,  we  have  moved  on  to  a  broader  assessment  of 
how  the  Agency  manages,  not  only  contracts,  but  other  forms  of 
external  assistance.   Cooperative  agreements,  for  instance,  are 
entered  into  by  EPA  and  public  organizations,  such  as 
universities,  for  the  purpose  of  pursuing  areas  of  mutual 
environmental  concerns.   Interagency  agreements  provide 
assistance  from  one  agency  of  the  Federal  government  to  another. 

Over  the  past  year,  we  have  issued  reports  evaluating  EPA's 
management  of  extramural  resources  at  the  Agency's  research  and 
development  laboratories  —  major  users  of  the  Agency's 
extramural  resources.   In  these  audits,  we  found  problems  that 
were  very  similar,  and  in  some  respects,  extended  beyond  the 
deficiencies  reported  last  year  in  our  CSC  audit,  such  as 
contractors  performing  inherently  governmental  functions  and 
personal  services  work. 
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The  additional  matters  ve  found  in  our  reviews  of  EPA's 
research  labs  involved  issues  related  to  the  use  of  other 
extramural  resources.   We  fovmd  often  that  these  problems  were 
not  unique  to  any  one  lah,   but  were  prevalent  at  all  labs  we 
reviewed.   This  afternoon,  I  would  like  to  discuss  two  of  these 
problem  areas:   lack  of  competition  in  awarding  contracts  and 
cooperative  agreements,  and  improper  use  of  these  mechanisms  to 
provide  extramural  services. 


Competition  in  Contracting 

In  our  reviews  of  EPA's  research  laboratories,  we  found 
repeated  instances  where  actions  of  EPA  laboratory  officials  and 
the  Contracts  Management  Division  circumvented  Federal  and  EPA 
acquisition  regulations  to  ensure  that  a  favored  contractor  or 
university  would  receive  EPA  funding. 

EPA  research  labs  have  deliberately  underestimated  the 
potential  value  of  contracts,  or  split  contracts  into  smaller 
ones  to  stay  under  the  $3  million  cap  for  non-competitive  small 
business  set-aside  contracts,  and  thereby  retain  an  incumbent 
firm.   Sometimes  the  actions  of  EPA  officials  show  a  blatant 
disregard  for  statutes  and  regulations.   For  instance,  at  the 
Athens,  Georgia  laboratory,  when  the  Contracts  Management 
Division  told  the  lab  that  a  proposed  $4.9  million  contract  would 
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have  to  be  competed,  the  lab  resubmitted  the  request  for  $2.98 
million  to  stay  under  the  $3  million  cap.   Before  this  contract 
was  even  awarded,  the  lab  initiated  another  non-competitive 
procurement  for  the  same  company  in  the  amount  of  $2.94  million. 
The  lab  kept  the  incumbent  contractor  it  wanted  while  technically 
staying  under  the  $3  million  restriction,  but  the  effect  of  these 
actions  was  sole-source  funding  of  $5.9  million  of  procurements 
while  avoiding  the  competitive  process. 

Lab  officials  were  upfront  in  telling  the  Contracts 
Management  Division  that  they  needed  to  retain  the  incumbent 
contractor  since  the  contractor's  employees  were  performing  work 
critical  to  the  lab's  research  mission.   They  did  not  want  the 
work  interrupted  by  having  another  contractor  come  in,  or  delayed 
by  a  long  competitive  process.   EPA's  Contracts  Management 
Division,  while  aware  that  these  actions  gave  the  appearance  of 
circumventing  Federal  statutes  and  procurement  regulations, 
eventually  approved  these  questionable  procurements  because  the 
laboratory  was  so  insistent. 

Another  method  used  by  the  research  labs  to  ensure  an 
incumbent  contractor  received  a  follow-on  competitive  contract 
was  to  tailor  the  contract  specifications  for  the  incumbent.   We 
found  that  in  a  procurement  action  for  the  Narragansett,  Rhode 
Island,  Laboratory,  EPA  officials  downgraded  required 
qualifications  for  contractor  personnel  when  the  incumbent  could 
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not  meet  the  usual  requirements.   Still  another  practice  that  put 
competing  firms  at  a  disadvantage  was  the  designation  of  certain 
positions  under  a  proposed  Narragansett  contract  as  "key 
personnel"  which  were  heavily  weighted  in  the  technical 
evaluation.   It  was  not  unusual  that  many,  if  not  most,  listed 
contractor  positions  were  designated  as  "key  personnel."   This 
provides  the  incumbent  a  considerable  (and,  from  the  viewpoint  of 
other  contractors,  an  insurmountable)  advantage  since  the 
incumbent  typically  already  has  these  key  personnel  in  place. 

It  was  not  uncommon  for  EPA  to  send  out  over  one  hundred 
requests  for  proposals  to  potential  bidders  and  only  receive  one 
or  two  proposals.   When  only  one  acceptable  bid  is  received,  EPA 
regulations  require  the  Contracting  Officer  to  review  the 
solicitation  to  ensure  it  did  not  unduly  restrict  competition. 
In  the  case  of  a  procurement  at  the  Narragansett  laboratory,  18  5 
solicitations  were  sent  out  to  prospective  bidders.   Two 
proposals  were  received;  one  of  these  from  the  incumbent.   The 
bid  by  the  non-incumbent  firm  was  2  1/2  times  higher  than  the 
incumbent's  bid,  and  over  half  of  the  technical  evaluation 
criteria  were  not  even  addressed.   Even  though  two  EPA 
contracting  officers  believed  this  procurement  should  have  been 
resolicited,  EPA's  Competition  Advocate  signed  off  on  the 
proposed  procurement,  and  the  award  was  made  to  the  incumbent 
without  re-solicitation.   Another  troubling  aspect  of  this  award 
was  that  the  original  proposal  was  for  $34.9  million,  but  it 
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ended  up  being  awarded  for  $37.2  million.   After  repeated 
inquiries,  the  Contracts  Management  Division  was  unable  to 
provide  us  with  an  explanation  for  the  $2.3  million  added  during 
the  negotiation  process. 

Misuse  of  Contracting  and  Assistance  Mechanisms 

In  audits  of  EPA's  research  laboratories  issued  during  the 
last  year  we  have  reported  instances  when  EPA  improperly  used 
contracts,  cooperative  agreements  and  interagency  agreements  to 
obtain  goods  and  services.   Each  of  these  mechanisms  which 
provide  funding  for  external  entities  have  distinct  purposes  and 
restrictions. 

Contracts  are  to  be  used  when  EPA  is  obtaining  goods  and 
services  that  directly  benefit  Agency  programs  and  activities.   A 
contract's  Statement  of  Work  identifies  the  work  the  contractor 
is  legally  obligated  to  perform  and  sets  boundaries  within  which 
the  contractor  must  operate.   When  we  reviewed  how  EPA  was 
managing  contracts  at  its  research  laboratories,  we  found  many 
instances  when  work  performed  by  contractor  personnel  was  not 
within  the  scope  of  the  awarded  contract.   Employees  working 
under  contracts  to  provide  technical  analytical  assistance  at  EPA 
research  labs  were  billing  EPA  for  repainting,  rewiring, 
installing  equipment  racks,  and  repairing  toilets. 
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In  March  1992,  EPA  provided  additional  research  and 
development  funding  for  cooperative  agreements.   Cooperative 
agreements  are  used  to  transfer  funds  to  a  recipient,  such  as  a 
university,  to  work  on  a  project  or  activity  of  mutual  interest 
to  the  university  and  EPA.   Work  performed  under  a  cooperative 
agreement  is  not  primarily  for  the  direct  benefit  of  EPA.   This 
would  require  a  procurement  under  contracting  procedures,  as  I 
mentioned.   However,  in  our  reviews  of  twenty  cooperative 
agreements  awarded  by  EPA's  Athens  and  Narragansett  Laboratories 
to  universities  for  research  activities,  the  most  frequent 
violation  we  found  was  EPA  research  labs  using  cooperative 
agreements  for  direct  support  of  their  projects.   Universities 
were  sometimes  given  the  same  type  of  work,  such  as  computer 
modeling  development,  that  was  already  being  performed  by 
contractors. 

The  advantage  to  the  research  laboratories  in  using 
cooperative  agreements,  is  that  they  have  fewer  restrictions  than 
contracts.   Besides  having  more  flexibility,  cooperative 
agreements  take  less  time  to  award  than  contracts  and  are 
administratively  less  burdensome.    To  give  you  an  example  of  how 
cooperative  agreements  were  being  misused,  we  found  that  both  the 
Athens  and  Narragansett  Laboratories  were  improperly  using 
cooperative  agreement  fiinds  for  day  care  centers.   One  of  the 
research  laboratories  used  a  cooperative  agreement  to  pay  a 
teacher's  salary  at  a  day  care  center.   This  was  justified  on  the 
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basis  that  the  planned  curriculum  included  an  introduction  to  the 
environment.   Even  if  one  could  accept  this  rationale,  the  day 
care  center  itself  was  in  violation  of  Federal  statutes  that  at 
least  50  percent  of  the  attendees  be  children  of  Federal 
employees  —  at  this  center  only  3  of  the  total  of  23  children 
enrolled  were  children  of  Federal  employees.   To  its  credit,  EPA 
has  closed  the  day  care  center  until  things  get  straightened 
out. 

EPA  has  also  misused  interagency  agreements  in  a  similar 
manner  to  improperly  fund  unallowable  activities.   It  used  the 
interagency  agreement  mechanism  as  a  device  to  change  extramural 
research  and  development  funds  into  travel  funds  for  Federal 
employees;  awarded  research  funds  to  a  foreign  country  without 
statutory  authorization;  and  as  a  pipeline  to  fund  travel  for 
Chinese  scientists.   EPA  abused  interagency  agreements  and 
circumvented  established  internal  controls  as  a  way  to  get  what 
it  wanted  without  the  time  and  restrictions  involved  with 
legitimate  funding  mechanisms. 

I  do  not  want  to  leave  you  with  the  impression  that  these 
problems  exist  only  in  EPA  field  locations.   In  a  recent  review 
of  an  EPA  Headquarters  office,  we  found  that  it  received  goods 
and  services  before  purchase  orders  were  Issued,  preselected 
vendors  in  violation  of  Federal  acquisition  requirements,  and 
prepared  vague  statements  of  work  which  prevented  any  meaningful 
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competition.   When  informed  of  these  deficiencies,  the  new 
Associate  Administrator  for  this  office  immediately  designated  a 
new  Senior  Procurement  Official  with  extensive  procurement 
background,  and  is  requiring  training  for  managers  and  staff  in 
proper  procurement  procedures. 

DIFFICULTY  IN  BRINGING  ABOUT  CHANGE  AT  EPA 

I  have  spoken  before  about  the  difficulty  in  changing  the 
"mission  over  management"  culture  at  EPA.   The  achievement  of 
program  goals  and  sound  contract  management  should  be  parallel  in 
priority,  and  each  must  be  emphasized  as  of  equal  importance  in 
furthering  Agency  objectives. 

The  actions  taken  by  the  Agency  lead  me  to  believe  that  the 
culture  is  changing.   And,  in  some  areas,  I  believe  it  has 
changed.   On  the  other  hand,  actions  of  other  Agency  officials 
and  program  components  lead  me  to  believe  that  not  only  are 
segments  of  EPA  not  eager  to  do  the  right  thing,  but  that  they 
actively  resist  doing  the  right  thing.   My  office  has  reported 
instances  at  two  EPA  research  laboratories  where  file 
documentation  for  contracts  and  other  files  appeared  "sanitized" 
—  cleared  of  all  but  official  finalized  documents.   All  the 
routine  correspondence,  telephone  memos,  and  other  day-to-day 
records  we  would  expect  to  find  in  a  project  file  were  missing. 
At  one  location,  employees  were  even  told  to  shred  documents 
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contained  in  their  files  before  the  arrival  of  the  auditors.   EPA 
employees  we  interviewed  had  obviously  been  coached  on  how  to 
respond  to  our  questions  and  gave  "textbook"  answers  to  questions 
that  were  often  at  odds  with  the  facts  of  a  situation. 

This  behavior  coupled  with  the  deliberate  manipulations  and 
circumventions  of  Federal  laws  and  regulations  that  I  have 
described  can  only  be  taken  as  indications  that  there  are  still 
EPA  officials  who  have  not  gotten  the  message.   A  few  months  ago 
Administrator  Browner  said:   "Mismanagement  of  extramural 
resources  is  widespread  and  deeply  embedded  in  the  Agency."   And 
our  recent  audit  work  I  discussed  this  afternoon  proves  her 
right.   The  Administrator  also  said  good  resource  management  must 
be  conducted  at  every  level  in  the  Agency  and  that  management  of 
outside  resources  must  not  only  follow  prescribed  rules  but  be 
beyond  reproach.   I  fully  agree. 

In  summary,  the  Office  of  Inspector  General  is  in  full 
agreement  with  the  Administrator,  and  we  will  work  together  with 
EPA  management  to  see  that  these  goals  are  achieved.   As  a  last 
cautionary  note,  I  must  emphasize  that  it  is  not  enough  for  top 
management  to  buy  into  this  commitment.   This  is  a  very  important 
first  step  which  I  believe  has  already  been  taken.   However, 
confirmation  that  EPA's  commitment  has  changed  the  Agency  culture 
will  occur  when  all  EPA  employees  who  manage  the  Agency's 
external  resources  act  responsibly  and  are  held  accountable  to 
the  high  standards  the  Administrator  has  articulated. 

This  concludes  my  prepared  statement.   I  will  be  happy  to 
answer  any  questions  you  may  have. 
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Loretta  M.  Ucelli 
Associate  Administrator  for 

Communications,  Education,  and  Public  Affairs 

Christian  R.  Holmes 
Assistant  Administrator  for 

Administration  and  Resources  Management 

Attached  for  your  review  and  comment  is  our  special  review 
report  on  Irregular  Procurements  by  Officials  in  the  Office  of 
Communications,  Education  and  Public  Affairs  (OCEPA) .   The  report 
details  a  pattern  of  abuse  of  procurement  regulations  on  the  part 
of  some  senior  managers  in  OCEPA. 

We  appreciate  the  time  and  attention  that  you  and  your 
staff  have  given  to  the  issues  presented  in  our  draft  report  and 
are  pleased  that  you  have  accepted  and  are  impl^Mnting  all  of 
our  recomnendationa.   Many  staff  members  in  OCEPA  were  invaluable 
in  helping  us  to  identify  and  clarify  the  issues  discussed  in  our 
report.   I  aa  confident  that  these  same  staff  will  be  eager  to 
assist  in  resolving  these  problems  and  ensuring  that  they  do  not 
recur. 

W«  aak  that  you  provide  us,  within  90  days,  a  report  on  the 
actions  yott  hava  taken  as  a  result  of  our  recomaendations.   If 
your  propoaad  actiona  will  not  be  coapleta,  we  ask  that  you 
describa  tha  actiona  that  are  ongoing  and  provide  a  timetable  for 
completion. 

Should  your  staff  have  any  questions  about  this  report, 
please  have  thea  contact  Michael  Simmona,  Special  Assistant  to 
the  Assistant  Inspector  General  for  Audit,  on  260-7784. 

Attachment 
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8PBCIAL  RBVIBW  07   IRRBQULAK   PROCXntEMBHTS 
BT  OmCZALS    ZM 
TRB   onriCI   OF  COMMUHICATIOM,    BDOCATIOM,    AMD  POBLIC  ArPAIRS 

REPORT   NO.    E6AMG2-13-2052-3400035 

^Tmerp^TTM   sPiniART 

We  received  a  conplalnt  from  EPA  staff  regarding  a  vendor  who  was 
frustated  and  angry  that  EPA  would  not  pay  her  for  services  which 
she  had  provided.   Interviews  with  employees  In  the  Office  of 
Communication,  Education  and  Public  Affairs  (OCEPA)  verified  the 
vendor's  complaint  and  disclosed  that  this  was  not  an  Isolated 
incident.   We  subsequently  broadened  our  review  to  include  other 
irregular  procurements  by  OCEPA  officials. 

We  found  that  OCEPA  routinely  obtained  goods  and  services  without 
adhering  to  the  Federal  Acquisition  Regulation  (FAR) .   The  Office 
of  Communication,  Education,  and  Public  Affairs  received  goods 
and  services  before  purchase  orders  were  Issued  and  in  some  cases 
without  purchase  orders  being  issued  (i.e.,  unauthorized 
commitments) .   Vendors  were  preselected  and  OCEPA  prepared  vague 
or  inadequate  statements  of  wor)c.   For  one  procurement  action  we 
reviewed,  a  contractor  was  aslced  to  provide  two  other  sources  to 
compete  with  his  bid.   This  same  vendor  was  paid  for  a  videotape 
that  was  never  received.   OCEPA  split  one  requirement  into  three 
separate  purchase  orders  to  avoid  a  competitive  contract  and 
requested  a  fourth,  which  the  Procurement  and  Contracts 
Management  Division  refused  to  issue.   We  also  found  that  the 
Office  of  Communication,  Education,  and  Public  Affairs  used 
contracts  or  Interagency  Agreements  established  by  other  offices 
to  ensure  that  services  were  obtained  from  contractors  of  choice. 

The  irregular  procurements  by  OCEPA  occurred  because  managers  did 
not  adequately  plan  for  anticipated  requirements;  the  same 
managers  placed  more  Importance  on  "who"  was  to  provide  goods  and 
services,  rather  than  "what"  goods  and  services  were  needed;  and 
the  Senior  Procurement  Officer  failed  to  ensure  the  effectiveness 
and  integrity  of  OCEPA 's  procurement  activities. 

Reeommendmtlonm 

We  recomaond  that  the  Associate  Administrator  for  Communications, 
Education,  and  Public  Affairs: 

1.  Direct  staff  to  cease  identifying  recommended  sources  of 
procurement  on  purchase  requests. 

2.  Terminate  procurement  responsibilities  of  the  Special 
Assistant. 
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3.  Designate  an  SES-Level  official  as  OCEPA's  Senior 
Procureaent  Officer. 

4.  Cease  accepting  pro  bono  work. 

5.  Ensure  the  Statements  of  Work  contain  all  necessary 
information  to  assure  competition. 

6.  Establish  and  disseminate  written  Standard  Operating 
Procedures  for  initiating  procurement  requests. 

7.  Take  steps  to  compete  contract  requirements  in  the 
Environmental  Education  Division,  rather  than  riding 
other  offices'  contracts  to  obtain  services  which  exceed 
the  scope  of  those  contracts. 

8.  Designate  project  officers  who  have  Icnowledge  of  the 
contractors'  progress,  so  that  payment  and  any  necessary 
corrective  actions  occur  in  a  timely  manner. 

9.  Develop  procurement  requirements  in  an  annual  plan  and 
initiate  timely  procurement  actions  to  support  scheduled 
activities  and  events. 

10.  Ensure  that  staff  involved  in  procurement  actions  are 
properly  trained. 

11.  Allow  no  work  to  be  performed  by  contractors  until  a 
contract  or  purchase  order  has  been  issued. 

12.  Initiate  action  to  terminate  SAGE  Productions  for 
default  and  recover  the  $13,000. 

We  recommend  that  the  Director,  Office  of  Acquisition  Management: 

1.  Identify  the  three  sources  for  all  OCKPA's  small 
purchases. 

2.  Review  OCEPA's  statements  of  work  for  completeness. 

3.  Previdtt  procurement  training  to  OCEPA's  new  managers, 
and  refresher  training  as  required. 


The  Office  of  Communications,  Education,  and  Public  Affairs  and 
the  Office  of  Administration  and  Resource  Management  agreed  with 
our  special  review  findings  and  have  already  implemented  many  of 
the  recommendations. 
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8PBCIAL  RKVIBW  OV  ZRRBQULAR  PROCX7SEMZMTS 
BT  OmCZALB  ZV 
THB  077ZCB  OV  COMNXTirZCATZOHB ,  BOOCATZOV,  AMD  PUBLZC  XrPXZRS 
RBPORT  MO.  B6AMa2-13-20S2-340003S 


PURPOSB  AMD  8C0PB 

We  received  a  conplaint  fro«  EPA  staff  regarding  a  vendor  who  was 
frustrated  and  angry  that  EPA  would  not  pay  her  for  services 
which  she  had  provided.  The  vendor  complained  that  she  had 
provided  media  training  to  senior  Agency  officials  in  June  and 
July  1992,  based  on  assurances  of  officials  in  the  Office  of 
Communications,  Education,  and  Pxiblic  Affairs  (OCEPA)  that  a 
purchase  order  (PO)  would  be  forthcoming.   When  she  contacted  us 
in  August  1992,  she  had  still  not  received  this  document,  and  the 
Financial  Management  Division  would  not  authorize  payment  without 
it.   Interviews  with  OCEPA  employees  indicated  that  receiving 
goods  and  services  prior  to  completion  of  the  necessary 
procurement  documents  was  not  uncommon  in  OCEPA.   We  subsequently 
broadened  our  review  to  try  to  identify  other  instances  of 
irregular  procurements  by  OCEPA  officials. 

We  reviewed  Fiscal  1991  and  1992  procurement  documents  within  the 
Office  of  the  Administrator's  Executive  Support  Office.   We  met 
with  and  discussed  the  specific  allegation  and  other  identified 
procurement  irregularities  with  employees  in  the  Office  of 
Communications,  Education,  and  Public  Affairs;  Office  of 
Acquisition  Management  (0AM) ;  and  the  Headquarters  Accounting 
Operations  Branch  (HAOB) ,  Financial  Management  Division  (FMD) . 

We  also  discussed  OCEPA  procurement  irregularities  with  a  Deputy 
Associate  Administrator  in  the  Office  of  Federal  Procurement 
Policy  (OFPP) ,  and  with  a  Federal  Acquisition  Regulation  (FAR) 
Policy  Analyst  in  the  General  Services  Adainlstration  (GSA) .   We 
obtained  information  about  videotape  productions  from  officials 
associated  with  the  Federal  Audiovisual  Contract  Management 
Office  (FACMO).   This  office  is  the  Executive  Agent  for  the 
Office  of  Management  and  Budget  (0MB)  which  establishes 
audiovisual  policy  for  the  Federal  government.   Lastly,  we 
intervievad  contracting  officials  froa  agencies  with  which  EPA 
had  established  Interagency  Agreements,  and  we  also  met  with 
various  contractor  personnel. 

We  reviewed  pertinent  parts  of  the  Federal  Acquisition  Regulation 
that  related  to  the  procurement  irregularities  we  identified.   We 
also  reviewed  the  OCEPA  project  files.  Blanket  Purchase 
Agreements  (BPAs) ,  call  records,  invoices,  notes,  memorandums, 
and  facsimiles. 
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Special  reviews  are  short-term  studies  of  EPA  activities.   They 
are  not  designed  to  be  statistical  research  studies  or  detailed 
audits.   Rather,  they  are  information-gathering  studies  that  seek 
to  identify  issue  areas  for  top  management  attention.   The  goal 
of  a  special  review  is  to  produce  timely,  constructive  change 
while  minimizing  the  resources  invested  in  studying  and 
documenting  the  issue  areas.   This  special  review  was  conducted 
in  accordance  with  provisions  of  OIG  Manual  Chapter  150. 

BACKQROUHD 

The  Federal  Acc[uisition  Regulation  (FAR)  prescribes  the  policies 
and  procedures  to  b«  used  for  the  acquisition  of  supplies,  goods 
and  services  government-wide.   Part  1  of  the  FAR  outlines  the 
process  and  requirements  necessary  for  ratification  of 
unauthorized  commitments.   Part  6  details  the  requirements  for 
competition  and  other  than  full  and  open  competition.   Part  13 
addresses  small  purchases  and  other  simplified  procurement 
methods,  as  well  as  competition  requirements  for  purchases 
greater  than  $2,501  but  not  more  than  $25,000.   A  definition  of 
acceptance  of  goods  and  services  is  provided  in  Part  4  6  and  the 
payments  clause,  located  in  Part  52,  prescribes  when  payment  can 
occur . 

The  Competition  in  Contracting  Act  (CICA)  of  1984  establishes 
that  full  and  open  competition  is  the  standard  in  soliciting 
offers  and  awarding  Government  contracts.   In  addition,  the 
Prompt  Payment  Act  requires  that  payment  will  occur  on  two 
conditions:  receipt  of  a  proper  invoice,  and  delivery  and 
acceptance  of  goods  and  services  by  the  Government. 

AGBMCY  COMMPITS 

The  Office  of  Communications,  Education,  and  Public  Affairs  and 
the  Office  of  Administration  and  Resource  Management  agreed  with 
our  special  review  findings  and  have  already  implemented  many  of 
the  recommendations.   The  complete  Office  of  Communications, 
Education,  and  Public  Affairs  and  the  Office  of  Administration 
and  Research  Management  responses  are  included  as  Appendices  A 
and  B. 
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Ul^PTHORIZBD  COMMITltgirrS  MXDB  BT  80M1  OCBPA  OFTICIALB 

Part  1  of  th«  FAR  statas  that  an  unauthorized  comBitment  is  an 
agreement  that  ia  not  binding,  because  the  governisent 
representative  who  made  it  lacked  the  authority  to  enter  into 
that  agreeaent  on  behalf  of  the  government.   However,  an 
unauthorized  commitment  can  be  made  binding  if  certain  conditions 
are  met,  via  a  ratification.   A  ratification,  as  defined  by  Part 
1  of  the  FAR,  is  the  act  of  approving  an  unauthorized  commitment 
by  an  official  who  has  the  authority  to  do  so. 

During  our  review,  we  found  four  instances  in  a  eight  month 
period  where  OCEPA  employees  made  unauthorized  commitments. 
Requests  for  ratification  of  these  unauthorized  commitments  had 
to  be  submitted  and  approved  by  0AM  before  any  of  the  vendors 
could  be  paid.  Details  on  how  these  four  unauthorized  commitments 
occurred  are  discussed  below. 

A.   Tavlin  Training.   Ms.  Linda  Tavlin  provided  media  training  to 
senior  Agency  officials  to  improve  their  ability  to  testify 
before  Congressional  committees  and  respond  to  television  and 
radio  interviews.   The  following  chronology  was  related  by 
Ms.  Tavlin.   Where  supporting  doc\imentation  (other  than  what  was 
originated  by  Ms.  Tavlin)  or  corroborating  interviews  exist,  they 
are  so  noted. 

In  February  1992,  Ms.  Tavlin  submitted  a  proposal  to  OCEPA  for 
both  media  and  total  quality  management  training.   In  March  1992, 
the  Deputy  Associate  Administrator  (DAA)  for  OCEPA  asked 
Ms.  Tavlin  to  submit  a  proposal  for  media  training  only.   At  that 
time  he  informed  her  that  the  purchase  order  would  be  funded  at 
$8,000.   Ms.  Tavlin  agreed  to  present  up  to  eight  days  of 
training  at  $1,000  per  day  to  EPA  senior  officials. 

In  April  and  May  1992,  Ms.  Tavlin  contacted  the  DAA  about 
obtaining  a  purchase  order  (PO)  number  for  the  agreed-upon 
training.   In  May  1992,  she  was  assured  by  OCEPA' s  Senior 
Procurement  Officer  (SPO) ,  who  is  also  one  of  the  Special 
Assistants  to  the  Associate  Administrator,  that  the  PO  was  being 
processed.   With  this  assurance,  Ms.  Tavlin  began  conducting  the 
training  sessions,  which  had  been  scheduled  by  the  DAA's  office 
for  June  30,  July  14,  15,  16,  and  24  (supporting  documentation 
obtained) . 

On  June  2<y,    1992,  Ms.  Tavlin  submitted  an  invoice  for  $1,000  for 

the  training  workshop  completed  that  day.   On  that  same  day,  she 

received  a  note  (document  obtained)  from  an  assistant  to  the  SPO 

stating  that  a  PO  number  still  had  not  been  issued,  but  that  the 
SPO  would  try  to  expedite  her  paperwork  and  that  she  could  expect 

a  PO  number  soon.   On  July  14,  1992,  Ms.  Tavlin  met  with  the  SPO 
and  was  told  that  her  PO  was  in  the  Office  of  Acquisition 
Management  (0AM)  and  that  he  had  not  had  time  to  go  to  that 
office  to  get  it. 
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Based  on  this  inforaation,  Ms.  Tavlln  billed  EPA  for  the  sessions 
completed.   She  vas  told  by  the  Finance  Office  (HAOB)  that  they 
did  not  have  a  purchase  order;  therefore,  they  could  not  pay  the 
invoice.   Ms.  Tavlin  then  sent  notes  via  facsinile  machine  to 
OCEPA's  DAA,  the  SPO,  and  an  assistant  to  the  SPO,  asking  for 
their  assistance  in  obtaining  her  PO  number  so  she  could  get  paid 
for  the  services  she  provided  to  the  Agency. 

On  August  3,  1992,  Ms.  Tavlln  sent  a  note  to  the  DAA  along  with 
an  invoice  for  $6,500,  which  covered  the  cost  of  all  services 
provided.   She  asked  to  b«  advised  in  writing  concerning  the 
status  of  her  payment.   On  August  6,  1992,  after  no  response  from 
the  DAA,  Ms.  Tavlin  sent  a  terse  note  to  the  SPO  in  which  she 
stated  that  OCEPA's  business  was  being  conducted  outside 
appropriate  Government  guidelines.   She  also  stated  that  if  the 
situation  was  not  resolved  by  August  7,  1992,  she  would  take  her 
complaint  elsewhere. 

On  August  14,  1992,  Ms.  Tavlin  presented  the  above  facts  to  the 
Office  of  the  Inspector  General.   The  OIG  Special  Review  Unit 
staff  contacted  OAM's,  Specialized  Procxirement  Management  Section 
to  determine  the  whereabouts  of  the  Procurement  Request.   We  were 
told  that  they  had  never  received  a  PR  for  these  services.   We 
reviewed  procurement  records  in  the  Executive  Support  Office, 
since  all  OCEPA  procurements  must  receive  Document  Control 
Numbers  (DCNs)  from  that  office.   There  was  no  record  that  the  PR 
had  been  received  in  the  Executive  Support  Office. 

The  Senior  Procurement  Officer  offered  the  following  as  his 
explanation  for  the  missing  procurement  request  in  his  memorandum 
requesting  ratification  of  this  unauthorized  commitment: 

An  original  PR/PO  was  developed  and  somehow  between  the 
offering  of  the  training  and  an  attempt  to  determine 
exactly  how  much  the  contract  would  b«,  the  request  was 
never  actually  stibmitted  to  the  financial  clerk  for 
assignment  of  a  DCN  and  submission  to  the  Purchasing 
Office. 

The  SPO  adBitted  to  Special  Review  Unit  staff  on  September  9, 
that  he  >>tfr»m^  aware  of  the  unauthorized  commitment  after  the  one 
session  in  June  had  been  completed,  but  before  any  of  the  July 
training  had  been  conducted.   He  told  us  then,  and  restated  in 
the  ratification  request  memorandum  dated  September  15,  1992, 
"When  I  realized  the  training  had  been  taking  place  and  a 
purchase  order  had  not  been  assigned,  I  erred  in  not  canceling 
the  training  at  that  moment." 

A  replacement  procurement  request  for  six  and  a  half  days  of 
media  training  for  Senior  Executives  at  the  rate  of  $1,000  per 
day  (for  a  total  of  $6,500)  accompanied  the  ratification  request 
memorandum.   These  documents  were  initiated  by  the  SPO  and  sent 
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through  the  Associat*  Adalnistrator  of  OCEPA  to  the  Chief, 
Purchasing  and  Contracts  Management  Branch.   On  December  22, 
1992,  the  0AM  Branch  Chief  approved  the  ratification  request. 

B.   Alice  awinaer.   The  Office  of  Environmental  Education 
Division  in  OCEPA  is  responsible  for  producing  the  publication 
"Earth  Notes."   It  is  a  creative  exchange  for  and  by  educators, 
grades  K-6.   "Earth  Notes"  is  published  four  times  a  yeeu:  in 
February,  May,  August  and  November. 

The  Editor  of  "Earth  Notes"  decided  that  a  bibliography  of 
children's  books  related  to  environmental  concepts  and  concerns 
would  be  an  excellent  teaching  tool  to  include  in  the  first  issue 
of  the  new  publication.   She  discussed  this  project  with  the 
Special  Assistant  to  the  Associate  Administrator  in  charge  of 
procurements.   According  to  the  Editor  of  "Earth  Notes,"  the 
Special  Assistant  told  her  to  go  ahead  with  the  idea.   She  said 
he  agreed  to  initiate  and  process  the  procurement  request.   Thus, 
on  July  9,  1991,  the  Editor  prepared  the  statement  of  work  and 
contacted  Dr,  Alice  Swinger  about  starting  to  work  on  the 
bibliography,  as  well  as  an  article  to  appear  in  the  first  issue. 

Dr.  Swinger  delivered  both  projects  to  the  Editor  of  "Earth 
Notes"  on  July  29,  1991.   She  submitted  her  bill  for  $5,125  to 
the  Editor  on  September  16,  1991.   On  September  19,  and  again  on 
September  21,  1991,  the  Editor  contacted  the  Administrative 
Officer  for  OCEPA  and  was  told  to  hold  the  Invoice  (i.e.,  do  not 
forward  it  to  HAOB  for  payment)  because  a  purchase  order  number 
was  not  available. 

The  procurement  request,  signed  by  the  Special  Assistant  in 
charge  of  procurements  was  dated  August  1,  1991,  three  days  after 
Dr.  Swinger  delivered  both  products.   In  order  to  complete  the 
procurement  request  and  issue  a  pxirchase  order,  0AM  contacted  Dr. 
Swinger,   who  truthfully  stated  that  she  had  already  completed 
the  work.   Based  on  this  information,  on  September  30,  1991,  0AM 
sent  a  memorandum  to  OCEPA  stating  that  an  unauthorized 
commitment  had  occurred. 

The  Editor  stated  that  Dr.  Swinger  was  in  constant  contact  with 
her  Inquixlng^  about,  when  she  would  be  paid.   The  Editor  in  turn 
repeatedly  iqpproached  the  responsible  Special  Assistant  about 
this  swm^  aubject.   The  Special  Assistant  continued  to  assure  the 
Editor  thsffe'  progress  was  being  made.   However,  it  was  not  until 
February  1993,  that  the  Special  Assistant  completed  the  necessary 
paperwork  for  the  ratification  of  an  unauthorized  cosaltment. 
OAM  had  requested  this  information  in  October  1991. 
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In  the  aaaorandxui  to  0AM,  th«  Editor  was  identified  as  the  person 
who  had  obligated  the  governMent  and  did  not  have  the  authority 
to  do  so.   The  Special  Assistant  told  us  that  the  Editor  was  the 
only  govemaent  official  in  OCEPA  who  had  any  contact  with  Or. 
Swinger.   Purtheraore,  the  Special  Assistant  denied  ever  telling 
the  Editor  of  "Earth  Notes"  that  the  paperwork  was  in  order  and 
to  proceed  with  the  procureaent. 

C.   TgffT  ffTttf  ■-   The  Public  Liaison  Division,  within  the  Office 
of  Conaunications,  Education,  and  Public  Affairs,  is  responsible 
for  the  publication  of  a  newsletter  entitled  "Activity  Update." 
It  details  newsworthy  iteas  released  through  the  Press  Relations 
Division  on  a  weekly  basis.  The  division  aalntains  a  mailing 
list  of  approxiaately  2,700  clients  who  receive  the  newsletter. 
The  nailing  list  requires  updating  (additions,  deletions,  and 
corrections)  on  a  regular  basis. 


In  April  1991,  Troy  Systeas  was  selected  as  the  contractor  who 
would  prepare  the  caaera-ready  copy  of  the  "Activity  Update"  and 
maintain  the  mailing  list,  in  addition  to  other  tasks.   This 
initial  purchase  order  was  valued  at  $24,933.   (The  ceiling  for  a 
small  purchase  is  $25,000.)   During  August  1991,  two  additional 
Purchase  Orders  for  $10,000  each,  were  issued  to  Troy.   The  first 
required  that  Troy  continue  to  produce  the  caaera-ready  copy  for 
the  "Activity  Update";   the  second  required  that  Troy  continue  to 
maintain  the  mailing  list. 

In  December  1991,  Troy  Systeas  infomed  the  Project  Officer  that 
funds  under  the  two  $10,000  Purchase  Orders  were  nearly  depleted. 
The  Project  Officer  stated  that  the  Special  Assistant  in  charge 
of  procurements  was  informed  of  the  situation  and  gave  the  go- 
ahead  for  the  preparation  of  a  fourth  PR.   The  Project  Officer 
prepared  the  PR  in  the  amount  of  $24,975,  %rhich  the  Special 
Assistant  approved.   On  January  7,  1992,  it  was  sent  to  0AM  for 
processing.   However,  0AM  refused  to  approve  the  fourth 
procureaent  request. 

According  to  the  Director,  of  the  Public  Liaison  Division, 
individual  PC's  were  issued  because  the  Special  Assistant  in 
charge  of  procureaents  stated  that  funding  was  not  available  for 
a  long-term  alsslon  contract.   Part  13  off  the  FAR  states  that 
small  purcteatt  procedures  shall  not  be  used  in  the  acquisition  of 
supplies  mat   services  initially  estimated  to  exceed  the  $25,000 
limit.   Reqttlraaents  aggregating  more  than  the  small  purchase 
dollar  liaitetion  shall  not  be  broken  down  into  several  purchases 
that  are  less  than  the  liait  aerely  to  perait  the  use  of  saall 
purchase  procedures.  We  believe  that  in  aaking  saall  purchase 
procurement  requests  for  the  services  which  Troy  provided,  OCEPA, 
and  specifically  the  Special  Assistant  in  charge  of  procurements 
violated  FAR  Part  13.103.   Requirements  for  the  "Activity  Update" 
and  the  mailing  list  were  split  in  order  to  use  small  purchase 
procedures,  and  all  four  procurement  actions  with  Troy  Systems 
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were  submitted  with  the  knowledge,  assistance  and  advice  of  the 
Special  Assistant  in  charge  of  procurements. 

The  Project  Officer  stated  that  in  January  and  February  1992, 
work  was  sent  to  Troy  as  usual,  based  on  the  expectation  that  the 
fourth  purchase  order  would  be  issued.   However,  OAM  contacted 
the  Project  Officer  and  stated  that  a  PO  would  not  be  issued 
because  it  was  apparent  that  a  contract  for  these  services  was 
needed.   The  Project  Officer  stated  that  the  Special  Assistant 
was  informed  of  the  situation  and  indicated  that  the  matter  would 
be  investigated  and  handled.   During  the  interim,  Troy  informed 
the  Project  Officer  that  funds  were  no  longer  available  under  the 
two  August  1991  purchase  orders,  and  the  most  recent  invoice  was 
returned  by  the  Headquarters  Accounting  Operations  Branch. 
Again,  the  Project  Officer  stated  that  the  Special  Assistant  was 
contacted  and  informed  of  the  situation.   The  Project  Officer 
stated  that  it  was  the  practice  to  always  contact  the  Special 
Assistant  about  procurement  problems.   Once  contact  was  made,  it 
was  assumed  that  the  problems  would  be  handled  or  addressed. 

The  Special  Assistant  in  charge  of  procvirements  denied  telling 
the  Project  Officer  that  the  Troy  Systems  situation  would  be 
handled.   He  stated  that  once  it  was  learned  that  there  were  no 
longer  any  funds  left  under  the  two  August  1991  Purchase  Orders 
and  OAM  would  not  issue  the  fourth  PO,  Troy  was  contacted  and 
told  not  to  perform  any  more  work  on  behalf  of  OCEPA.   In  the 
February  27,  1992,  memorandum  to  Troy,  the  Special  Assistant 
stated  that  due  to  restrictions  on  contract  size,  the  extension 
OCEPA  had  requested  had  not  been  approved.  In  addition  to  telling 
the  contractor  to  cease  all  work  for  OCEPA,  the  Special  Assistant 
stated  in  the  February  1992  memorandum  that  the  final  invoice 
would  be  processed  expeditiously.   However,  it  was  not  until 
September  14,  1992,  that  a  memorandum  addressing  the  unauthorized 
commitment  was  sent  to  OAM. 

D.   RobersoB  Designs.   One  function  of  OCEPA 's  Editorial  Services 
Division  (ESD)  is  to  provide  graphics  and  design  services  support 
to  the  Agency.   In  mid-April  1992,  ESD  received  an  urgent  request 
from  the  Office  of  Policy,  Planning  and  Evaluation  (OPPE)  to 
provide  graphic  support  for  a  report  to  the  President  on  the 
impact  on  th«  Agency  of  the  90-day  moratorium  on  regulations.   In 
responding  to  OPPB's  request,  ESD  officials  entered  into  an 
unauthorised  comaltBent. 

The  Editorial  Services  Division  officials  stated  that  at  the  time 
the  unauthorized  commitment  occxirred,  a  request  to  establish  a 
Blanket  Purchase  Agreement  (BPA)  with  Roberson  Designs  had  been 
pending  with  the  Office  of  Acquisition  Management  for  several 
months.   Believing  that  the  work  could  be  charged  against  the 
BPA,  ESD  officials  contacted  Roberson  Designs  to  prepare  the 
graphic  charts  to  meet  the  deadline  required  for  the  report  to 
the  President. 
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According  to  the  Dlr«ctor,  ESD,  after  the  work  had  been  completed 
it  was  learned  that  0AM  had  not  issued  a  BPA  to  Roberson  Designs. 
Therefore,  the  Office  of  Policy,  Planning  and  Evaluation  had  to 
prepare  a  procureaent  request  and  obligate  funds  for  the  project. 
In  May  1992,  OPPB's  PR  was  forwarded  to  ESD  for  approval.   An 
Editorial  Services  Division  official  subsequently  approved  the  PR 
and  sent  it  to  OAM  for  processing.   Neither  OPPB  nor  ESD  made  any 
reference  to  the  fact  that  the  work  being  requested  had  been 
completed. 

After  OAM  received  the  purchase  request,  a  Purchasing  Agent 
discovered  froa  Roberson  Designs  that  the  work  being  requested 
had  already  been  coapleted.   Realizing  an  unauthorized  comtitment 
had  occurred,  OAM  contacted  OPPB  on  July  1,  1992,  requesting  the 
necessary  docuaentation  to  ratify  the  unauthorized  coaaitment. 
On  July  15,  1992,  OPPB  sent  a  aeaorandua  to  the  Director, 
Editorial  Services  Division,  stating  that  the  responsibility  for 
the  unauthorized  comaitment  belonged  to  ESD,  not  the  Office  of 
Policy,  Planning  and  Evaluation.   In  August  1992,  the  Director, 
Editorial  Services  Division  prepared  the  necessary  documentation 
to  ratify  the  unauthorized  coaaitaent. 

ESD  officials  conceded  that  they  had  intended  to  retroactively 
charge  the  graphic  support  services  for  the  report  to  the 
President  to  the  Roberson  BPA,  once  it  was  approved  by  OAM. 
There  are  no  provisions  for  retroactive  use  of  BPAs.   Had  this 
occurred,  OCEPA's  procureaent  actions  would  still  have  violated 
FAR  requireaents . 

Conelttsion 

In  an  eight-aonth  period,  it  was  necessary  for  OCBPA  to  request 
ratification  action  for  four  unauthorized  coaaitaents.   None  of 
the  requests  were  aade  tiaely,  or  as  a  result  of  OCBPA  officials 
discovering  that  an  error  had  been  aade.   In  the  case  of  Tavlin 
Training,  the  Senior  Procureaent  Officer  knew  in  July  1992  that 
Ms.  Tavlin  was  providing  services  without  a  purchase  order.  He 
did  not  order  her  to  stop,  and  his  request  to  ratify  this 
unauthorized  procureaent  was  not  aade  until  Ms.  Tavlin  had 
brought  tbm  situation  to  the  attention  of  senior  Agency  and  OIG 
officials.-' 

Instead  ot  m   proapt  request  for  ratification  for  the  Swinger  and 
Roberson  procuraaents,  OCBPA  initiated  procureaent  requests  for 
services  which  it  had  already  obtained.  Only  when  OAM  becaae 
aware  of  this  situation  and  refused  to  issue  purchase  orders  did 
OCBPA  finally  request  ratification  of  unauthorized  coaaitaents. 

Part  13  of  the  Federal  Acquisition  Regulation  states  that  all 
purchases  expected  to  exceed  $2500  are  subject  to  coapetition. 
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In  addition.  Part  6  specifies  when  and  under  what  conditions 
other  than  full  and  open  competition  can  occur.   The  Office  of 
Cominvinications,  Education,  and  Public  Affairs  did  not  obtain 
competition  (i.e.,  three  quotes),  nor  did  they  initially  submit 
sole  source  justification  for  the  services  provided  by  Tavlin  and 
Swinger. 

In  the  case  of  Troy  Systems,  OCEPA  chose  to  use  small  purchase 
procedures  to  support  the  "Activity  Update"  publication.   In 
doing  so,  OCEPA  ignored  FAR  Part  13.103  which  states  that 
"requirements  aggregating  more  than  the  small  purchase  dollar 
limitation  shall  not  be  broken  down  into  several  purchases  that 
are  less  than  the  limit  merely  to  permit  the  use  of  small 
purchase  procedures."  In  ignoring  Part  13,  OCEPA  also  violated 
FAR  Part  5.101,  which  requires  all  contract  actions  expected  to 
exceed  $25,000  to  be  synopsized  in  the  "Commerce  Business  Daily." 
Only  0AM 's  refusal  to  process  the  fourth  procvirement  request  for 
these  services  in  less  than  a  year  Icept  OCEPA  from  again 
violating  FAR  requirements. 
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OMAOTHORiaED  COMMITMBITa  PROCBaSTO  Afl  LBQITIMATB  PORCHABBS 
FOB  TM  MULTIMBDIA  SBRVICBS  DIViaiOM 

The  Off lea  of  Conmunlcations,  Education,  and  Public  Affairs' 
Multimedia  Services  Division  (MMSD)  Is  responsible  for  providing 
audiovisual  services  for  the  Agency.   MMSD  responsibilities 
encompass  videotaping,  producing,  writing  and  directing  videotape 
productions.   Dxirlng  fiscal  1992,  Multimedia  Services  procured 
vnrltlng,  directing  and  videotaping  services  for  two  productions 
for  which  the  vendors  performed  work  before  purchase  orders  were 
Issued.   In  contrast  to  the  four  procurements  discussed 
previously  where  OCEPA  was  required  to  initiate  ratification 
actions,  for  the  following  two  procurements  OCEPA  was  not  asked 
to  initiate  ratification  actions  because  0AM  did  not  detect  that 
services  were  received  prior  to  the  award  of  the  purchase  orders. 
The  Office  of  Communications,  Education,  and  Public  Affairs 
prepared  purchase  requests  for  the  two  videotape  productions  as 
if  the  vendors  had  not  performed  any  work  at  all.   According  to 
the  purchase  orders,  the  two  vendors,  SAGE  Productions  and  West 
End  Videos,  were  obtained  to  perform  post-production  services. 
However,  we  found  that  both  vendors  performed  preproduction  and 
production  services  as  well.   Details  on  both  procurements  are 
discussed  below. 

A.   8AGB  Productions 

For  more  than  twenty  years,  the  Agency  has  sponsored  the 
Presidential  Environmental  Youth  Awards  (PEYA) .   These  awards  are 
presented  to  students  submitting  the  best  environmentally-related 
projects.   Annually,  students  from  kindergarten  through  twelfth 
grades  are  selected  from  all  ten  EPA  regions  to  come  to 
Washington,  DC  to  participate  in  a  week-long  program  highlighted 
by  the  President  presenting  the  winning  students  with  their 
environmental  awards.   Starting  in  1988,  the  PEYA  Coordinator 
requested  that  the  Multimedia  Services  Division  film  the  White 
House  ceremonies.   Videotapes  were  subsequently  distributed  to 
the  winning  students,  their  sponsors  and  EPA  Regional 
Coordinators.   With  the  passage  of  the  Environmental  Education 
Act  of  1990,  senior  Agency  officials  decided  that  a  videotape 
promoting  the  PEYA  program  and  encouraging  students  to 
participate  trould  be  beneficial.   In  procxiring  this  promotional 
videotape,  OCEPA  made  questionable  decisions  and  violated  the 
Federal  Aoqvlsition  Regulation. 

In  late  Septeadser  1991,  after  hearing  that  projects  would  be 
available  in  the  future,  the  owner  of  SAGE  Productions  contacted 
a  non-career  Multimedia  Services  Division  (MMSD)  Creative 
Director  to  inquire  about  production  opportunities. 
Subsequently,  a  meeting  was  scheduled  for  October  2,  1991,  with 
MMSD  officials  and  the  owner  of  SAGE  Productions.   At  this 
meeting,  according  to  the  PEYA  Coordinator,  the  owner  of  SAGE  was 
introduced  as  the  director  of  the  PEYA  promotional  videotape 
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project.   The  PEYA  production  was  discussed,  and  the  owner  of 
SAGE  screened  sone  of  his  past  productions  for  Multimedia 
Services  Division  officials. 

As  early  as  October  17,  1991,  SAGE  Productions  had  been  in 
contact  with  various  Multimedia  Services  Division  officials 
requesting  additional  PEYA-related  information  and  inquiring 
about  EPA  contracting/purchase  order  procedures.   By  October  21, 
1991,  SAGE  Productions  submitted  the  first  draft  of  the  outline 
for  the  Presidential  Environmental  Youth  Awards  video  and  the 
script.   On  October  22,  1991,  SAGE  submitted  a  preliminary  budget 
of  $16,300  for  the  PEYA  videotap«.   The  owner  of  SAGE  continued 
to  communicate  with  various  officials  within  the  Multimedia 
Services  Division,  and  on  November  4,  1991,  video  production 
commenced.   SAGE,  utilizing  a  crew  composed  primarily  of  MMSD 
Federal  employees,  directed  and  videotaped  most  of  the  weeJc-long 
PEYA  activities. 

According  to  the  owner  of  SAGE,  at  some  point  during  the  PEYA- 
week  activities,  the  Acting  Director  of  MMSD,  a  non-career 
official,  instructed  the  owner  to  submit  his  bill  to  Delta 
Research  Corporation,  the  contractor  who  arranged  the  logistical 
aspects  for  the  PEYA-weelc  activities.  (In  effect,  SAGE 
Productions  was  to  b«  a  subcontractor  of  Delta  Research 
Corporation.)   Contrary  to  what  the  Acting  Director  of  MMSD 
communicated  to  the  owner  of  SAGE,  Delta  Research  Cor(>oration 
would  have  no  part  of  paying  SAGE  for  the  PEYA  videotape  as  one 
of  its  subcontractors. 

On  November  11,  1991,  the  owner  of  SAGE  Productions  wrote  to 
senior  MMSD  officials  to  iron  out  administrative  problems, 
primarily,  the  means  by  which  payment  would  occur.   In  this 
correspondence,  the  otmer  of  SAGE  requested  that  any  future 
business  be  conducted  only  after  the  purchase  order/contract  was 
issued,  in  order  to  avoid  any  further  confusion  regarding 
payment . 

Since  Delta  was  unwilling  to  take  SAGE  as  a  subcontractor,  it 
became  necessary  for  OCEPA  officials  to  process  a  small  purchase 
request  for  the  work.   Thus,  on  December  3,  1991,  approximately 
one  month  after  th«  PEYA  awards  week,  the  Acting  Director  of  MMSD 
prepared  »  Statement  of  Work  (SOW)  which  covered  post-production 
activities:  only,  and  identified  SAGE  Productions  as  the 
contractor  trfao  would  be  performing  the  work.   He  sent  this 
document  to  the  Acting  Deputy  Director  of  the  Environmental 
Education  Division  (EED) ,  a  career  official,  who  completed  a 
purchase  request  (PR)  on  December  11,  1991,  identifying  himself 
as  Project  Officer. 

The  PR  was  received  in  the  Specialized  Procurement  Management 
Section  (SPMS)  on  December  20,  1991.   Initially,  OCEPA  had  not 
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provided  two  additional  sources  of  procurement,  nor  had  the 
approving  official  signed  the  procurement  request. 

The  Special  Assistant  in  charge  of  procurements  rewrote  the  SOW 
that  was  ultimately  issued  by  0AM.   The  rewritten  statement  of 
wor)c  was  vague  and  did  not  accurately  reflect  OCEPA's  require- 
ments.  For  example,  there  was  no  indication  in  the  SOW  of  how 
long  the  video  was  expected  to  r\in,  whether  there  were 
requirements  for  background  music,  or  how  soon  it  was  needed  by 
OCEPA.   Without  this  type  of  information,  it  would  be  impossible 
for  legitimate  bidders  to  accurately  estimate  their  costs  to 
provide  post-production  services. 

The  Special  Assistant  in  charge  of  procurements  also  provided  the 
two  additional  sources  of  procurement  for  the  PR.   The  owner  of 
SAGE  Productions  told  us  he  received  a  telephone  call  from  the 
Special  Assistant  asking  him  to  provide  names  of  two  additional 
sources  for  post-production  services.   The  owner  said  he  gave  the 
Special  Assistant  the  names  of  Baronoff  and  Helix,  who  were 
friends  of  his  in  the  business. 

The  Special  Assistant  told  us  that  MMSD  officials  provided  the 
sources  that  were  forwarded  to  CAM,  and  he  denied  ever 
telephoning  the  owner  of  SAGE  to  request  that  information.   MMSD 
officials  stated  they  did  not  provide  the  names  of  any  other 
sources  to  the  Special  Assistant,  nor  had  they  ever  heard  of  the 
two  sources  provided  to  OAM. 

The  procurement  request  was  subsequently  approved  by  the  Special 
Assistant.   On  March  4,  1992,  OAM  issued  Requests  for  Quotation 
(RFQs)  to  the  three  sources  provided  by  OCEPA.   Quotes  were 
received  from  all  three  sources  during  early  March  1992.   The 
quotes  were  as  follows: 

a.  SAGE  Productions  -  $13,000 

b.  Baronoff  -  $15,000 

c.  Helix  Communications  -  $19,750 

The  purchase  order  was  issued  on  March  9,  1992,  to  SAGE 
Productions,  based  on  price  reasonableness  and  adequate 
competition^  The  terms  of  the  PO  required  that  SAGE  deliver  the 
videotap*  to  ths  Agency  on  March  20,  1992. 

SAGE  Productions  billed  the  Agency  for  the  full  $13,000  on  an 
invoice  recsived  in  March.   On  March  24,  1992,  the  Acting  Deputy 
Director  of  EKD  signed  the  invoice,  indicating  that:   (1)  the 
Agency  had  received  and  accepted  the  PEYA  videotape;  and  (2) 
payment  for  goods  and  services  provided  was  authorized.   Based  on 
the  Acting  Deputy  Director's  certification,  a  US  Treasury  check 
for  $13,000  was  issued  to  SAGE  Productions  on  April  15,  1992. 
However,  as  of  January  1993,  the  Agency  had  not  received  the  PEYA 
videotape . 
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We  contacted  knowledgeable  officials  from  other  government 
agencies  and  within  OCEPA  to  discuss  several  irregularities 
associated  with  the  SAGE  Production  procurenent.   Details  of  the 
irregularities  and  the  information  provided  are  discussed  below. 

1.   Pro  Bono  Work.   In  a  preliminary  budget  submitted  by  SAGE  in 
October  1991,  preproduction  costs  were  estimated  at  $7,500, 
production  costs  $2,800,  post-production  costs  $5,000,  and 
overhead  $1,000.   At  the  time  the  procurement  request  was 
initiated  in  December,  only  the  post-production  work  was  left  to 
be  done.   According  to  non-career  senior  Multimedia  Services 
Division  officials,  SAGE  Productions,  which  was  just  one  of  many 
writers/directors/production  companies  interviewed  about  various 
video  productions  for  the  Agency,  was  very  interested  in  the  PEYA 
project.   These  officials  further  stated  that  SAGE  offered  to 
provide  pro  bono  or  free  services  (preproduction  and  production) 
in  hopes  of  being  awarded  the  post  production  portion  of  the 
effort.   The  pro  bono  services  would  include  writing  the  script 
and  directing  the  MMSD  cameramen  among  other  duties. 

We  find  this  explanation  by  non-career  senior  Multimedia  Services 
Division  officials  to  be  illogical  and  unsupported  by  fact.   If 
the  budget  prepared  by  SAGE  Productions  was  reasonable,  it  would 
be  illogical  to  believe  that  SAGE  would  provide  at  no  charge 
$11,300  in  services  in  order  to  gain  $5,000  worth  of  billable 
work.   Discussions  with  knowledgeable  Multimedia  Services 
Division  and  OCEPA  officials  confirmed  that  the  post-production 
requirements,  if  sought  in  the  open  market  would  cost 
approximately  $5,000.   This  raises  another  point  of  logic:   If 
post-production  requirements  were  correctly  estimated  at  $5,000, 
why  did  the  Agency  pay  $13,000  for  these  services? 

Secondly,  we  know  from  the  memorandum  %n:itten  by  the  o%mer  of 
SAGE  in  November  1991,  and  from  an  interview  with  an  official  at 
Delta  (the  OCEPA  contractor  handling  logistical  support  for  PEYA) 
that  SAGE  intended  to  charge  the  Agency  for  preproduction  and 
production  services.   Only  when  Delta  refused  to  pay  SAGE  as  its 
subcontractor,  did  OCEPA  officials  have  to  devise  alternate 
methods  to  effect  payment. 

Finally,  th«  owner  of  SAGE  Productions  admitted  to  us  that  the 
$13,000  included  payment  for  some  of  the  preproduction  and 
product ios  vork  that  he  had  performed. 

We  were  unablft  to  locate  any  guidance  within  the  Federal 
Acquisition  Regulation  that  discussed  under  what  circumstances 
and  to  what  extent  pro  bono  or  free  services  are  accepted  and 
utilized  within  the  Federal  Government.   Therefore,  we  contacted 
the  FAR  Policy  Office,  within  the  General  Services  Administration 
to  obtain  an  interpretation  on  the  subject.   According  to  a 
Senior  Policy  Analyst,  pro  bono  services  are  not  addressed  in  the 
FAR.   The  opinion  of  the  Senior  Policy  Analyst  was  that  the 
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acceptance  of  pro  bono  services  could  be  closely  associated  with 
the  concept  of  buying-in  as  addressed  in  Part  3.501  of  the  FAR, 
wherein,  contractors  would  bid  low  initially,  in  hopes  of  getting 
more  business  in  the  future.   Buying-in  is  prohibited  by  the  FAR. 

We  believe  that  soae  pro  bono  services  could  have  been  provided 
by  SAGE  Productions.   SAGE'S  initial  estiaate  for  the  entire 
project  was  $16,300.   The  Agency  paid  $13,000,  a  reduction  of 
$3,300.   However,  we  also  believe  that  the  purchase  order  did  not 
accurately  reflect  the  Agency's  procxireaent  requirements.   Based 
on  the  initial  SAGE  estimate  and  OCEPA  officials'  assertions  that 
post-production  services  for  the  Presidential  Environmental  Youth 
Awards  would  cost  only  $5,000  in  the  open  market,  it  is  apparent 
that  the  Agency  procured  and  paid  for  more  than  what  was 
contained  in  the  Statement  of  Work. 

2.  stateaeat  ot  Work.  We  contacted  the  Federal  Audiovisual 
Contract  Management  Office  (FACMO)  to  obtain  an  opinion  about  the 
SOW  issued  with  the  RFQ.   The  Chief  of  the  Office,  agreed  with 
our  opinion  that  the  SOW  did  not  precisely  communicate  what  the 
Agency  wanted  to  procure.   FACMO  agreed  with  our  assessment  that 
length  and  requirements  for  music  selection  were  not  adequately 
described  in  the  statement  of  work  issued  with  the  RFQ.   Because 
of  these  discrepancies,  the  Chief  of  FACMO  was  concerned  as  to 
how  any  contractor  could  respond  to  the  Request  for  Quotation. 
Furthermore,  the  Chief  stated  that  if  the  Federal  Audiovisual 
Contract  Management  Office  had  been  asked  to  participate  in  the 
PEYA  procurement,  a  better,  more  defined  SOW  would  have  been 
required  from  the  Agency. 

Officials  within  OCEPA  also  agreed  that  the  statement  of  work  was 
too  vague  for  any  contractor  to  make  a  responsive  quote.   Also 
OCEPA  officials  pointed  out  that  many  times  in  videotape 
productions,  the  statement  of  work  consists  of  the  script  or  the 
outline  that  details  exactly  what  the  Agency  expects  from  the 
contractor.   Indeed,  the  script.  In  essence  is  the  SOW,  which 
would  include  the  tlalng,  scenes,  music  selections,  etc.,  in  the 
production. 

We  believe  that  the  statement  of  work  Issued  with  the  RFQ  was 
extremely  vague  and  did  not  clearly  communicate  the  work  effort 
that  SAGS  productions  indicated  it  would  perform.   As  such,  we 
question  hov  the  two  additional  sources'  quotes  could  be 
considered  responsive. 

3.  Co^petltlea.   The  manner  in  which  the  purchase  order  was 
awarded  to  SAGE  Production  does  not  conform  with  the  requirements 
for  full  and  open  competition  detailed  in  Part  6  of  the  Federal 
Acquisition  Regulation,  nor  does  it  conform  with  the  simplified 
purchase  procedures  detailed  in  Part  13  of  the  FAR.   Based  on  the 
chronology  of  events  detailed  on  pages  10  and  11,  we  believe 
OCEPA  chose  SAGE  for  the  PEYA  project  long  before  the  purchase 
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order  was  issued  In  March  1992.   We  base  this  conclusion  on  the 
fact  that  SAGE  Productions  was  the  only  vendor  that  was  given  the 
opportunity  to  work  closely  with  Multimedia  Services  Division 
officials  prior  to  and  during  the  Presidential  Environmental 
Youth  Awards  week  activities  in  November  1991.   Furthermore,  SAGE 
Production  believed  that  the  videotape  production  had  been 
awarded  to  them,  because  a  possible  payment  method  as  a 
subcontractor  to  Delta  was  discussed  during  the  week-long  PEYA 
activities. 

According  to  a  GSA  Senior  Policy  Analyst,  the  FAR  does  not 
address  the  concept  of  preselection.   However,  the  Senior  Policy 
Analyst  agreed  that  it  appears  that  OCEPA's  Multimedia  Services 
Division  directed  the  award  of  the  PEYA  videotape  production. 

OCEPA  officials  manipulated  FAR  procurement  procedures  to  give 
the  impression  that  the  purchase  order  was  awarded  based  on 
competition,  when  in  fact,  it  was  not.   We  believe  OCEPA 
officials  took  this  action  either  because  they  could  not  justify 
a  sole  source  procurement  with  SAGE,  or  they  did  not  want  to  have 
to  request  ratification  for  an  unauthorized  commitment.   OCEPA's 
actions  allowed  a  sole  source  procurement  to  occxir  without 
fulfilling  the  requirements  for  other  than  full  and  open 
competition  as  outlined  in  Par^  6  of  the  FAR. 

4.   Payment.   Unless  other  payment  arrangements  are  specified  in 
a  contract,  contractors  are  paid  upon  delivery  and  acceptance  by 
an  authorized  representative  of  the  government  of  the  goods  or 
services  being  procured,  and  upon  receipt  of  a  proper  invoice 
from  the  contractor.   The  Prompt  Payment  Act  requires  payment  to 
occur  thirty  days  after  the  later  of  the  two  events.   In  the  case 
of  the  PEYA  videotape,  SAGE  Productions  was  paid  based  only  on 
receipt  of  a  proper  invoice.   As  of  January  1993,  SAGE 
Productions  had  yet  to  deliver,  nor  had  the  government  accepted, 
the  PEYA  videotape. 

On  March  24,  1992,  the  Acting  Deputy  Director  of  OCEPA's 
Environmental  Education  Division  approved  SAGE'S  $13,000  invoice 
for  post-production  services.   His  signature  on  the  invoice 
indicated  that  th*  videotape  had  been  received,  and  that  the 
Headquarteor*  Accounting  Operations  Branch  was  authorized  to  make 
payment  tor  8ACS  Productions. 

The  Acting  Deputy  Director  told  us  that  either  the  Acting 
Director  of  the  Multimedia  Services  Division  or  the  video's 
Executive  Producer  (both  non-career  OCEPA  employees)  presented 
the  invoice  to  him.   (He  could  not  remember  which  of  the  two  it 
was.)   He  said  to  the  individual,  ■*The  videotape  has  finally  been 
received?"  When  the  individual  concurred,  he  signed  the  invoice, 
authorizing  payment.   When  we  went  over  this  event  again  with  the 
Acting  Deputy  Director,  he  said  that  it  was  a  male  employee  in 
MMSD  (he  could  not  recall  which  one)  who  had  presented  the 
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invoice,  and  that  enployee  mad*  the  coiBB«nt  that  the  videotape 
had  been  received.   We  interviewed  all  of  the  male  employees 
within  MMSD  and  asked  if  they  had  delivered  the  SAGE  Productions 
invoice  to  the  Acting  Deputy  Director  and  indicated  that  the 
videotape  production  had  been  received.   None  of  the  male 
employees  recalled  taking  the  invoice  to  the  Acting  Deputy 
Director.   All  of  them  said  that  to  their  )cnovledge  the  videotape 
had  not  been  received. 

We  discussed  invoice  processing  procedures  with  officials  in  the 
Headquarters  Accounting  Operations  Branch.   These  officials 
stated  that  normal  processing  procedure  would  be  to  forward  the 
invoice  for  certification  to  the  official  listed  on  the  purchase 
order  who  requested  the  services.  This  nam*  can  be  found  in  box 
/6  of  the  PO.   For  the  SAGE  procurement,  the  Acting  Deputy 
Director's  name  is  listed  in  box  /6  of  the  purchase  order.   His 
name  is  the  only  one  from  OCEFA  on  the  PO. 

5.  TeraiBation  for  Default.   Part  49.4  of  the  FAR  states  that  the 
Government  may  exercise  its  contractual  right  to  completely  or 
partially  terminate  a  contract  because  of  the  contractor's  actual 
or  anticipated  failure  to  perform  its  contractual  obligations. 
In  addition,  the  Government  has  the  right,  subject  to  the  notice 
requirements,  to  terminate  the  contract  completely  or  partially 
for  default  if  the  contractor  fails  to  make  delivery  of  the 
supplies  or  perform  the  services  within  the  time  specified  in  the 
contract.   Under  a  termination  for  default,  the  Government  is  not 
liable  for  the  contractor's  cost  on  undelivered  work,  and  is 
entitled  to  the  repayment  of  advance  and  progress  payments,  if 
any,  applicable  to  that  work. 

The  purchase  order  issued  to  SAGE  Productions  on  March  9,  1992, 
established  a  delivery  date  of  March  30,  1992.   More  than  nine 
months  later,  OCEPA  still  had  not  received  the  videotape,  nor  had 
OCEPA  or  SAGE  Productions  established  an  alternative  delivery 
date . 

The  Deputy  Associate  Administrator  at  the  Office  of  Federal 
Procurement  Policy,  Policy  Office  recommended  that  the  Agency 
terminate  the  purchase  order  for  default.   The  contractor  did  not 
supply  thtt  videotape  within  a  reasonable  time  after  the 
established  delivery  date,  nor  did  it  contact  OCEPA  officials 
with  a  reaaenable  explanation  or  to  establish  a  new  delivery 
date.   In  addition,  the  OFPP  official  stated  that  if  it  is 
determined  that  the  promotional  videotape  is  still  needed,  the 
FAR  allows  the  Agency  to  recover  not  only  the  original  costs  of 
procurement  from  the  contractor,  but  also  any  additional  costs  of 
reprocur ement . 
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B.   Wat  Bad  Vldao  ProduetioM 

The  Offic*  of  Coamtinicatlons,  Education,  and  Public  Affairs  was 
responsible  for  the  production  of  a  videotape  that  was  shown 
during  the  1991  Adainistrator ' s  Awards  ceremony  held  on 
January  8,  1992.   The  purchase  request  was  issued  on  December  10, 
1991.   0AM  requested  and  received  the  following  bids  from  the 
three  sources  which  OCEPA  had  recommended: 

West  End  Video  Productions      $5,000 
DGI  Productions  $8,000 

SAGE  Productions  $10,000 

Based  on  adequate  competition  the  purchase  order  was  made  to  West 
End  Video  on  December  19,  1991.   However,  when  we  reviewed  this 
procurement,  we  found  that  the  vendor  was  preselected,  pro  bono 
services  had  been  performed,  and  the  statement  of  work  was  vague 
and  did  not  accurately  reflect  all  of  the  Agency's  requirements. 
Details  are  provided  below. 

1.  Pro  Bono  Work.   The  Executive  Producer  of  the  videotape  for 
the  Administrator's  Awards  ceremony  (an  OCEPA  career  employee) 
stated  that  West  End  Video  Productions  was  hired  to  shoot  some 
footage  and  perform  post-production  editing  services.   When  it 
was  pointed  out  that  the  purchase  order  only  indicated  that  post- 
production  services  were  needed,  the  Executive  Producer  stated 
that  West  End  did  not  charge  the  Agency  for  any  videotaping.   It 
provided  these  services  pro  bono.  The  vendor  was  asked  to  do 
minimal  shooting,  only  when  MMSD  camereunen  were  not  available. 
According  to  the  Executive  Producer,  most  of  footage  provided  to 
West  End  for  post-production  work  was  shot  by  Agency  czuaeramen. 
The  Agency  did  not  compensate  West  End  for  the  additional 
services. 

West  End  Video  Productions  also  provided  pro  bono  technical 
directing  services.   The  vendor  accompanied  the  Executive 
Producer  and  directed  Multimedia  Services  Division  cameramen 
(career  employees)  shooting  interviews  with  various  senior  Agency 
officials.   The  footage  of  the  interviews  was  ultimately  provided 
to  West  End  for  editing  (post-production) .   Again,  these 
technical  directing  services  were  not  a  part  of  the  original 
purchase  ordmr,  and  thus  would  be  considered  pro  bono  services. 

2.  Stateaaa^  of  work.   The  Executive  Producer  and  the  Acting 
Director,  NMSO  both  said  that  the  idea  to  do  a  videotape 
production  for  the  Administrator's  Awards  ceremony  was  conceived 
at  the  last  minute.   According  to  the  Executive  Producer  of  the 
videotape,  the  statement  of  work  was  written  before  the 
writer/producer  and  Multimedia  Services  Division  decided  on  the 
concept  or  the  message  of  the  videotape  production.   As  a  result, 
the  SOW  did  not  clearly  state  the  Agency's  requirements. 
Government-furnished-equipment  was  provided,  but  not  listed  in 
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the  SOW.   Furthermore,  MMSD  also  required  oversight  for  technical 
filming,  which  also  was  not  specified  in  the  statement  of  work. 

The  concept  to  use  "windows"  (the  viewer  is  seeing  things  as 
though  he  or  she  were  looking  out  a  window)  was  suggested  by  the 
Acting  Director,  MMSD,  after  the  statement  of  work  was  prepared. 
The  Executive  Producer  was  charged  with  locating  a  chromatography 
facility  that  could  be  used  to  mzUce  the  "windows."   The  Executive 
Producer  contacted  the  Director  of  the  U.S.  Amy  Visual 
Information  Center,  Television  Division,  at  the  Pentagon  and 
arrangements  were  made  to  use  their  facility.   The  Director  of 
the  Center  verified  to  us  that  the  employees  of  the  chromato- 
graphy facility  operated  all  the  necessary  equipment,  and  these 
services  were  provided  free  of  charge. 

In  addition  to  not  mentioning  that  Govemaent-fumished- 
equipment  would  be  provided,  the  statement  of  work  did  not 
include  the  need  for  a  Director  and  a  Technical  Advisor. 
According  to  Multimedia  officials.  West  End  Video  Productions 
personnel  were  present  at  many  of  the  interviews  used  in  the 
video  production.   They  provided  both  direction  and  technical 
advice.   However,  this  requirement  was  not  sp«cified  in  the  SOW. 

Because  the  statement  of  work  was  vague,  and  because  it  did  not 
contain  all  of  the  Government's  requirements,  we  believe  that 
bidders  other  than  West  End  were  at  a  competitive  disadvantage. 
As  with  the  SAGE  procurement,  only  one  vendor  was  given  the 
opportunity  to  participate  in  the  video's  preproduction  and 
production.   That  same  vendor  was  in  comaunication  with  MMSD 
officials  about  their  post-production  requirements  and, 
therefore,  was  in  a  much  better  position  to  interpret  the  vague 
SOW  than  other  potential  contractors.   We  also  believe  that  the 
continuing  communication  and  active  participation  with  only  one 
vendor  indicates  that  MMSD  officials  preselected  West  End,  as 
they  did  SAGE,  to  complete  their  video  requirements. 

conclusion 

The  Office  of  Communications,  Education  and  Public  Affairs 
obtained  the  services  of  SAGE  Productions  and  West  End  Videos  and 
ultimately  violated  FAR  requirements  in  the  process.   In  both 
instances,  pro  bono  work  was  accepted  emd  poor  statements  of  work 
were  isauad.  In  addition,  OCEPA  chose  to  process  the 
procuresents  as  nev  requirements  even  though  both  vendors  had 
performed  work  prior  to  the  issuance  of  purchase  orders.   In 
doing  so,  OCEPA  violated  FAR  requirements  for  ratification  of 
unauthorized  conitsents.   Lastly,  OCEPA  made  mockery  of  the 
competitive  procurement  system  when  it  asked  SAGE  Productions  to 
supply  two  additional  sources  to  meet  FAR  Requirements  for 
competition. 
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0UT8IDB  COMTRACTS  USED  TO  QBTXIM  COMTRACTORfl  OT   CHOICB 

OCEPA  has  not  been  aggressive  or  effective  in  pursuing 
appropriate  contractual  arrangements  to  meet  goals  and 
requirements  for  the  new  Environmental  Education  Division  (EED) . 
Congress  has  authorized  funding  through  1996  to  carry  out  certain 
responsibilities  assigned  to  EED.   OCEPA  initially  chose  to  use 
existing  contracts  from  another  office  and  Agency  to  obtain 
services  (via  a  delivery  or  tasJc  order)  needed  for  the  new 
division.   When  those  contracts  expired,  OCEPA  sought  to  retain 
the  services  of  the  sane  contractor  by  "riding"  another  existing 
government  contract  with  the  vendor-of -choice,  rather  than 
competing  the  requirements  in  the  open  market.   In  so  doing, 
OCEPA  circumvented  the  Federal  Acquisition  Regulation  (FAR)  and 
the  Competition  in  Contracting  Act  requirements  for  full  and  open 
competition. 

A.   Versar 

The  EED  has  been  charged  by  the  National  Environmental  Education 
Act  (the  Act)  with  the  creation  and  development  of  an 
environmental  education  clearinghouse.   The  clearinghouse 
envisioned  is  a  computerized  bibliography  and  library  of 
educational  materials  on  cassette  diskettes  to  be  disseminated  to 
elementary  and  secondary  schools,  and  other  interested  groups, 
including  senior  citizens.   The  bibliography  will  also  be  used  by 
teachers  in  the  development  and  delivery  of  environmental 
education  training  programs  and  studies.   The  Act  emphasizes  that 
this  type  of  data  should  have  electronic  and  hard  copy 
accessibility. 

The  EED  spent  a  total  of  $117,942  for  Versar  to  develop  the 
clearinghouse  through  two  obligations  under  an  existing  contract 
in  EPA's  Office  of  Solid  Waste  (OSW) .   EED  spent  $48,942  for 
development  of  a  "concept  model."  This  model  was  demonstrated  at 
a  conference  in  November  1991.   According  to  EPA  officials,  the 
development  of  the  prototype  followed  at  a  cost  of  $69,000. 

The  OSW  contract  with  Versar  was  for  the  "Evaluation  of  Treatment 
Technologies  for  th*  Inorganic  and  Metal  Products  Industry  and 
Waste  Miniaization.*  According  to  the  contract's  project 
officer.  Task  6  under  the  contract  was  used  as  that  portion  of 
the  contract**  scope  supporting  the  development  of  the 
clearlngbeuss.  According  to  Task  6,  "The  purpose  of  this  task  is 
to  provids  support  in  the  development  of  programs  to  transfer 
technical  information  to  those  who  must  implement  the  RCRA 
regulation  and  to  industry."   We  believe  that  allowing  the 
clearinghouse  to  be  produced  under  Task  6  exceeded  the  scope  of 
work  of  the  OSW  contract,  because  the  development  of  an 
environmental  bibliography  is  much  broader  than  the  scope  of  the 
contract.   Moreover,  this  contract  expired  June  30,  1992,  before 
the  clearinghouse  was  completed. 
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OCEPA  began  using  Versar  over  a  year  ago,  and  has  yet  to  take 
steps  to  obtain  its  own  contract  for  the  clearinghouse  which, 
according  to  the  technical  staff  involved,  could  be  completed  by 
other  contractors.   Instead  of  competing  the  requirements  for  the 
clearinghouse,  OCEPA  tried  to  obtain  the  services  of  Versar  by 
"riding"  another  EPA  contract  in  the  Office  of  Research  and 
Development  (ORO) .   ORO  officials,  along  with  the  Contracting 
Officer  in  Research  Triangle  Park  (RTP) ,  denied  OCEPA  the  use  of 
its  contract  because  in  their  view  it  did  not  fall  within  the 
contract's  scope.   According  to  an  ORD  official,  the  ORD  contract 
is  part  of  their  environaental  monitoring  program  related  to  the 
study  of  environmental  eco-systemm.   OCEPA  tried  to  persuade  ORO 
to  reconsider,  but  ORD  restated  its  earlier  position. 

The  technology  being  used  for  the  clearinghouse  is  developed  and 
accessible  to  others  in  the  industry.   A  prototype  exists  but 
still  needs  significant  expansion  of  the  materials,  production, 
and  dissemination.   The  clearinghouse  has  been  awaiting  further 
work  and  development  for  more  than  six  months,  and  yet  OCEPA 
officials  have  not  begun  to  develop  a  Statement  of  Work  to 
initiate  contract  action.   This  means  that  OEZ  will  have  to  delay 
the  completion  of  the  clearinghouse  for  the  time  it  takes  to 
establish  a  contract  (approximately  one  year) ,  or  attempt  to 
"ride"  yet  another  office's  contract. 

B.   Delta  Research  Corpcration 

OCEPA  used  an  Interagency  Agreement  (lAG)  between  EPA's  Office  of 
Cooperative  Environmental  Management  (OCEM)  and  the  Air  Force  so 
that  Delta  Research  Corporation  could  provide  logistical  support 
for  the  PEYA-week  activities  and  ten  other,  smaller  meetings. 
Six  of  the  meetings  ended  on  the  same  day  they  began,  and  four 
ended  the  next  day. 

OCEM  entered  into  the  Interagency  Agreement  with  the  Air  Force  in 
1989,  in  order  to  tap  into  the  contract  the  Air  Force  had  with 
Delta  Research  Corporation.   The  purpose  of  the^ir  Force's 
contract  with  Delta  was  to  provide  technical  support  for  analysis 
of  facility  acquisition,  operation,  emd  support  costs.   OCEM's 
initial  Interagency  Agreement  with  the  Air  Force  was  for 
$123,500.   By  1992,  the  lAG  had  increased  to  $3,138,500. 

OCEPA  borrow«d  approximately  $70,000  in  funds  committed  to  the 
lAG  for  EPA's  Headquarters  Project  to  pay  for  its  support 
activities.   OCSPA  officials  stated  that  these  meetings  were 
necessary  to  fulfill  their  responsibilities  In  implementing  the 
Environmental  Education  Act  of  1990.   Although  the  Act  authorized 
certain  expenditures,  funds  were  not  appropriated  until  the  next 
fiscal  year.   According  to  OCEPA  officials,  they  began  using 
OCEM's  Interagency  Agreement  to  obtain  the  services  of  Delta 
because  initially  they  did  not  have  the  appropriated  funds,  nor 
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did  they  have  th«  tine  to  go  through  th«  lengthy  competitive 
process  which  would  have  been  necessary  to  obtain  these  services 
for  themselves. 

When  the  Air  Force's  contract  hit  its  monetary  limit,  OCEM 
entered  into  a  new  Interagency  Agreement  with  the  Tennessee 
Valley  Authority  (TVA)  for  the  express  purpose  of  continuing  to 
be  able  to  obtain  the  services  of  Delta.   OCEPA  in  turn,  made 
arrangements  to  ride  this  contract  also  for  contract  and  meeting 
support.   The  Office  of  Communications,  Education,  and  Public 
Affairs  has  yet  to  initiate  competitive  procvirement  for  the 
services  which  Delta  has  been  providing. 

We  believe  that  OCEM  and  OCEPA  should  not  have  been  allowed  to 
"ride"  the  Air  Force  contract  to  provide  facilities  space 
modeling  and  other  technical  engineering  functions  in  order  to 
obtain  general  conference,  training  and  meeting  planning  and 
support  services.   EPA  has  many  existing  support  contracts  which 
encompass  this  same  function.   In  addition,  we  were  told  by  the 
Chief  of  the  Purchasing  and  Contracts  Mzmagement  Branch  that  in 
fiscal  1992,  her  branch  processed  more  than  500  procurement 
requests  for  this  service.   The  only  reason  to  enter  into  an  lAG 
for  this  same  service  is  to  avoid  competition  «md  obtain  the 
services  of  the  contractor-of -choice.   In  so  doing,  OCEPA  has 
violated  FAR  and  CICA  requirements  for  full  emd  open  competition. 
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ly:^^   Mifl    MCyF   XDBOOATgLT   PIAMMTO 
TQB    BgpgPITLBD    gyPITfl    AMD    PROJgCTBD    MEKPS 

Most  of  th«  procurement  irregularities  that  we  discussed  could 
have  been  avoided  if  OCEPA  had  perforaed  adequate  planning.   The 
Presidential  Environmental  Youth  Awards  ceremonies  are  held  each 
November.   Contractor-provided  logistical  support  has  been 
provided  since  1991.   In  fact,  Delta  Research  Corporation  has 
provided  approximately  $55,000  in  logistical  support  services  for 
fiscal  1991  and  1992  PBYA  activities.   The  aggregate  dollar  value 
of  these  services  indicates  that  a  competitive  procurement  action 
with  renewable  option  years  would  best  meet  both  OCEPA  and  FAR 
requirements . 

The  Office  of  Comwinications,  Education,  and  Public  Affairs,  has 
provided  videotapes  of  the  President  presenting  the  Environmental 
Youth  Awards  to  the  student  participants  since  1988.   This 
service  can  also  be  anticipated  well  in  advance  of  the  scheduled 
event.   Senior  Agency  officials  had  a  year  between  PEYA 
ceremonies  to  develop  the  contract  requirements  for  a  PEYA 
promotional  videotape.   However,  the  concept  was  not  suggested 
until  September  1991,  two  months  before  the  next  PEYA  ceremonies. 
If  OCEPA  had  adequately  planned  its  videotape  requirements,  many 
of  the  procxirement  irregularities  relating  to  this  event  could 
have  been  avoided. 

The  Administrator's  Awards  Ceremony  is  -Iso  an  annual  event. 
However,  the  decision  to  show  a  videotape  at  the  1991  ceremony 
and  obtain  post-production  services  in  the  open  market  (from  West 
End  Video  Productions)  was  another  last  minute  idea,  according  to 
OCEPA  officials.   The  taping  of  the  1992  ceremony  was  not  planned 
any  better.   In  fact,  the  Acting  Director,  Hultimedia  Services 
Division  did  not  receive  the  script  or  concept  for  the  videotape 
production  for  the  1992  Administrator's  Awards  Ceremony  until 
November  1992.   (The  1992  ceremony  was  held  in  December  1992,  and 
due  to  the  short  time  frame,  all  work  was  performed  in-house  by 
MMSD.) 

Still  another  example  of  OCEPA' s  failure  to  adequately  plan  for 
requirements  is  demonstrated  by  the  manner  in  which  Troy  Systems 
provided  support  for  the  "Activity  Update."   Although  the  Public 
Liaison  Division  correctly  requested  a  contract,  according  to  the 
Director,  ths  Special  Assistant  in  charge  of  procxirements  stated 
that  fundin9  was  not  available  for  a  contract  and  suggested  the 
use  of  several  purchase  orders.   These  purchase  orders  exceeded 
the  aggregate  limits  of  a  small  purchase.   OCEPA 's  lack  of 
planning  once  again  resulted  in  violating  requirements  of  the 
Federal  Acquisition  Regulation. 

We  believe  acquisition  planning  would  have  allowed  OCEPA  to 
procure  all  needed  production  services  for  the  PEYA  and 
Administrator's  Awards  Ceremony  according  to  the  Federal 
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Acquisition  Regulation.   Acquisition  planning  would  also  have 
identified  a  recurring  need  for  services  which  have  been  provided 
by  Troy  Systeaa,  Versar  and  Delta  Research  Corporation.   Failure 
to  adequately  plan  for  these  services  has  resulted  in  sole  source 
procurements  without  proper  justification,  and  attempting  to  meet 
requirements  through  simplified  (small  purchase)  procurement 
procedures  when  the  aggregate  amount  of  these  requirements  exceed 
small  purchase  limits.   Lastly,  OCEPA's  policy  of  using  other 
offices'  existing  contracts  to  obtain  contractors  of  choice  has 
exceeded  the  scope  of  work  of  those  contracts. 

On  November  30,  1992,  the  Acting  Associate  Administrator  for 
Communications,  Education,  and  Public  Affairs  issued  a  memorandum 
to  all  OCEPA  Division  and  Deputy  Division  Directors  requesting 
submittal  of  all  knotm  annual  projects  and  events  requiring  0AM 
support.   We  believe  that  this  request  is  a  good  first  step  in 
developing  acquisition  planning.   By  using  the  information 
provided,  OCEPA  senior  management  will  be  able  to  identify  and 
consolidate  like  services  (such  as  logistical  support) ,  assess 
total  office  needs,  and  determine  the  most  appropriate 
procurement  mechanism  which  conforms  to  Federal  Acquisition 
Regulation  requirements. 
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QCBPX  MXMAGKRa  FOCPSTO  OM  "WHO"  RATHBl  THXM  "WHAT"  WAfl  aBODIRBD 

The  majority  of  th«  procurement  irregularities  which  we  have 
discussed  violated  FAR  and  CICA  requirements  governing 
competition.   In  all  of  these  procurements,  OCEPA  officials 
selected  who  they  wanted  to  do  the  work,  and  then  executed  the 
appropriate  paperwork  to  maJce  it  happen. 

The  "Competition  Advocacy  Program"  pamphlet  of  June  1992  states: 

Overall,  EPA  obligated  96  percent  of  its  contract 

dollars  on  a  competitive  basis  during  fiscal 

1991.  .  .  .   EPA  obligated  98  percent  of  its  contract 

dollars  for  contracts  in  excess  of  $25,000  through  full  and 

open  competition.   Of  the  small  purchase  dollars,  77  percent 

were  obligated  competitively. 

Actions  taken  to  obtain  the  services  of  SAGE,  West  End,  Versar 
and  Delta  would  be  included  in  Competition  Advocacy  Program 
statistics.   Yet  we  know  at  EPA  these  vendors  were  not  obtained 
competitively.   OCEPA 's  actions  tried  to  give  the  appearance  of 
full  and  open  competition,  when  there  really  was  none. 

As  previously  discussed,  SAGE  Productions  and  West  End  Video 
Productions  were  heavily  involved  in  preproductlon  and  production 
services  for  the  PEYA  and  Administrator's  Awards  videotapes, 
respectively.   Some  of  this  involvement  may  have  been  provided 
pro  bono,  and  some  may  have  been  paid  for  inappropriately  under 
the  post-production  purchase  orders.   Because  of  the  early  and 
continuing  Involvement  of  both  West  End  and  SAGE,  we  believe  that 
OCEPA  officials  went  to  considerable  lengths  to  ensure  that  these 
vendors  ultimately  were  awarded  the  "competitive"  contracts. 

OCEPA  officials  asked  the  owner  of  Sage  Productions  to  provide 
the  names  of  two  sources  to  compete  with  his  quote.   When  we 
discussed  this  point  with  the  Acting  Director,  Multimedia 
Services  Division,  he  said  he  did  not  understand  why  it  was  wrong 
to  request  a  preferred  contractor  to  provide  additional  sources. 
He  further  stated  It  was  easier  and  more  efficient  (i.e.,  less 
time  consuaing)  to  obtain  sources  and  quotes  from  contractors  in 
the  Industry. 

The  stataamnts  of  work  for  both  the  SAGE  and  West  End 
procurements  were  vague.   It  would  have  been  almost  impossible 
for  legitimate  bidders  to  provide  a  competitive  bid  based  only  on 
information  in  the  SOWs.   Only  those  vendors  who  had  early 
involvement  in  the  development  of  the  video  concept  could  have 
known  what  OCEPA  officials  wanted. 

The  Office  of  Communications,  Education,  and  Public  Affairs 
undermined  the  competitive  process  by  attaching  to  or  "riding" 
existing  contracts  to  obtain  the  services  of  its  contractors  of 
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choice.   During  fiscal  1992  total  procurement  actions  with  both 
Delta  and  Versar  exceeded  the  $25,000  limitation  for  synopsizing 
in  the  Commerce  Business  Daily  as  stipulated  in  the  FAR.   Rather 
than  adveirtising  its  o%m  reguirements,  OCEPA  chose  to  obtain  the 
services  of  Versar  and  Delta  through  other  agency  sources  of 
contracts.   While  this  may  have  been  necessary  in  the  start-up 
year  for  the  Environmental  Education  Division,  it  would  not  have 
been  necessary  once  the  initial  contracts  reached  their  ceiling 
or  expired  if  BED  had  begun  its  o%m  contract  actions.   However, 
riding  other  contracts  would  always  ensure  that  the  contractor  of 
choice  was  used.   OCEPA  avoided  all  the  work  and  time  involved 
with  advertising,  awarding  and  administering  competitive 
contracts.   While  the  contracts  that  OCEPA  tapped  into  were 
awarded  competitively,  we  believe  that  OCEPA' s  requirements  were 
clearly  beyond  the  scope  of  work  of  the  existing  contracts. 

The  acquisition  process  was  further  undermined  by  OCEPA  in  the 
Tavlin,  Swinger  and  Roberson  procxirements .   OCEPA  officials  did 
not  contact  or  negotiate  with  any  other  vendors;  nor  did  they 
initally  submit  sole  source  justifications  as  required  in  Part  6 
of  the  Federal  Acquisition  Regulation.   All  three  procurements 
were  unauthorized  comaitments  that  ultimately  had  to  be  ratified 
by  the  Office  of  Acquisition  Management. 

The  Office  of  Communications,  Education,  and  Public  Affairs 
submitted  the  purchase  requests  for  the  Swinger  and  Roberson 
procurements  as  new  requirements,  even  though  the  Agency  had 
already  received  the  goods  and  services.   We  believe  that  OCEPA 
officials  tried  to  circumvent  PAR  requirements  for  ratification 
of  unauthorized  commitments  in  order  to  avoid  the  negative 
attention  which  OAM  would  focus  on  them  for  not  having  followed 
the  normal  procurement  process. 

Some  OCEPA  managers  have  routinely  identified  contractors  that 
they  wanted  to  perfora  particular  services.   In  so  doing,  they 
have:  (1)  entered  into  unauthorized  commitments  with  those 
contractors;  (2)  tried  to  camouflage  sole  source  prociirements  as 
competitive;  and  (3)  "ridden"  other  contracts  to  obtain  the 
services  of  their  contractor  of  choice.   The  irregular 
procxirements  that  w«  have  discussed  in  this  report  have  one 
common  ele— nt:   lack  of  true  competition.   OCEPA  managers  need 
to  shift  tlMir  emphasis  from  "who"  they  want,  to  "what"  they 
want,  in  ordsr  to  avoid  these  types  of  procvirement  problems. 
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OCBPA'S  SPTIOR  PROCUngMBMT  OmCESi   HAB  WOT  BHSURBD 
TUB  gyTBCTIVPIEfla  AMD  IMTBGRITY  OF  ITS  PROCTOgMgHT  ACTIVITIBS 

In  a  memoranduB  entitled  "Contract  Management  in  EPA,"  dated 
Februairy  28,  1992,  EPA's  Acting  Assistant  Administrator  for 
Administration  and  Resources  Management  asked  each  Assistant, 
Associate,  and  Regional  Administrator  to  designate  an  SES-level 
manager  to  serve  as  "Senior  Procurement  Officer"  with  full 
responsibility  for  the  effectiveness  and  integrity  of  all 
procurement  activities  that  are  conducted  by  or  take  place  in 
their  office  or  site.   The  memoranduB  further  stated  that,  after 
March  15,  1992,  OARM  would  rely  on  the  Special  Assistant  as  the 
single  focal  point  for  procurement  authority  and  accountability 
in  each  office. 

In  an  attachment  to  a  follow-up  memorandum  dated  April  16,  1992, 
the  Acting  Assistant  Administrator  described  the  role  and 
responsibilities  of  the  Senior  Procurement  Officer: 

The  goal  of  the  Senior  Procurement  Officer  (SPO)  is  to 
ensure  that  a  single,  SES-level  official  in  each  Agency 
office  and  at  every  major  Agency  site  has  clear, 
personal  responsibility  and  accountability  for  the 
effectiveness  and  integrity  of  contract  management 
activities.  .  .  the  SPO  may  not  delegate  decision- 
making responsibility  or  ultimate  accountability  for 
contract  management  to  others. 

In  response  to  the  OARM  memorandum,  the  Associate  Administrator 
for  Communications,  Education,  and  Public  Affairs  in  a  March  9, 
1992,  memorandum,  appointed  one  of  his  Special  Assistants  to  be 
OCEPA's  Senior  Procurement  Officer.   He  further  stated  that,  "all 
Procurement  Request/Orders  and  Commitment  Notices  will  be  routed 
through  the  Senior  Procurement  Official  for  his  review  and 
initials  prior  to  approval  signature  by  the  OAA  or  AA." 

As  we  have  demonstrated  in  the  above  discussions  of  irregular 
procxirements  in  OCEPA,  this  same  Special  Assistant  has  been  aware 
of,  and  in  some  instances  was  party  to,  these  procurement 
irregularities,  both  before  and  after  he  became  SPO.   He  failed 
to  direct  Linda  Tavlin  to  cease  conducting  media  training  for 
senior  Agaacy  officials  even  though  he  knew  the  procurement 
request  hai^  not  bean  processed.   He  wrote  such  a  vague  statement 
of  work  tear   tha  PEYA  post-production  video  that  only  the 
contractor  who  had  been  in  constant  contact  with  Agency  officials 
would  know  what  was  required  and  when.   (There  was  no  indication 
in  the  statement  of  work  as  to  how  long  the  video  was  to  be  or 
how  soon  it  was  required.)   The  Special  Assistant  in  charge  of 
procurements  relied  on  the  PEYA  project  preselectee  to  provide 
names  of  other  potential  bidders.   (According  to  the  successful 
bidder  for  the  PEYA  video,  he  was  contacted  by  the  Special 
Assistant  and  asked  to  provide  two  other  bidders  names.)   The 
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Special  Assistant  who  was  soon  to  b«  designated  OCEPA's  SPO 
allowed,  and  according  to  the  Director  of  the  Public  Liaison 
Division  encouraged,  procurement  requirements  to  be  split  to  stay 
within  small  purchase  limits.   It  was  Office  of  Acquisition 
Management  officials  rather  than  the  Special  Assistant  in  charge 
of  procurements  who  refused  to  process  a  fourth  procurement 
request  for  the  same  services  within  a  10-month  period.   In  all 
of  the  procurements  requiring  ratification  actions,  the  OCEPA  SPO 
failed  to  initiate  this  action  until  he  was  required  to  do  so, 
either  by  0AM  or  the  unpaid  contractor. 

The  naming  of  the  Special  Assistant  in  charge  of  procurements  as 
Senior  Procurement  Officer  has  not  improved  the  integrity  of 
OCEPA's  procurement  actions.   Prior  to  the  OARM  memorandum 
requiring  designation  of  a  Senior  Procurement  Officer,  either 
this  Special  Assistant  or  the  Associate  or  Deputy  Associate 
Administrator  approved  all  procurement  requests  originating 
within  OCEPA.   Adding  the  title  of  SPO  to  this  Special  Assistant 
added  nothing  to  the  procurement  review  process  or  procurement 
integrity  in  OCEPA.   As  this  special  review  report  has  shown, 
OCEPA's  Senior  Procurement  Officer  was  part  of  the  problem,  not 
part  of  the  solution. 
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We  recommand  that  the  Associate  Adnlnistrator  for  Communications, 
Education,  and  Public  Affairs: 

1.  Direct  staff  to  cease  identifying  recommended  sources  of 
procurement  on  procurement  request  forms,  because  of  OCEPA's 
serious  problems  in  the  past  with  apparent  preselection  of 
contractors. 

2.  Terminate  procurement  responsibilities  of  the  Special 
Assistant. 

3.  Designate  an  SES-Level  official  as  OCEPA's  Senior 
Procurement  Officer. 

4.  Cease  accepting  pro  bono  work. 

5.  Ensure  that  Statements  of  Work  contain  all  necessary 
information  and  the  level  of  detail  needed  to  assure 
competition. 

6.  Establish  and  disseminate  written  Standard  Operating 
Procedures  for  initiating  procurement  requests. 

7 .  Take  steps  to  compete  contract  requirements  in  the 
Environmental  Education  Division,  rather  than  riding  other 
offices'  contracts  to  obtain  services  which  exceed  the  scope 
of  those  contracts. 

8.  Designate  project  officers  who  have  knowledge  of  the 
contractor's  progress,  so  that  payments  and  corrective 
actions  (when  necessary)  occur  in  a  timely  manner. 

9.  Develop  procurement  requirements  in  an  annual  plan,  and 
initiate  timely  procurement  actions  to  support  scheduled 
activities  and  events. 

10.  Knmur*  that  staff  involved  in  proctirement  actions  are 
prop«rly  trained. 

H.   Allow  no  work  to  be  performed  by  contractors  until  a 
contract  or  purchase  order  has  been  issued. 

12.   Initiate  action  to  terminate  SAGE  Productions  for 
default  and  recover  the  $13,000. 
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We  recommend  that  the  Director,  Office  of  Acquisition  Management: 

1.  Identify  the  three  sources  for  all  of  OCEPA's  small 
purchases . 

2.  Review  OCEPA's  Statements  of  WorJt  for  completeness. 

3.  Provide  procurement  training  to  OCEPA's  new  managers, 
and  refresher  training  as  required. 


29 


113 


y^°^'>^ 


isss 


%««.*''' 


y 


UNITED  STATES  ENVIRONMENTAL  PROTECTION  AGENCY 
WASHINGTON,  DC.  20460 


MAR  2  4  1993 


Appendix   A 
Page    1    of    2 


MgMORAHPOM 


SUBJECT t 


OFFCEOF 

ADMINISTRATION 

ANO  RESOURCES 

MANAGEMENT 


FROMt 


TOt 


Draft  Special  Review  of  Ii 
Officials  In  The  Office  oj 
and  Public  Affairs 


lar  Procurements  By 
^  ication.  Education 
rt  No.  E6AMG2-13-2052 


Christian  Holmea 
Assistant  Adnin^ 

Administration  and  Resources  Nanagemert^ 

Kenneth  A.  Konz 

Assistant  Inspector  General  for  Audit 


Thank  you  for  the  opportunity  to  comment  on  the  draft  review 
and  for  bringing  the  serious  issues  cited  in  the  report  to  my 
attention.   OCEPA  will  address  recommendations  pertaining  to  its 
areas  of  responsibility  separately. 

We  agree  with  the  recommendations  directed  to  the  Office  of 
Acquisition  Management  in  the  Special  Review  on  Irregular 
Procurements  by  Officials  in  OCEPA.   0AM  will  take  the  following 
actions  to  implement  the  recommendations. 

RecommendatioBt   Identify  the  three  souroes  for  all  of 
OCBPA's  small  purohases. 

0AM  agrees  that  purchasing  agents,  not  OCEPA  officials, 
should  identify  sources  for  OCEPA  small  purchases.   0AM  maintains 
source  lists  and  catalogs  for  most  repetitive  common  use  goods 
and  services.   Therefore,  the  purchasing  agent  can,  in  most 
cases,  identify  an  adequate  number  of  sources  for  OCEPA 
procurements.  However,  in  situations  where  unique  goods  or 
services  ar«  required,  such  as  one-time  writing  or  editing  jobs 
on  specific  topics,  OCEPA  officials  should  continue  to  coordinate 
and  adviss  CAN  of  potential  sources.   In  these  particular 
instances,  CAM  purchasing  agents  will  obtain  quotes  from  the 
OCEPA  recommended  sources  in  addition  to  soliciting  quotes  from 
vendors  they  select  as  part  of  the  market  survey. 


Reoommendst Ion i 
completeness. 


Review  OCBPA'S  statements  of  Work  for 


0AM  will  continue  to  review  not  only  OCEPA's,  but  all  small 
purchase  statements  of  work  (sows) .  To  address  OCEPA-specif ic 
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problems  in  this  area,  0AM  will  implement  an  additional 
management  review  of  all  OCEPA  SOWs.   Effective  immediately  and 
continuing  through  September  30,  1993,  the  Head  of  the 
Specialized  Procurement  Management  Section  in  0AM  will  review  and 
approve  all  OCEPA  sows  before  assigning  them  to  a  purchasing 
agent  for  processing.   To  the  maximum  extent  practicable,  OAM 
will  assist  OCEPA  in  developing  and  defining  its  requirements. 
However,  incomplete  SOWs  that  restrict  competition,  fail  to 
adequately  describe  Agency  needs,  or  are  otherwise  incomplete, 
will  be  returned  to  OCEPA  for  revision. 

ReooBaeBdatieat   Provide  preoureaent  training  to  OCBPX's  aev 
■anagers,  and  refresher  training  as  required. 

On  December  3,  1993,  the  Chief  of  OAM's  Purchasing  and 
Contract  Management  Branch  provided  procurement  training  to 
approximately  30  OCEPA  employees.   On  March  2,  1993,  the  OAM 
Director  provided  training  to  OCEPA  senior  managers  on  proper 
procurement  procedures.   OAM  will  provide  refresher  training  to 
new  managers  as  needed. 

Thank  you  for  the  opportunity  to  respond  to  the  report. 
Should  you  have  any  questions  regarding  these  matters,  please 
contact  Michael  E.  Bower,  Acting  Director,  Office  of  Acquisition 
Management,  on  260-5020. 
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March  19,    1993 


OFPlCe  CF  CCMMUNICATIO 
EDUCATION.  AND  PU8UC  APF 


MEMORAMDUM 

SUBJECT:   Draft  Special  Review  of  Irregular  Procurement  by 

Officials  in  the  Office  of  Communications,  Education, 
and  Public  Affairs  (OCEPA)  Report  No.  E6AMS2-13-2052 

FROM:     Loretta  M.  Ucelli  '^^^i'u^--  iLccic^ 
Associate  Administrator 

TO:       Kenneth  A.  Ronz 

Assistauit  Inspector  General  for  Audit 

My  staff  ^md  I  have  reviewed  your  draft  report  on  Irregular 
Procurements  by  officials  in  the  Office  of  Communications, 
Education,  and  Public  Affairs  (OCBPA) ,  Report  No.  E6AMG2-13-2052. 
As  I  explained  in  my  memorandum  of  March  1  to  you,  I  take  these 
findings  very  seriously  and  I  am  moving  aihead  very  swiftly  co 
take  corrective  action.   OCBPA  agrees  to  implement  all  of  the 
recommendations  contained  in  the  Special  Report.   Attached  is  a 
description  of  the  corrective  actions  OCBPA  has  taken  or  plans  to 
take  for  each  finding  amd  recommendation.   The  Office  of 
Acquisition  Mamagement  will  be  responding  separately. 

Attachment 


cc:   Browner 
Bazzle 
Maloaey 
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Implementation  of  the  Office  of  Inspector  General's 
Recommendations  Concerning  Irregular  Procurements  in  the  Office 
of  Communications,  Education,  and  Public  Affairs 
Report  No.  E6AMG2 - 13 -2052 

ReeoagKjndationa 

1.  Direct  staff  to  cease  identifying  recommended  sources  of 
procurement  on  purchase  requests. 

On  Tuesday,  February  16,  1993,  following  your  informal 
briefing  of  February  12  concerning  thi«  review  and  your 
proposed  recommendation*,  I  advised  all  of  my  Division 
Directors  that  they  are  to  ensure  that  their  staff  no  longer 
identifies  recommended  source*  of  procurement  on  purchase 
requests.  Each  director  was  instructed  to  inform  their 
staff  of  proper  procurement  procedures.   I  also  notified 
Deborah  Lake,  our  Administrative  Officer  in  the  Office  of 
Executive  Support,  that  she  is  to  return  all  procurement 
requests  that  she  receives  with  recommended  sources  and  to 
notify  me  immediately.   However,  in  situations  where  unique 
goods  or  services  are  required,  such  aa  one-time  writing  or 
editing  jobs  on  specific  topics,  the  Office  of  Acquisition 
Manage-ment  (0AM)  has  requested  that  OCBPA  officials  continue 
to  coordinate  and  advise  0AM  of  potential  sources.   In  these 
particular  instances,  0AM  purchasing  agents  will  obtain 
quotes  from  the  OCEPA  recommended  sources  in  addition  to 
soliciting  quotes  from  vendors  they  select  aa  part  of  the 
market  survey.   I  would  hope  that  in  the  future  OCEPA  would 
be  c[ualified  to  again  assume  this  authority. 

2.  Terminate  procurement  responaibilitiea  of  the  Special 
Assistant. 

I  have  terminated  all  personnel,  budget,  and  procurement 
responsibilities  of  the  Special  Aaaiacant. 

3.  Designate  an  SBS  •  Level  Official  as  OCSPA's  Senior 
Procurement  Officer. 

Bell*  Davia,  the  Director  of  Policy,  Training  and  Oversight 
Divialon  of  the  Office  of  Acquisition  Management,  will  be 
detAilad  to  OCBPA  for  six  months  beginning  March  22  as  part 
of  a  concentrated  effort  to  aolve  the  situation  for  the  long 
term.  Sha  will  serve  as  the  Acting  Senior  Procurement 
Official  for  OCEPA  during  this  tin*.   I  plan  to  appoint  a 
Deputy  Associate  Administrator  at  tha  SBS  Level.  This 
individual  will  be  designated  aa  OCBPA' a  Senior  Procurement 
Officer. 
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Cease  accepting  pro  bono  work. 

During  my  meeting  with  the  Division  Directors  on  February 
12,  I  advised  that  all  procurement  regulations  and 
procedures  must  be  followed  and  that  pro  bono  work  could  not 
be  accepted.   In  addition,  Mike  Bower,  the  Acting  Director 
of  the  Office  of  Acquisition  Management,  and  Belle  briefed 
all  Division  Directors  and  appropriate  staff  on  Federal 
contracting  rules  and  regulations  on  March  2,  and  reiterated 
this  at  that  time. 

Ensure  the  Statements  of  Work  contain  all  necessary 
information  to  assure  competition. 

Belle  will  be  working  closely  with  me  and  the  Division 
Directors  to  identify  specific  work  requirements  amd  will 
ensure  that  all  appropriate  OCBPA  staff  understand  the  need 
for  complete  and  accurate  Statements  of  Work  to  assure 
competition  and  that  they  are  trained  in  how  to  develop  such 
Statements  of  Work. 

Establish  and  disseminate  written  Standard  Operating 
Procedures  for  initiating  procurement  requests. 

Belle  and  I  have  already  discussed  the  need  to  develop 
formal  written  contracting  procedures  and  to  ensure  chat 
they  are  disseminated  and  understood  by  all  appropriate 
OCEPA  staff.   This  will  be  one  of  Belle's  first  tasks. 

Take  steps  to  compete  contract  requirements  in  the 
Environmental  Education  Division,  rather  tham  riding  other 
offices'  contracts  to  obtain  services  which  exceed  the  scope 
of  those  contracts. 

I  have  already  asked  all  of  my  Division  Directors,  in 
addition  to  the  Director  of  the  Environmental  Education 
Division,  to  review  their  current  amd  future  contracting 
needs.   Belle  and  I  will  be  meeting  with  them  so  that  we  can 
ensur*  that  all  competitive  processes  are  followed. 

Designat*  project  officers  who  have  knowledge  of  the 
concractora'  progress,  so  that  payment  amd  any  necessary 
corraetlva  actiona  occur  in  a  timely  manner. 

All  designated  project  officers  have  now  taUcen  the  contracts 
mamagement  training  course  conducted  by  the  Office  of 
Acquisition  Management.   We  will  ensure  that  in  the  future 
appropriate  staff  with  knowledge  of  the  work  requirements 
are  trained  before  being  designated  to  serve  as  project 
officers. 
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9.  Develop  procuremenc  requirements  in  an  annual  plan  and 
initiate  timely  procurement  actions  to  support  sciieduled 
activities  and  events. 

Belle  will  be  working  with  me  and  the  Division  Directors  to 
develop  an  annual  plan,  including  an  action  plan  with 
specific  activities  and  timefraunes. 

10.  Ensure  that  staff  involved  in  procurement  actions  are 
properly  trained. 

All  staff  involved  in  procurement  acciona  have  taken  the 
Office  of  Acquisition  Management's  course  on  contracts 
management.   Belle  will  also  be  giving  them  hand-on 
training.   We  will  require  all  individuals  who  may  be 
involved  in  procurement  activities  to  be  trained  prior  to 
assuming  these  responsibilities. 

11.  Allow  no  work  to  be  performed  by  contractors  until  a 
contract  or  purchase  order  has  been  issued. 

During  my  meeting  on  February  16  with  my  Division  Directors, 
I  advised  them  that  I  will  not  tolerate  any  improper 
procurement  activities  and  that  I  will  hold  each  of  them 
personally  responsible  for  any  future  unauthorized 
procurements  committed  by  them  or  their  staffs. 

12.  Initiate  action  to  terminate  SAGB  Productions  for  default 
and  recover  the  $13,000. 

By  memoramdum  dated  March  8,  1993  to  Michael  Bower,   C. 
Michael  Baker,  the  Project  Officer  for  Sage  Productions, 
requested  the  Office  of  Acquisition  Management  to  start 
default  action  against  Sage  Production*  for  failing  to 
complete  work  on  the  President's  Environmental  Youth  Awards 
video  for  which  they  were  paid. 
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BBPonT  DiantlBOTIOM 

Qffiea  of  inapaotor  qanaral 
Inspector  General  (1) 
Deputy  Inspector  General  (1) 
Director,  Audit  Operations  Staff  (3) 
Divisional  Inspectors  General  for  Audit  (1) 

EPA  Headquarters 

Assistant  Administrator  for  Administration 
and  Resources  Management  (PM-208)  (3) 

Associate  Administrator  for  Communications,  Education 
and  Public  Affairs  (A-107)  (3) 

Director,  Office  of  Acquisition  Management  (PM-214F)  (1) 

Director,  Office  of  Grants  and  Debarment  (PM-216-F)  (1) 

Director,  Multi-media  Division  (A-107)  (1) 

Director,  Public  Liaison  Division  (A-107)  (1) 

Director,  Editorial  Services  Division  (A-107)  (1) 

Director,  Environmental  Education  Division  (A-107)  (1) 

Director,  Press  Relations  Division,  (A-107)  (1) 

Comptroller,  (PM-225)  (1) 

OARM  Audi^  rollovup  Coordinator  (PM-208)  (1) 

Agency  Followup  Official  (H-3  304)  (1) 
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THE  INSPECTOR  CeNEBAL 


OVERVIEW  OF  RECENT  OIG  AUDITS 

RELATED  TO  MANAGEMENT  OF 

EXTRAMURAL  RESOURCES 

Oiir  current  audit  work  at  the  Office  of  Research  and 
Development  laboratories  and  the  Office  of  Communication, 
Education  and  Public  Affairs  (OCEPA)  has  clearly  shown  the 
pervasive  nature  of  management  problems  Identified  at  EPA.   Since 
the  July  1992,  hearings  we  have  issued  seven  survey  reports  which 
address  contract  management  problems:  e.g.,  work  outside  the 
scope  of  the  contract,  personal  services,  inherently  governmental 
•functions,  and  potential  conflicts  of  interest.   In  addition,  we 
recently  issued  for  Agency  review  and  comment,  one  draft  audit 
report  on  ORD's  Athens  laboratory  and  another  draft  report  on 
OCEPA  procurements.   These  draft  reports  raise  concerns  about 
management  of  contracts,  as  well  as  cooperative  and  interagency 
agreements  where  problems  are  also  surfacing.   These  reports 
cover  our  work  from  approximately  May  1992  through  December  1992. 
While  some  of  the  contracts  were  awarded  and  instances  discussed 
occurred  prior  to  fiscal  1992,  we  believe  our  audit  is  reflective 
of  ORD's  and  OCEPA 's  current  extramural  resource  management 
problems . 

Contract  Management  and  Procurement 

Significant  issues  identified  during  our  ORD  Lab  reviews  are 
summarized  below: 

1.  Work  Outside  the  Scope  of  the  Contract  —  At  seven  of  the 
ORD  labs  reviewed,  we  found  contractors  performed  work  outside 
the  scope  of  the  contract.   EPA  contracts  contain  statements  of 
work  that  define  the  type  of  services  the  contractor  is  to 
perform.   However,  often  times  we  found  the  statements  of  work 
(SOW)  to  be  very  broad  and  not  well  defined.  An  example  of  a 
poorly  worded  technical  directive  (TD)'  document  was  a  result  of 
the  laboratory  not  clearly  indicating  the  nix  of  contractor  labor 


'    TD's  are  used  to  assign  work  under  the  contracts.  TDs 
are  similar  to  work  assignments  in  their  function.   However,  TDs 
are  prepared  and  signed  by  the  PO  instead  of  the  Contracting 
Officer. 
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in  the  TDs.   As  a  result,  the  contractor  used  personnel  to 
complete  tasks  not  related  to  their  position  descriptions.   For 
example,  under  TD  4.3,  Animal  Care,  the  contractor  used 
engineers,  computer  programmers,  and  exposure  system  operators  to 
perform  animal  care  duties  following  the  loss  of  four  full-time 
positions  in  the  laboratory's  animal  care  staff. 

Additionally,  when  work  assignments  are  not  well  defined  — 
the  door  is  opened  for  interpretation  and  the  performance  of  very 
questionable  work.   We  found  ORD's  technical  lab  contractors 
performing  handyman  duties,  e.g.,  remodeling  offices,  painting 
and  moving  furniture. 

Our  review  results  of  a  laboratory  in  Research  Triangle 
Park,  North  Carolina  provides  a  good  illustration  of  these 
"handyman"  duties.   In  one  instance,  on-site  contractor  employees 
repainted  an  office  at  the  lab.   Following  the  painting  incident, 
the  Director  issued  a  memorandum,  dated  March  4,  1991,  stating 
that  modification  work  should  not  be  performed  by  EPA  or 
contractor  personnel.   However,  the  performance  of  other  handyman 
duties  continued.   For  example,  on-site  contractor  employees 
rewired  parts  of  the  building,  mounted  equipment  racks  on  wall 
surfaces,  repaired  shelves,  built  and  installed  shelving  to 
alleviate  space  problems,  and  repaired  plumbing  leaks. 

2.  Personal  Services  —  The  majority  of  the  ORD  labs 
reviewed  had  not  implemented  adec[uate  controls  to  ensure  that  the 
administration  of  their  contracts  complied  with  Federal 
Regulations,  and  their  contracts  exhibited  many  of  the  indicators 
of  a  personal  service  contract.   This  was  primarily  characterized 
by  the  development  of  an  employer-employee  relationship  between 
EPA  and  the  contractor  staff.   Personal  service  contracts 
circumvent  civil  service  laws  and  inappropriately  augment  staff. 

Throughout  our  reviews  of  laboratories  we  found  repeated 
instances  of  EPA  officials  being  involved  in  the  selection  and 
hiring  of  contract  employees.   Additionally,  whenever  ORD 
contracts  were  competed,  proposals  were  structured  to  ensure  that 
key  contractors  personnel  were  retained  to  work  in  EPA 
laboratories. 

3.  Potential  Conflicts  of  Interest  —  Throughout  the 
reviews,  repeated  instances  were  found  where  EPA  staff  had  not 
taken  necessary  steps  to  avoid  actual  or  apparent  conflicts  of 
interest.   EPA  has  restrictions  [40  CFR  3.103  (d) ]  that 
prohibited  its  employees  from  participating  in  matters  that  may 
result  in,  or  create  the  reasonable  appearance  of,  a  conflict  of 
interest.   These  regulations  further  provide  that  employees  MX 
not  take  any  action,  whether  specifically  prohibited  or  not, 
which  would  result  in,  or  create  the  reasonable  appearance  of: 

(1)  giving  preferential  treatment  to  any  organization  or  person, 

(2)  losing  independence  or  impartially  of  action,  or  (3) 
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adversely  affecting  the  confidence  of  the  general  public  in  the 
integrity  of  the  Government. 

At  another  laboratory  at  Research  Triangle  Park,  North 
Carolina,  ve  found  three  instances  in  which  employees  who  played 
key  roles  in  making  important  decisions  concerning  the  on-site 
contractor  had  apparent  conflicts  of  interest.   The  most 
egregious  of  these  concerned  an  EPA  technical  monitor  (TM)  for 
the  on-site  contractor  who  was  also  permitted  to  perform  up  to 
four  hours  a  week  consulting  work  for  the  on-site  contractor  for 
one  year,  ending  around  August  1991.   Before  coming  to  work  with 
EPA,  the  chemist  had  been  working  for  the  on-site  contractor  on 
the  laboratory's  work  as  well  as  several  other  contracts  for  the 
on-site  contractor  which  did  not  involve  any  EPA  contracts.   The 
chemist  was  authorized  by  the  laboratory  Director  to  finish  his 
work  on  the  contracts  which  did  not  involve  the  laboratory's 
work.   Accordingly,  the  chemist  received  payment  from  the  on-site 
contractor  for  hi^  consulting  work  at  .the  same  time  that  he  made 
TM  decisions  for  EPA's  on-site  contract.   In  addition,  during  the 
last  week  that  the  chemist  worked  full-time  for  the  on-site 
contractor  he  also  began  working  for  EPA  and  there  was  a  two-day 
overlap  period.   Thus,  he  was  paid  by  both  the  on-site  contractor 
and  EPA  for  these  two  days. 

These  circumstance  indicate  the  appearance  of  a  conflicting 
personal  financial  interest.   However,  the  Laboratory  Director 
received  and  approved  timely  notice  of  the  TM's  conflict.   We  do 
not  believe  that  the  Laboratory  Director  should  have  approved 
this  outside  employment.   This  arrangement  put  the  TM  in  the 
position  of  making  important  decisions  about  the  contract  while 
receiving  payment  from  the  contractor. 

4.  Ineffective  Planning  —  ORD's  procurement  process 
generally  was  not  well  planned.   ORD  contracts  were  significantly 
modified  both  in  amount  and  scope  of  work  to  retain  the  services 
of  incumbent  contractors  and  circumvent  competition.   At  one 
laboratory  a  contract  was  significantly  modified  both  in  amount 
($3.7  million  or  300  percent  of  original  contract  estimate)  and 
scope  near  the  end  of  the  contractor's  eligibility  to  receive 
contracts  on  a  sole  source  basis.   Two  substantial  modifications 
to  the  contract  avoided  competition  for  contract  awards.   Each 
modification's  estimated  value  was  over  $1  million  and  resulted 
in  additional  services  performed  by  the  contractor.   Both 
modifications  were  initiated  and  promoted  by  the  contractor. 
Both  modifications  represented  a  substantial  change  in  the  size 
and  scope  of  the  contract.   By  the  expiration  of  the  contract, 
its  value  Increased  over  five  times  the  original  estimate,  the 
number  of  contract  employees  increased  over  100  percent, 
additional  contractor  duties  were  added,  and  the  period  of 
performance  was  extended  by  two  years  to  a  five-year  performance 
period. 
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5.  Procurement  Process  -  EPA  has  abused  EPA's  procurement 
process  in  order  to  select,  retain  and  favor  individual 
contractors.   EPA's  contracting  officials  approved  and  processed 
these  contracts.   Because  of  EPA's  manipulation  of  the  process, 
the  public  cannot  be  assured  that  the  contracts  were  awarded  in 
the  best  interest  of  the  Government.   For  example: 

•  At  one  laboratory,  EPA  abused  the  procurement  process 
to  retain  favored  contractors  and  their  employees  and 
then  utilized  these  same  contracts  to  perform 
prohibited  contracting  activities.   To  obtain  desired 
contracts  and  related  services,  the  laboratory  avoided 
or  biased  the  competitive  procurement  process  for  all 
five  contracts  we  reviewed.   Over  six  to  seven  years, 
the  laboratory  used  the  8(a)  set-aside  program  to  avoid 
competition  and  obtain  repeated  sole-source 
acquisitions  with  the  same  contractors.   After  one 
incumbent  contractor  no  longer  qualified  for  small 
business  8(a)  status  and  related  sole  source  awards, 
the  laboratory  elected  to  remove  the  contract  from  the 
8(a)  set-aside  program,  without  adequate  justification, 
to  allow  the  incumbent  an  opportunity  to  compete. 
Then,  during  the  follow-on  "full  and  open"  competition, 
the  laboratory  biased  the  procurement  in  favor  of  the 
incumbent.   In  another  8(a)  set-aside  procurement,  the 
laboratory  split  and  underestimated  procurement 
requirements  and  costs  to  avoid  the  8(a)  competitive 
threshold  and  justify  sole  source  awards. 

ORD  was  not  the  only  EPA  office  that  we  have  found  was 
regularly  abusing  the  procurement  process.   A  recent  review  of 
EPA's  Office  of  Communication,  Education,  and  Public  Affairs 
(OCEPA)  showed  significant  procurement  irregularities.   Even 
after  the  Agency's  major  contract  deficiencies  were  brought  to 
EPA's  senior  management  attention,  OCEPA  continued  to  procure 
goods  and  services  without  regard  to  the  requirements  of  Federal 
Acquisition  Regulations. 

Overall,  we  found  that  this  office  received  goods  and 
services  before  purchase  orders  were  issued.   In  addition, 
vendors  were  preselected  and  vague  statements  of  work  were 
prepared  which  prevented  any  meaningful  competition.   A  typical 
example  of  OCEPA 's  irregular  procurement  practices  follows: 

•  OCEPA  required  a  contractor  to  provide  media  training 
to  senior  Agency  officials  to  improve  their  ability  to 
testify  before  Congressional  committees  and  respond  to 
television  and  radio  interviews.   In  March  1992,  the 
Deputy  Associate  Administrator  (DAA)  for  OCEPA  asked 
the  contractor  to  submit  a  proposal  for  the  needed 
training  and  informed  her  that  the  purchase  order  (PO) 
would  be  funded  at  8,000.   The  contractor  agreed  to 
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present  up  to  eight  days  of  training  at  $1,000  per  day 
to  EPA  senior  officials. 

In  May  1992,  the  contractor  was  assured  by  OCEPA's 
Senior  Procurement  Officer  (SPO) ,  that  the  PO  was  being 
processed.   With  this  assurance,  she  began  conducting 
the  training  sessions. 

On  June  30,  1992,  the  contractor  received  a  note  from 
OCEPA's  SPO  stating  that  a  PO  number  still  had  not  been 
issued,  but  that  they  would  expedite  her  paperwork  and 
that  she  could  expect  a  PO  number  soon.   On  July  14, 
1992,  the  contractor  met  with  the  SPO  and  was  told  that 
her  PO  was  in  the  Procurement  and  Contracts  Management 
Division  (PCMD)  and  that  he  had  not  had  time  to  go  to 
PCMD  to  get  it. 

Based  on  this  information,  the  contractor  billed  EPA 
for  the  sessions  completed.   She  Vtis  told  by  the 
Finance  office  (HAOB)  that  they  did  not  have  a  purchase 
order;  therefore,  they  could  not  pay  the  invoice.   On 
December  22,  1992,  eight  months  later,  the  PCMD  Branch 
Chief  ratified  the  unauthorized  procurement. 

Cooperative  and  Interagency  Agreements 

Our  draft  audits  of  cooperative  and  interagency  agreements 
utilized  by  the  Athens  laboratories  and  OCEPA  have  raised  serious 
concerns  about  misuse  and  abuse  of  extramural  resources.   In  one 
laboratory  our  review  disclosed  that  EPA  staff:  (1)  improperly 
used  less  restrictive  CAs  and  lAGs  to  procure  goods  and  services 
in  lieu  of  the  more  controlled  contracting  process,  (2)  did  not 
encourage  the  competitive  award  of  CA's  as  required  by  the 
Federal  Grant  and  Cooperative  Agreement  Act  and  ORD  policy,  (3) 
exhibited  favoritism  in  noncompetitive  CA  awards,  and  (4)  did  not 
effectively  manage  CAs  to  assure  compliance  with  terms  of 
extramural  agreements.  Additionally,  EPA  procedures  did  not 
safeguard  government  assets  against  waste  or  abuse.   In  this 
regard  the  staff  were  unaware  of  the  proper  criteria  for 
determining  the  use  of  CAs  versus  contracts.   Further,  oversight 
of  laboratory  operations  was  insufficient  to  prevent  misuse  and 
mismanagement  of  extramural  resources. 

Oxir  draft  audit  report  on  this  laboratory  contains  numerous 
examples  of  the  Agency's  abuse  and  misuse  of  cooperative 
agreements.   We  have  highlighted  a  few  of  the  more  serious 
problems  below: 

1.  On-site  Support;  Under  one  $5.2  million  agreement, 
awarded  non-competitively  on  September  30,  1991,  at  least  14 
university  employees  worked  on-site  at  the  laboratory  in  1992. 
These  on-site  cooperators  either  directly  supported  EPA 
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scientists  with  their  research  or  provided  administrative 
support.   Two  of  the  on-site  employees  performed  secretarial 
tasks  for  laboratory  staff.   The  original  proposal  included  five 
projects  with  numerous  sub-projects.   Most  of  the  on-site 
university  employees  worked  on  projects  where  the  university's 
project  manager  was  identified  as  being  the  scientist  in  charge. 
Since  this  individual  had  no  expertise  or  involvement  in  the 
research  being  performed  and  had  no  regular  contact  with  these 
employees,  we  could  only  conclude  these  employees  were  being  used 
by  EPA  to  directly  support  its  own  research. 

The  laboratory's  most  flagrant  abuse  of  the  cooperative 
agreement  to  supplement  its  staff  was  the  use  of  university 
employees  as  secretaries.   One  employee  located  at  the  laboratory 
served  as  a  Senior  Administrative  Secretary  for  the  Assessment 
Branch  from  April  1991  through  June  1992.   In  this  position  she 
told  us  she  basically  served  as  the  "officer  manager."  The 
employee  stated  that  she  was  told  in  June  that  she  could  no 
longer  perform  the  duties  of  this  position  because  it  would  be 
"personal  services."   Her  duties  were  then  limited  to  providing 
support  to  the  university  staff  working  at  the  laboratory.   Due 
to  lack  of  work,  her  position  was  terminated  in  September  1992. 
Secretarial  support  for  the  Assessment  Branch  is  currently  being 
provided  by  a  full-time  National  Council  of  Senior  Citizens  (SEE) 
employee. 

Another  university  employee,  who  currently  serves  as  the 
university's  Coordinator  and  works  on-site  at  the  laboratory, 
also  performed  secretarial  duties.   The  employee's  desk  was 
adjacent  to  the  laboratory  director's  office.   During  the  audit 
fieldwork,  auditors  worked  with  her  for  two  days  to  obtain 
consent  agreement  files  before  they  were  informed  that  she  was 
not  an  EPA  employee. 

2.  Day  Care  Center  Development:  According  to  a  documented 
proposal  an  EPA  laboratory  planned  a  $30,000  sub-project  under 
the  university's  cooperative  agreement  for  development  of  an 
operating  plan  for  a  planned,  on-site  day-care  center,  an 
unallowable  use  of  R&D  funds. 

Staff  representing  the  laboratory  and  the  university 
initially  informed  us  that  the  university  was  to  develop  an 
operating  plan  for  the  day-care  center.   In  June  1992,  the 
university  submitted  a  "working  copy"  of  the  proposal  to  the  EPA 
laboratory,  for  development  of  an  operating  plan  for  an 
laboratory  day-care  center.   File  documentation  showed  that  the 
tPK   project  officer  (PO)  (laboratory  director)  reviewed  this 
"working  copy"  of  the  proposal  in  June  1992.   The  laboratory 
director  stated  in  a  transmittal  slip  attached  to  the  draft 
proposal  that  it  was  a  "good  job  so  far."  The  files  also 
contained  a  copy  of  the  budget  for  Phase  II,  which  included  an 
estimated  cost  for  the  director  of  the  day-care  center. 
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The  Phase  II  budget  stated  that  this  cost  was  "included  to 
provide  information  if  the  laboratory  chose  to  have  the 
director's  salary  come  out  of  UGA's  budget."  There  was  a  note  on 
the  budget  from  the  PO,  which  documented  that  the  PO  had  seen 
this  Phase  II  budget. 

When  we  discussed  this  matter,  with  the  project  officer,  we 
were  advised  that  the  university's  role  was  to  develop  a 
curriculum  for  an  early  childhood  environmental  education  program 
and  that  such  a  use  was  in  accord  with  ORD  policy.   EPA  records 
however,  did  not  corroborate  these  statements. 

3.  Advance  Degrees  for  Emplovees  —  In  August  1988,  ERL-A 
awarded  a  noncompetitive  cooperative  agreement   (maximum 
potential  value  of  $279,234)  to  a  university.   One  of  the  primary 
purposes  of  the  agreement  was  to  provide  funding  of  Phd 
attainment  for  a  laboratory  employee  through  an  IPA.   This 
employee  actually  wrote  the  proposal  and  .EPAs  decision 
memorandum.   The  laboratory  director  said  that  she  had  consulted 
with  EPA  grants,  administration  staff  about  the  employee  getting 
his  degree  while  on  an  IPA  at  a  university.   She  stated,  "We  were 
told  that  no  policy  exists.   It  was  a  management  call  and  I 
called  it  this  way."  However,  the  Assistance  Administration 
Manual,  Chapter  1,  does  provide  that  CA  funds  may  not  be  used  to 
train  federal  employees.   When  questioned  about  the  high  cost  to 
the  taxpayers  for  the  employee's  PhD  degree,  the  laboratory 
director  responded  that  "$100,000  per  paper  [employee's 
dissertation  and  Pi's  report]  was  really  not  a  bad  deal." 

4.  Circumvented  FTE  Travel  Restrictions  —  Our  audit  of  one 
EPA  laboratory  showed  two  pairs  of  interagency  agreements 
(maximum  value  of  $520,000)  with  NASA  appear  to  exchange 
extramural  funds  on  related  projects  for  use  by  NASA  and  EPA 
employees  for  travel  expenses.   The  net  effect  was  to  re-program 
extramural  funds,  without  authorization,  into  FTE  travel  dollars 
for  both  agencies  and  circumvent  Agency  travel  ceilings  for  FTEs. 
Although  one  of  the  POs  involved  stated  that  the  laboratory  did 
not  intend  to  circximvent  any  appropriation  or  fund  restrictions, 
the  fact  that  another  PO  also  exchanged  travel  funds  through  an 
lAG  with  another  NASA  PO  indicated  a  pattern  of  misuse  and 
circximvention  of  regulations. 

All  four  of  the  NASA  lAGs  we  reviewed  are  related  to  the 
Global  Climate  Change  Program  and  their  scopes  of  work  appear  to 
be  related.   One  pair  was  a  funds-in  lAG  in  which  EPA  has  or  will 
receive  up  to  $45,000  in  NASA  funds  for  FTE  travel  over  the  first 
year  of  the  three  year  lAG  performance  period  and  a  funds-out  lAG 
in  which  EPA  paid  or  will  pay  up  to  $41,000  in  extramural  funds 
the  first  year  for  NASA  travel  costs.  The  NASA  PO  on  this  pair 
of  TAGS  w««  a  former  EPA/ORD  emplove. 
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Th«  other  pair  of  NASA  lAGs  was  an  even  swap  between  the  two 
agencies  -  a  funds-in  lAG  and  a  funds-out  lAG,  both  budgeted 
$3  5,000  for  travel  the  first  year.   As  with  the  previous  pair  of 
NASA  lAGs,  these  lAGs  had  the  same  EPA  and  NASA  POs. 

5.  Contractors  Provided  to  the  Air  Force  —  EPA  improperly 
supplied  contract  employees  to  the  Air  Force  under  the  Tyndall 
Air  Force  Base  (AFB)  lAG  (awarded  May  25,  1990)  by  disguising  the 
contractor  charges  as  FTE  personnel  in  the  lAG  budget.   As  a 
result,  FAR  requirements  for  identifying  contractor  use  and 
approval  of  a  sole  source  justification  were  circumvented.   In 
addition,  a  university  researcher  (and  former  ERL-A  on-site 
cooperator)  specifically  requested  by  Tyndall  AFB  was  hired  as  a 
consultant  under  ERL-A's  on-site  TAI  contract  resulting  ip 
apparent  directed  subcontracting.. 

ORD  was  not  the  only  EPA  office  that  was  abusing  the 
procurement  process  through  the  use  of  Interagency  agreements. 
Our  review  of  EPAs  OCEPA  discloses  other  significant 
manipulations.   In  this  regard,  we  noted  that  OCEPA  used 
contracts  or  interagency  agreements  established  by  other  offices 
to  ensure  that  services  were  obtained  from  contractors  of  choice. 
In  each  of  the  instances  identified  the  work  performed  for  OCEPA 
appeared  to  be  outside  of  the  scope  of  the  contracts  utilized. 
For  example,  EPA  obtained  work  on  developing  an  environmental 
education  clearing  house  under  a  contract  for  "Evaluation  of 
Treatment  Technologies  for  the  Inorganic  and  Metal  Products 
Industry  and  Waste  Minimization." 

Missing  Records  And  Inconsistent/Statements 

During  our  audit  of  two  ORD  laboratories,  several 
impediments  were  encountered  that  hampered  the  accomplishment  of 
audit  fieldwork  and  may  have  limited  our  assessment  of  laboratory 
operations.   Impediments  included:   (1)  inaccurate,  inconsistent 
(oflen  contradictory)  statements  by  staff,  contractors,  and 
cooperators  and  (2)  missing  documentation  in  contract/cooperator 
and/or  laboratory  correspondence  files.   In  some  cases,  the 
inaccurate  statements  made  by  employees,  contractors,  and 
cooperators  resulted  from  apparent  "textbook"  answers  to  our 
questions  rather  than  answers  that  accurately  reflected  day-to- 
day operations.   Our  impression  was  that  on-site  staff  had  been 
sensitized  as  to  our  audit  objectives  and  the  "right"  answers  to 
our  questions.  Also,  some  of  the  missing  records  could  be 
attributed  to  improper  record  retention  procedures. 
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SUBJECT:   Audit  Report  No.  E1JBF2-01-0275-3100236 

Management  of  Extramural  Resources  at  the  Environmental 
Research  Laboratory,  Narragansftt,  Rhode  Island 

FROM:     Kenneth  A.  Konz ,2^C.r-*3^^> 

Assistant  Inspector  General  f(^   Audit 

TO:        Gary  J.  Foley 

Acting  Assistant  Administrator  for 
Research  and  Development 

Sallyanne  Harper 

Acting  Assistant  Administrator  for 

Administration  and  Resources  Management 

Attached  is  the  final  report  entitled  "Management  of 
Extramural  Resources  at  the  Environmental  Research  Laboratory, 
Narragansett,  Rhode  Island  (Narragansett) . "   This  report  provides 
important  findings  and  recommended  corrective  actions  regarding 
the  operations  of  the  Environmental  Research  Laboratory  - 
Narragansett . 

This  audit  report  contains  findings  that  describe  problems 
the  Office  of  Inspector  General  (OIG)  identified  and  the 
corrective  actions  the  OIG  recommends.   This  report  represents 
the  opinion  of  the  OIG.   Final  determinations  on  matters  in  this 
report  will  be  made  by  EPA  managers  in  accordance  with 
established  EPA  audit  resolution  procedures.   Accordingly,  the 
findings  described  in  this  report  do  not  necessarily  represent 
the  final  EPA  position. 

The  management  at  Narragansett  did  not  operate  the 
laboratory  with  effective  management  controls  in  place,  to  ensure 
the  integrity  of  its  operation.   Narragansett  officials 
mismanaged  administrative  aspects  of  the  laboratories' 
operations.   These  included  improper  contract  procurement  and 
management  practices;  misuse  of  research  contracts,  cooperative 
agreements,  and  interagency  agreements;  abuses  in  time  and 
attendance  policies;  improper  use  and  lack  of  controls  over  the 
laboratories'  imprest  fund;  and  failure  to  comply  with  Agency 
ethics  regulations. 
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Action  Required 

ORD's  and  OARM's  responses  to  the  recommendations  in  the 
draft  report  were  considered  sufcficient  to  resolve  the 
recommendations  made'  to  ORD  and  K^rragansett  management.   In 
responding  to  the  draft  report,  the  Agency  provided  actions  plans 
and  milestone  dates  for  correcting  the  findings.   As  a  result,  we 
are  closing  this  report  in  our  tracking  system,  effective  June 
16,  1993.   Please  track  all  action  plans  and  milestone  dates  in 
the  Agency's  Management  Audit  Tracking  System.   The 
recommendations  and  ORD's  and  OARM's  responses  are  identified  in 
Appendix  A. 

Should  your  staff  have  any  questions  regarding  this  report, 
please  have  them  contact  Paul  D.  McKechnie,  Divisional  Inspector 
General  for  Audits,  Eastern  Division,  at  (617)  565-3160. 

Attachments 
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PURPOSE  ' 

The  Office  of  Inspector  General  (OIG)  has  completed  an  audit  of 
selected  segments  of  the  operations  of  the  Office  of  Research  and 
Development's  (ORD)  Environmental  Research  Laboratory- 
Narragansett  (Narragansett) ,  located  in  Narragansett,  Rhode 
Island,  and  its  sub-office  located  in  Newport,  Oregon.   Based  on 
abuses  in  contract  management  identified  in  recent  audit  work 
performed  at  the  EPA  Office  of  Research  and  Development's 
Environmental  Research  Laboratory  located  in  Duluth,  Minnesota,' 
we  performed  a  survey  of  the  Narragansett  Laboratory,  in  April 
1992.   The  results  of  the  survey^  concluded  that  an  audit  of  the 
laboratory's  operations  was  warranted.   This  audit  report 
contains  the  results  of  audit  and  our  opinions. 

The  objectives  of  the  audit  were  to  determine  whether 
Narragansett: 

o    properly  used  contracts,  interagency  agreements,  and 
cooperative  agreements  as  intended  to  augment  the 
Agency's  research  mission; 

o    complied  with  applicable  laws,  regulations,  and 
directives  when  procuring  extramural  services; 

o    managed  contracts  to  ensure  that  contractor  performance 
was  in  compliance  with  contract  provisions  and  the 
statement  of  work; 

o  provided  effective  oversight  of  contractor  performance 
to  ensure  the  laboratory  accomplished  its  primary  work 
goals  and  objectives; 

o    established  effective  management  controls  over  the 
laboratory's  imprest  fund,  time  and  attendance 
activities,  educational  benefits,  and  Employee 
Confidential  Statements;  and 


'   OIG  Audit  Report  No.  ElJBFl-05-0175-2100443,  "Contracting 
Activities  at  Environmental  Research  Laboratory  Duluth,"  issued 
July  7,  1992. 

2   OIG  Survey  Report  No.  E1BMG2-01-0372-3400006, 
"Contracting  Activities  at  The  Environmental  Research  Laboratory 
Narragansett,  RI",  issued  December  1,  1992. 
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complied  with  applicable  record  retention  regulations, 


BACKGROUND 

The  mission  of  the  Office  of  Research  and  Development  and  its 
Environmental  Research  Laboratory  System  is  to  provide  high 
quality,  timely  scientific  and  technical  information,  products 
and  assistance  in  support  of  Agency  programs  and  goals.   The 
Agency's  research  program  is  conducted  through  twelve 
environmental  laboratories  across  the  country  employing  some 
1,900  people,  with  an  annual  budget  of  approximately  $450 
million.   ORD's  overall  planning  process  engenders  an  applied 
research  and  development  program  focused  on  answering  key 
scientific  and  technical  questions  related  to  EPA's  decision- 
making.  Short  term  scientific  and  technical  studies  support 
immediate  regulatory  and  enforcement  decisions  while  a  longer- 
term  core  research  program  extends  the  knowledge  base  of 
environmental  science  and  anticipates  environmental  problems. 

To  assist  in  accomplishing  its  research  mission,  ORD  utilized 
extramural  level-of-ef fort  (LOE)  contracts,  grants,  cooperative 
agreements,  and  interagency  agreements  to  conduct  or  supplement 
much  of  its  research.   For  example,  Narragansett  used  $9.7 
million  of  its  $15.1  million  fiscal  1991  appropriation  for 
extramural  activities.   This  included  agreements  with  five 
contractors'  [either  procured  and  managed  through  the  Contract 
Management  Division  (Cincinnati) in  Cincinnati,  Ohio  or  by  the 
Office  of  Administration  and  Resources  Management  (OARM)  in 
Headquarters]  worth  approximately  $6.6  million  which  provided  134 
full-time  contractor  employees  for  Narragansett.   Additional  full 
time  equivalents  (FTEs)  were  provided  through  cooperative 
agreements  (CA)  with  the  University  of  Rhode  Island  (6 
positions),  Oregon  State  University  (3  positions)  and  the 
National  Council  of  Senior  Citizens  -  Senior  Environmental 
Employee  Program  (23  positions) .   These  extramural  funded 
positions  provided  the  laboratory  with  both  high-technology 


'  The  five  contractors:  Science  Applications  International 
Corp.  (SAIC) ;  Colejon  Mechanical  Corp.;  AScI  Corp;  Computer 
Sciences  Corp.  (CSC);  and  Team  Support  Services. 
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support  and  scientific  expertise.   They  represented  nearly  two- 
thirds  of  Narragansett ' s  human  resources. 


RESULTS  IN  BRIEF 

The  management  at  Narragansett  did  not  operate  the  laboratory 
with  effective  management  controls  in  place,  to  ensure  the 
integrity  of  its  operation.   Narragansett  officials  mismanaged 
administrative  aspects  of  the  laboratories'  operations.   These 
included  improper  contract  procurement  and  management  practices; 
misuse  of  research  contracts,  cooperative  agreements,  and 
interagency  agreements;  abuses  in  time  and  attendance  policies; 
improper  use  and  lack  of  controls  over  the  laboratories'  imprest 
fund;  and  failure  to  comply  with  Agency  ethics  regulations. 

PRINCIPAL  FINDINGS 

APPEARANCE  OF  INCUMBENT  FAVORITISM  IN  THE 
PROCUREMENT  OF  CONTRACTS 

Narragansett  management  and  Agency  officials  did  not  fulfill  all 
of  their  responsibilities  to  ensure  that  three  contracts  were 
fairly  awarded.   Based  on  our  review  of  the  three  contracts,  we 
found  strong  indications  of  the  appearance  of  favoritism,  cost 
underestimating,  and  lack  of  competition  to  justify  awarding  the 
contract  to  incumbent  contractors.   As  a  result,  competition  for 
the  award  of  these  contracts  was  restricted.   This,  in  turn, 
reflected  unfavorably  on  the  Agency's  responsibility  to  maximize 
full  and  open  competition. 

These  actions  provided  the  appearance  that  Narragansett 
management  was  willing  to  compromise  the  integrity  of  the 
Agency's  procurement  system  and  Federal  Acquisition  Regulations 
(FAR)  to  ensure  that  the  incumbent  on-site  contractor  would  be 
retained.  These  actions  included:  tailored  request  for  proposal 
(RFP)  requirements;  changed  contract  method;  and  underestimated 
contract  amount.   As  a  result,  actual  full  and  open  competition 
was  compromised  as  it  related  to  the  procurement  and  awarding  of 
these  contracts.   These  actions  further  damaged  the  Agency's 
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ability  to  obtain  competitive  proposals,  negotiate  favorable 
terms,  and  ensure  the  integrity  of  the  Agency's  procurement 
process.   These  actions  were  caused  by  Narragansett ' s  concern 
with  accomplishing  its  mandated  mission,  and  its  belief  that 
procurement  of  a  contract  with  a  new  contractor  would  ultimately 
set  back  the  accomplishment  of  the  laboratory's  mission. 

MISUSE  OF  FPA  RKSEARCH  CONTRACTS.  COOPERATIVE 
AGREEMENTS.  AND  INTERAGENCY  AGREEMENTS 

Narragansett  performed  a  substantial  portion  of  its  mission 
through  questionable  contractual  and  cooperative  relationships. 
Narragansett  circumvented  various  Congressional,  statutory,  and 
Agency  constraints  on  the  use  of  these  extramural  resources.   As 
a  result,  we  found  examples  of  activities  at  Narragansett,  that 
in  our  opinion,  violated  the  intended  purpose  of  the  contracts 
and  assistance  agreements. 

These  activities  included  inappropriate  use  of: 

Research  and  Development  appropriations  to  fund  contractor 
work  ; 

Interagency  Agreements  to  serve  as  a  conduit  to  fund  foreign 
nationals'  travel; 

Cooperative  Agreements  used  to  support  a  day  care  center; 
and 

EPA's  Education  Policy  used  to  obtain  advanced  degrees. 

Narragansett  senior  management  stated  that  these  activities 
occurred  because  of  their  belief  that  the  mission  of  the 
laboratory  was  paramount.   Further,  they  stated  that  they  wanted 
to  get  the  job  done  through  the  most  convenient  means.   This 
resulted  in  the  use  of  various  mechanisms  that,  in  our  opinion, 
were  not  intended  for  the  purpose  utilized  by  Narragansett. 

-   For  the  17  month  period  ending  May  31,  1992,  Narragansett 
expended  $43,741  of  Research  and  Development  operating  funds 
for  materials  and  supplies  used  by  a  contractor  to  prevent 
that  contractor  from  exceeding  its  authorized  budget  limit. 
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That  contract  specifically  states  that  the  contractor  shall 
furnish  all  material  and  supplies. 

Narragansett  improperly  utilized  an  interagency  agreement 
(TAG)  with  the  Department  of  Commerce-National  Oceanic  and 
Atmospheric  Administration  (NOAA)  to  pay  for  travel  expenses 
which  brought  foreign  national  scientists  to  the  laboratory 
as  part  of  a  joint  project.   In  our  opinion,  this  a  clear 
circumvention  of  the  EPA  guidance  on  international  activity. 

Narragansett  utilized  a  cooperative  agreement  (CA)  to  pay 
for  a  teacher's  salary,  used  extramural  funds  for  custodial 
services,  and  used  research  and  development  operating  funds 
for  renovations  of  a  day  care  center.   Further,  the  day  care 
center  provided  care  for  less  than  the  mandated  50  percent 
of  children  of  Federal  employees.   At  the  time  of  our 
initial  contact  with  Narragansett,  only  three  of  the  23 
children  cared  for  were  children  of  Federal  employees. 

Agency  funds  were  improperly  used  for  the  purpose  of 
providing  an  opportunity  for  EPA  employees  to  obtain 
advanced  academic  degrees.   These  actions  circumvented 
Federal  statutes.  Agency  policy,  and  the  Federal  Personnel 
Manual.   The  Narragansett  Laboratory  Director  encouraged  the 
use  of  Agency  funds  to  obtain  advanced  degrees  for  his 
employees.   As  a  result,  we  identified  six  employees  who 
were  enrolled  in  advanced  degree-granting  programs  with  the 
primary  purpose  of  obtaining  an  advanced  degree. 


CONTRACT  MANAGEMENT  CONTROLS  WERE  D>^ADEOUATE 

The  project  officers  at  Narragansett  did  not  properly  manage  the 
work  and  activities  performed  by  its  contractors.  The  project 
officers:   (1)  allowed  contract  employees  to  perform  inherently 
governmental  functions;  (2)  did  not  control  contractor  costs;  and 
(3)  did  not  monitor  contractor  work  in  process. 

These  conditions  were  allowed  to  occur,  because  even  though  the 
project  officers  were  certified,  they  did  not  carry-out  their 
responsibilities.   One  project  officer  abdicated  control  over  the 
contract  to  the  contractor,  and  the  Narragansett  Laboratory 
Director  was  insulated  from  contract  management  issues.   Further, 
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deficiencies  occurred  in  part  because  of  vaguely  written 
statements  of  work,  insufficiently  developed  work  assignments, 
lack  of  consistent  Agency  directives  and  insufficient  time  spent 
on  contractor  oversight.   As  a  result,  contract  management  was 
materially  deficient,  which  resulted  in  numerous  contract 
management  and  control  deficiencies. 

INAPPROPRIATE  USE  AND  CONTROL  OF  THE  IMPREST  FUND 

Narragansett  did  not  have  adequate  controls  to  ensure  that  the 
day  to  day  operation  of  the  imprest  fund  was  properly  managed  in 
accordance  with  applicable  government  regulations.   As  a  result, 
we  found  that  the  fund  lacked  proper  accountability,  and  was  a 
mechanism  to  fund  questionable  procurement  activities.   These 
improprieties  included:  purchases  from  family  members  of 
laboratory  employees;  purchases  from  an  on-site  contractor- 
employee  owned  firm;  repetitive  purchases  for  services  that 
should  have  been  procured  via  another  process;  missing 
documentation;  and  lack  of  control  over  receipt  of 
reimbursements.   In  many  cases  these  actions  were  allowed  to 
occur  because,  in  the  view  of  Narragansett  management, 
convenience  for  the  requestor  and  the  vendor  was  more  important 
than  proper  accountability.   The  failure  to  properly  control  the 
operation  of  the  imprest  fund  resulted  in  activity  that  has  the 
appearance  of  preferential  treatment  toward  family  members  and  to 
an  on-site  contractor-employee  owned  firm. 

ENFORCEMENT  OF  TIME  AND  ATTENDANCE  POLICIES 

Narragansett  officials  did  not  ensure  that  all  Agency  time  and 
attendance  regulations  and  policies  were  enforced.   The  lack  of 
effective  oversight  of  this  important  function  resulted  in  abuses 
to  the  system.    As  a  result,  we  found:  (1)   several  employees 
were  receiving  "unofficial"  compensatory  time  and  subsequently 
charging  this  time  as  opposed  to  their  leave  balances;  (2)  the 
branch  chief  who  supervised  these  employees  authorized  the 
"unofficial"  compensatory  time  although  he  was  aware  EPA  policy 
was  being  violated;  (3)  employees  were  instructed  to  fill  out 
leave  slips  to  protect  themselves  in  case  of  accident  and  when 
the  leave  was  completed  the  slips  were  subsequently  destroyed; 
(4)  the  project  officer  for  the  Colejon  contract  was  not  working 
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a  full  day  as  required;  and  (5)  the  project  officer's  supervisors 
allowed  the  practice  to  continue,  even  though  they  were  aware  of 
the  violation. 

Narragansett  management  officials  did  not  enforce  the  Agency's 
time  and  attendance  policies  in  these  cases  which  raises 
questions  of  the  integrity  of  the  laboratory's  complete  time  and 
attendance  process. 

NARRAGANSETT  EMPLOYEES'  CONFIDENTIAL  STATEMENTS 
WERE  INCOMPLETE 

The  Deputy  Ethics  Official,  who  is  the  Narragansett  Laboratory 
Director  did  not:  (1)  direct  a  project  officer  {GS-12) ,  to  submit 
a  Confidential  Statement  of  Employment  and  Financial  Interest; 
(2)  ensure  all  outside  employment  was  approved  in  advance;  (3) 
ensure  that  fiscal  1991  statements  were  retained;  and  (4)  ensure 
Narragansett  employee  confidential  statements  on  file  for  the 
March  1992  update  were  complete.   The  March  1992  statements  were 
incomplete  because  employees  did  not  disclose  the  financial  and 
employment  interests  of  spouses  and  minor  children;  and 
accurately  complete  position  titles  and  dates  of  position 
appointments. 

EPA  regulations  and  Agency  Ethics  Advisories  emphasize  to  Deputy 
Ethics  Officials  that  employees,  such  as  project  officers,  whose 
duties  directly  affect  the  financial  interests  of  specific 
parties,  should  be  required  to  file  complete  and  accurate 
confidential  statements.   The  Narragansett  Deputy  Ethics  Official 
had  not  established  effective  internal  management  controls  to 
ensure  employee  confidential  statements  were  accurately  and 
timely  completed  in  accordance  with  Agency  regulations.   The 
Deputy  Ethics  Official  was  also  unaware  that  project  officers 
below  the  grade  of  GS-13  were  also  required  to  complete 
confidential  statements.   As  a  result,  a  project  officer  who  was 
working  as  a  town  inspector  during  the  day,  did  not  file  a 
confidential  statement  (see  Chapter  6),  employees'  spouses  worked 
for  on-site  contractors,  and  the  potential  exists  that  conflict 
of  interest  issues  may  have  existed  at  Narragansett  without  the 
knowledge  of  the  Deputy  Ethics  Official  because  statements  were 
not  filed,  or  were  incomplete  when  filed. 
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Fn.RS  AT  NARRACxANSETT  PURGED  BEFORE  OIG  REVIEW 

During  our  review  of  the  selected  contract  files,  Narragansett 
officials  were  unable  to  provide  us  documentation  relating  to  the 
development  of  the  decision  to  request  the  procurement  of  these 
contracts  or  with  support  for  alleged  instructions  from 
Cincinnati.   We  were  advised  that  this  type  of  information, 
including  records  of  correspondence,  procurement,  and 
administration  of  these  contracts  was  maintained  in  the  official 
contract  files  in  Cincinnati.   We  were  advised  that  all  records 
(i.e.,  notes,  correspondence,  etc.)  were  not  maintained  in 
Narragansett  files.   During  the  week  of  March  9,  1992,  (less  than 
three  working  days  after  the  OIG's  initial  contact  with  the 
Narragansett  Laboratory  Director,  regarding  our  pending  review) 
the  Narragansett  Director  of  Research  and  Administrative  Support 
Services  told  staff  members  involved  in  contract  management  at 
Narragansett,  what  documents  should  be  located  in  the  contract 
files,  and  to  remove  and  shred  items  that  were  already  located  in 
the  official  files  in  Cincinnati.   This  order  was  given  without 
the  knowledge  of  the  Narragansett  Laboratory  Director.   We  were 
advised  that  Narragansett  project  officers  and  work  assignment 
managers  were  told  to  shred  duplicate  items,  any  extraneous 
information.  Confidential  Business  Information,  and  documents 
that  should  be  maintained  at  Cincinnati,   Project  Officers 
advised  us  that  they  did  not  verify  whether  documents  to  be 
destroyed  were  located  in  Cincinnati  before  destroying  the 
documents. 

In  our  opinion,  the  timing  of  the  destruction  of  these  documents 
provides  the  appearance  that  some  Narragansett  officials  may  have 
been  attempting  to  impede  our  audit  of  the  Laboratory.   This 
observation  was  shared  by  staff  members  at  the  Laboratory.   The 
Chief  of  the  Ecosystems  Branch  stated  he  saw  several  bags  of 
shredded  material,  and  advised  during  a  Laboratory  senior 
management  team  meeting,  that  he  thought  it  was  "stupid"  to  shred 
files,  especially  the  week  before  the  OIG  visit.   He  further- 
stated  that  another  Narragansett  branch  chief  agreed  with  him. 
As  a  result  of  these  actions,  we  have  no  assurance  that  we  have 
reviewed  all  documents  relating  to  the  procurement  or 
administration  of  the  contracts  we  audited. 
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Narragansett  and  Contract  Staff  Coached 

The  Director  of  Research  and  Administrative  Support  Services  also 
provided  pre-audit  briefing  sessions  with  both  the  Narragansett 
staff  and  with  on-site  contractor  staff.   During  these  sessions 
the  staffs  were  coached  regarding  their  roles  and 
responsibilities  in  the  contract  management  process.   They  were 
further  advised  of  allowable  and  unallowable  contract  activity. 
Areas  such  as  personal  services,  conflicts  of  interest,  and  work 
assignments  were  discussed. 

As  a  result  of  these  two  actions,  we  have  no  assurance  that 
information  that  should  have  been  made  available  for  our  review 
was  provided.   Further,  extensive  additional  audit  effort  was 
required  in  an  attempt  to  mitigate  these  impediments. 

RECOMMENDATIONS 

The  following  are  our  key  recommendations.   Additional 
recommendations  are  contained  in  the  body  of  the  report. 

We  recommend  that  the  Assistant  Administrator  for  the  Office  of 
Research  and  Development  direct  the  Narragansett  Laboratory 
Director  to: 


Implement  existing  procedures  to  ensure  that  contracts  are 
competitively  bid. 

Develop  procedures  to  ensure  that  Research  and  Development 
funds  are  used  for  their  designated  purpose  in  accordance 
with  laws,  regulations,  and  applicable  EPA  policies  and 
directives. 

Appoint  qualified  Project  Officers  to  ensure  that  all  work 
performed  by  contractors  is  authorized  in  accordance  with 
applicable  laws,  regulations,  and  EPA  policies  and 
directives  and  within  the  contract's  Statement  of  Work. 

Review  all  current  work  assignments  for  compliance  with  the 
contracts'  statement  of  work. 
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Establish  procedures  to  periodically  verify  the  accuracy  and 
validity  of  contractor  payment  requests. 

Strengthen  controls  to  ensure  the  proper  use  and 
accountability  of  the  imprest  fund. 

Ensure  that  laboratory  employees  are  aware  of  and  adhere  to 
Federal  time  and  attendance  policies.   This  policy  should  be 
emphasized  by  the  Laboratory  Director  periodically 
throughout  the  year. 

Direct  all  Narragansett  employees  who  should  be  required  to 
file  Confidential  Statements  of  Employment  and  Financial 
Interests  to  do  so.   Improve  procedures  to  ensure  that  these 
statements  are  properly  completed  and  timely  filed  as 
prescribed  by  EPA  regulations  and  directives. 

Inform  all  staff,  contractors,  and  on-site  cooperators 
that  deliberate  obstruction  of  a  Federal  audit  or 
destruction  of  Federal  records  without  proper  approval  is 
improper  under  18  U.S.C.  1516 


AGENCY  COMMENTS  TO  THE  DRAFT  REPORT 

The  Acting  Assistant  Administrator's  for  the  Office  of  Research 
and  Development  and  the  Office  of  Administration  and  Resources 
Management  were  in  agreement  with  our  report,  and  have  already 
acted,  or  have  agreed  to  act,  to  resolve  the  issues  raised  in 
this  report.   Their  entire  response  to  the  report  is  located  in 
Appendix  A. 
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PURPOSE 


The  Office  of  Inspector  General  (OIG)  has  completed  an  audit  of 
selected  segments  of  the  operations  of  the  Environmental  Research 
Laboratory-Narragansett,  located  in  Narragansett,  Rhode  Island 
and  its  sub-office  located  in  Newport,  Oregon.   Based  on  contract 
management  deficiencies  found  in  recent  audit  work  performed  at 
the  EPA  Office  of  Research  and  Development's  (ORD)  Environmental 
Research  Laboratory  located  in  Duluth,  Minnesota,  we  performed  a 
survey  of  the  Narragansett  Laboratory  in  April  1992.   The  results 
of  the  survey  concluded  that  an  audit  was  warranted.   This  report 
contains  the  results  of  audit  and  our  opinions.   The  objectives 
were  to  determine  whether  Narragansett  management  and  staff: 

o    properly  used  contracts,  interagency  agreements,  and 
cooperative  agreements  as  intended  to  help  accomplish 
the  Agency's  research  mission; 

o    complied  with  applicable  laws,  regulations,  and 
directives  when  procuring  extramural  services; 

o    managed  contracts  to  ensure  that  contractor  performance 
was  in  compliance  with  contract  provisions  and  the 
statement  of  work; 

o  provided  effective  oversight  of  contractor  performance 
to  ensure  the  laboratory  accomplished  its  primary  work 
goals  and  objectives; 

o    established  effective  management  controls  over  the 
laboratory's  imprest  fund; 

o    complied  with  applicable  regulations  and  directives 
regarding  record  retention,  educational  benefits, 
submission  of  employee  confidential  statements;  and 

o  adhered  to  the  laws  and  regulations  governing  time  and 
attendance  requirements  for  Federal  employees. 
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BACKGROUND 

The  mission  of  the  Office  of  Research  and  Development  and  its 
Environmental  Research  Laboratory  System  is  to  provide  high 
quality,  timely  scientific  and  technical  information,  products 
and  assistance  in  support  of  Agency  programs  and  goals.   The 
Agency's  research  program  is  conducted  through  twelve 
environmental  laboratories  across  the  country  employing  some 
1,900  people,  with  an  annual  budget  of  about  $450  million.   ORD's 
overall  planning  process  engenders  an  applied  research  and 
development  program  focused  on  answering  key  scientific  and 
technical  questions  related  to  EPA's  decision-making.   Short  term 
scientific  and  technical  studies  support  immediate  regulatory  and 
enforcement  decisions  while  a  longer-term  core  research  program 
extends  the  knowledge  base  of  environmental  science  and 
anticipates  environmental  problems. 


STAFFING    AT    NARRAGANSETT 
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The  chart  to  the  left  shows 
that  for  the  period  between  FY 
1987   and  FY  1991  extramural 
staff  at  Narragansett 
increased  from  56  (43  percent 
of  total  Narragansett  staff) 
to  137  (66  percent  of  the 
total  staff) . 


To  accomplish  its  research  mission  with  strictly  imposed  Federal 
employment  ceilings,  Narragansett  and  other  ORD  laboratories  have 
had  to  increase  their  dependency  on  extramural  level-of-ef fort 
(LOE)  contracts,  grants,  cooperative  agreements  (CA) ,  and 
interagency  agreements  to  conduct  or  supplement  much  of  its 
research.   For  example,  Narragansett  used  $9.7  million  of  its 
$15.1  million  fiscal  1991  appropriation  for  extramural 
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activities.  This  included  agreements  with  four  contractors 
(procured  and  managed  through  the  Contract  Management  Division  in 
Cincinnati,  Ohio)  worth  approximately  $6.6  million  which  provided 
134  full-time  contractor  employees  for  Narragansett.   Additional 
full  time  equivalents  were  provided  through  cooperative 
agreements  with  the  University  of  Rhode  Island  (6  positions) , 
Oregon  State  University  (3  positions)  and  the  National  Council  of 
Senior  Citizens  -  Senior  Environmental  Employee  (SEE)  Program  (23 
positions) ,   These  positions  provided  the  laboratory  with  both 
high-technology  support  and  scientific  expertise.   They 
represented  nearly  two-thirds  of  Narragansett 's  human  resources. 

SCOPE  AND  METHODOLOGY 

The  audit  covered  the  contract  management  activities  and 
operations  of  the  Environmental  Research  Laboratory-Narragansett. 
The  overall  objective  of  the  audit  was  to  determine  if 
Narragansett  was  properly  using  its  extramural  funds  to  obtain 
services  in  compliance  with  applicable  laws,  regulations,  and 
Agency  directives. 

To  assess  Narragansett ' s  overall  use  of  extramural  activities  and 
day-to-day  operations,  we  interviewed  key  laboratory  personnel 
and  performed  an  extensive  review  of  the  contract,  cooperative 
agreement,  interagency  agreement,  imprest  fund,  time  and 
attendance,  confidential  statements,  and  personnel  files.   We 
interviewed  laboratory  management,  project  officers,  work 
assignment  managers,  support  personnel,  and  contractor/cooperator 
employees  located  in  Narragansett  and  Newport.   We  interviewed 
EPA  Headquarters  contracting  officers  and  contract  and  grant 
specialists  involved  in  contracts  and  grants  sampled. 

The  majority  of  the  audit  work  was  performed  in  Narragansett,  RI. 
Additionally,  the  audit  required  site  visits  to  the  University  of 
Rhode  Island,  located  in  Kingston,  RI ,  and  extensive  contact  with 
the  laboratory's  sub-office  in  Newport,  OR.   We  also  contacted 
EPA  Contracts  Management  Division-Cincinnati,  Ohio;  and  the 
Office  of  Acquisition  Management  officials  in  Washington,  D.C.; 
the  Office  of  Grants  and  Debarment,  Grants  Administration 
Division;  the  EPA  Training  Institute;  the  Office  of  International 
Activities;  and  the  Office  of  General  Counsel.   We  contacted 
private  firms  which  were  identified  as  participants  in  the 
procurement  process  for  the  contracts  and  cooperative  agreements 
reviewed  in  Narragansett. 
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The  audit  was  performed  in  accordance  with  the  Government 
Auditing  Standards  issued  by  the  Comptroller  General  of  the 
United  States  (1988  revision)  as  they  relate  to  economy  and 
efficiency  and  program  result  audits.   This  review  was  the  result 
of  a  joint  effort  between  Eastern  Audit  Division  (EAD)  and 
Eastern  Investigations  Division  (EID) .   Some  of  the  information 
that  was  used  in  developing  this  report  was  obtained  from  EID. 
We  conducted  our  audit  between  June  3,  1992,  and  January  29, 
1993.   While  we  were  conducting  our  audit,  the  Office  of 
Acquisition  Management,  Contracts  Management  Division, 
Cincinnati,  and  Narragansett  initiated  some  corrective  actions, 
as  described  throughout  this  report.   Our  audit  included  tests  of 
management  and  related  Federal  Managers'  Financial  Integrity  Act 
(FMFIA)  controls,  policies,  and  procedures  specifically  related 
to  the  audit  objectives.   The  findings  in  this  report  include 
material  weaknesses  identified  during  the  audit  and  our 
recommendations  to  correct  the  weaknesses. 

The  audit  was  intended  to  identify  whether  contracting  activities 
at  Narragansett  were  appropriate  under  applicable  laws, 
regulations  and  Agency  directives.   In  addition,  we  reviewed 
actions  to  determine  if  there  were  potential  conflicts  of 
interest  or  contracting  situations  which  resulted  in  personal 
services  or  unnecessary  duplication  of  contracted  services.   The 
audit  was  intended  to  also  identify  internal  control  weaknesses 
in  Narragansett 's  contracting  and  management  processes. 

The  following  chart  identifies  our  areas  of  audit  and  various 
universes  from  which  samples  were  drawn.   The  cooperative 
agreement  universe  included  all  CA's  which  received  funding  from 
fiscal  1989  through  fiscal  1992.   As  a  result,  some  of  the  CA's 
reviewed  were  completed.   Our  audit  of  interagency  agreements 
(lAG)  was  limited  to  agreements  issued  during  fiscal  1992. 
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Audit  Area 

Universe 

Max.  Value 
(millions) 

Sample 

Max.  Value 
(millions) 

Contracts 
CA's 
I  AG's 

5* 
26 

7 

$44,007 

$7,104 

$.648 

3 
10 

7 

$41,634 

$6,278 

$.648 

The  overall  audit  objective  was  to  determine  if  Narragansett,  in 
concert  with  Cincinnati,  properly  used  its  extramural  funds  to 
obtain  services  in  compliance  with  applicable  laws,  regulations, 
and  Agency  directives.   Therefore,  we  assessed  Narragansett ' s 
overall  use  of  service  contracts,  the  contract  award  process, 
management  of  individual  contracts,  and  oversight  of  contractor 
performance.   Our  review  of  the  contract  award  process,  and 
general  contract  management  and  oversight,  was  limited  to  a 
judgmental  sample  of  contractors  providing  on-site  services 
to  Narragansett  and  Newport  and  selected  cooperative  agreements 
and  interagency  agreements  providing  both  on-site  and  off-site 
support.   While  the  audit  concentrated  on  active  Narragansett 
contracts,  cooperative  agreements,  and  interagency  agreements, 
the  predecessor  agreements  and  related  transactions  were  included 
where  we  considered  necessary  to  assess  long-term  Narragansett 
operations  and  to  fully  develop  the  deficiencies  noted. 

Our  findings  were  discussed  with  personnel  during  the  audit 
fieldwork  and  comments  were  obtained  from  Narragansett  management 
staff.   We  also  briefed  officials  from  the  Office  of  Research  and 
Development  and  the  Office  of  Acquisition  Management  on  our 
findings. 


*   Contracts  universe  limited  to  on-site  support  contracts. 
Sample  included  all  Narragansett  on-site  technical  support 
contracts.   We  did  not  review  Computer  Sciences  Corporation 
activity  at  Narragansett,  because  of  the  recent  OIG  audit 
activity.   Audit  Report  No.  ElNMEl-04-0169-2100295,  "EPA's 
Management  of  Computer  Sciences  Corporation  Contract  Activities," 
issued  March  31,  1992. 
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On  May  17,  1993,  we  issued  our  draft  report.   ORD  and  OARM 
responded  on  June  14,  1992.   The  Agency  responses  are  included  as 
Appendix  A,  in  this  report. 


AUDIT  SURVEY 

During  April  1992,  we  performed  survey  work  at  the  Narragansett 
Laboratory.   Because  of  on-going  or  proposed  Agency  actions  in 
response  to  recent  OIG  audits,'  certain  issues  identified  during 
the  Narragansett  survey,  such  as  personal  services  indicators  and 
inadequate  invoice  review,  did  not  warrant  further  audit  effort. 
These  issues  were  included  in  a  Special  Review  report  issued 
December  1,  1992,*  to  the  Assistant  Administrator  for  Research 
and  Development.   This  report  was  issued  under  provisions  of  OIG 
Manual  chapter  150.   Our  intent  was  to  identify  and  report  the 
problems  to  ORD  management  for  immediate  action  or  inclusion  in 
on-going  Agency  corrective  actions  for  contract  management  areas. 


Scope  Impediments 


During  the  course  of  the  audit,  we  encountered  two  specific 
impediments  to  the  accomplishment  of  our  audit  objectives.   These 
impediments  are  detailed  in  Chapter  8  of  this  report  and 
summarized  here: 


'  EPA's  Management  of  Computer  Sciences  Corporation  Contract 
Activities.  Audit  Report  No.  ElNMEl-04-0169-21000295  issued  March 
31,  1992,  and  Contracting  Activities  at  Environmental  Research 
Laboratory  -  Duluth.  Audit  Report  No.  ElJBFl-05-0175-2100443 
issued  July  7,  1992. 

*  Survey  Report  -  Contracting  Activities  at  the 
Environmental  Research  Laboratory,  Narragansett,  RI,  Report  No. 
E1BMG2-01-0372-3400006,  December  1,  1992. 
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Files  at  Narragansett  Purged  before  OIG  Review 

During  our  review  of  selected  contract  files,  Narragansett 
officials  were  unable  to  provide  documentation  relating  to  the 
decision  to  request  the  procurement  of  contracts  or  with  support 
for  alleged  instructions  from  Cincinnati.   We  were  advised  that 
this  type  of  information,  including  records  of  correspondence, 
procurement,  and  administration  of  these  contracts  was  maintained 
in  the  contracts  official  files  in  Cincinnati.   We  were  further 
advised  that  all  records  (i.e.,  notes,  correspondence,  etc.) 
were  not  maintained  in  Narragansett  files.   During  the  week  of 
March  9,  1992  (less  than  three  days  after  the  OIG's  initial 
contact  with  the  Narragansett  Laboratory  Director)  the 
Narragansett  Director  of  Research  and  Administrative  Support 
Services  (RASS)  told  all  staff  members  involved  in  contract 
management  what  the  contract  files  should  contain,  and  to  remove 
and  shred  items  that  were  already  in  the  official  files  in 
Cincinnati.   This  order  was  given  without  the  knowledge  of  the 
Narragansett  Laboratory  Director.   We  were  advised  that  project 
officers  and  work  assignment  managers  were  told  to  shred 
duplicate  items,  any  extraneous  information,  confidential 
business  information,  and  documents  that  should  be  maintained  in 
Cincinnati.   Project  officer's  stated  they  did  not  verify  whether 
documents  to  be  destroyed  were  located  in  Cincinnati  before 
destroying  them. 

In  our  opinion,  the  timing  of  the  destruction  of  these  documents 
gave  the  appearance  that  some  Narragansett  officials  may  have 
been  attempting  to  impede  our  audit  of  the  Laboratory.   As  a 
result  of  these  actions,  we  have  no  assurance  that  we  have 
reviewed  all  documents  that  were  related  to  the  procurement  or 
administration  of  the  contacts  we  reviewed. 

Narragansett  and  Contract  Staff  Coached 

The  Director  of  RASS  also  provided  pre-audit  briefing  sessions 
with  both  the  Narragansett  staff  and  with  contractor  staff. 
During  these  sessions  the  staffs  were  coached  regarding  their 
roles  and  responsibilities  in  the  contract  management  process. 
They  were  further  advised  of  allowable  contract  activity.   Areas 
such  as  personal  services,  conflicts  of  interest,  and  work 
assignments  were  discussed. 
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Because  of  these  two  actions,  we  have  no  assurance  that 
information  that  should  have  been  available  was  provided. 
Further,  extensive  additional  audit  effort  was  required  in  an 
attempt  to  mitigate  these  impediments. 


PRIOR  AUDIT  COVERAGE 

This  is  the  first  audit  performed  of  the  Environmental  Research 

Laboratory-Narragansett  by  the  OIG.  The  General  Accounting 

Office  has  not  performed  an  audit  of  the  Narragansett  Laboratory. 
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APPEARANCE  OF  INCUMBENT  FAVORITISM  IN  THE 
PROCUREMENT  OF  CONTRACTS 

Narragansett  officials  and  other  Agency  officials  did  not  fulfill 
all  of  their  responsibilities  to  ensure  that  contracts  were 
fairly  awarded  in  the  best  interest  of  the  Agency.   For  the  three 
contracts  reviewed,  we  found  in  two  contracts  strong  indications 
of  incumbent  contractor  favoritism.   One  contract  procurement 
favored  the  incumbent  by  tailoring  contract  requirements  and 
changing  the  contract  method.   The  second  contract  was  estimated 
at  a  level  just  below  the  $3  million  threshold,  which  would  have 
required  competition.   This  underestimation  of  the  contract  below 
the  threshold  avoided  competition  and  ensured  retainment  of  the 
incumbent  contractor.   In  the  third  contract  reviewed,  we  may 
have  identified  the  harmful  effect  that  the  Agency's 
mismanagement  of  the  its  procurement  system  created.   A  lack  of 
adequate  qualified  proposals  in  full  and  open  competitive  market. 

Specifically,  Narragansett  officials  actions  gave  the  appearance 
that  they  were  willing  to  compromise  the  integrity  of  the 
Agency's  procurement  regulations  and  Federal  Acquisition 
Regulation  (FAR)  to  ensure  that  the  incumbent  contractor  would  be 
retained.  These  actions  included:  tailoring  the  request  for 
proposal  (RFP)  requirements;  changing  the  contract  method;  and 
underestimating  the  contract  amount  to  benefit  the  incumbent.   As 
a  result,  these  contracts  did  not  appear  to  be  awarded  in 
accordance  with  the  letter  or  spirit  of  the  procurement  laws. 
Such  actions  damage  the  Agency's  ability  to  obtain  competitive 
proposals,  negotiate  favorable  terms,  and  ensure  the  integrity  of 
the  Agency's  procurement  process. 

The  FAR  Section  3.101-1  states: 

Government  business  shall  be  conducted  in  a  manner  above 
reproach  and,  except  as  authorized  by  statue  or  regulation, 
with  complete  impartiality  and  with  preferential  treatment 
for  none.   Transactions  relating  to  the  expenditure  of 
public  funds  require  the  highest  degree  of  public  trust  and 
an  impeccable  standard  of  conduct. 

The  EPA  Contract  Administration  handbook  dated  July  1990,  states 
in  Section  5.1,  Ethics  for  all  Government  Employees: 
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(12)  General  standards  which  affect  all  EPA  employees 
prohibit  any  action  which  might  result  in,  or  create  the 
appearance  of: 

(a)  Using  public  office  for  private  gain; 

(b)  Giving  preferential  treatment  to  any  organization 
or  person; 

(c)  Impeding  Government  efficiency  or  economy; 

(d)  Losing  independence  or  impartiality  of  action; 

(e)  Making  a  Government  decision  outside  official 
channels;  or 

(f)  Adversely  affecting  the  confidence  of  the  general 
public  in  the  integrity  of  the  Government. 

The  Contract  Administration  handbook  further  states  that:  "There 
must  be  no  question  of  favoritism  or  any  action  which  might 
compromise  or  appear  to  compromise  the  integrity  of  EPA's 
acquisition  program,"   The  section  that  follows  illustrates 
Narragansett's  disregard  for  proper  procurement  requirements. 


Contract  No.  68-Cl-OOll 

A  cost-plus-fixed-fee  contract  was  awarded  to  the  Colejon 
Mechanical  Corporation,  Cincinnati,  Ohio  for  work  to  be  performed 
at  the  Narragansett  laboratory  during  the  period  January  21, 
1991,  through  September  20,  1994.   The  competitively  bid 
Operations  and  Maintenance  contract  was  awarded  in  the  amount  of 
$1,295,652.   The  purpose  of  the  contract  was  to  provide 
maintenance  facilities  engineering  services  required  by  the 
Environmental  Research  Laboratory,  Narragansett,  Rhode  Island. 


a.  Removal  of  O&M  Contract  From  the  SB  A  H(a)  Program 

Narragansett  officials  appeared  to  be  interested  in  retaining  the 
incumbent  contractor  at  the  expense  of  other  interested  firms. 
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Once  the  incumbent  firm,  Colejon,  graduated  from  the  Small 
Business  Administration's  8(a)  set-aside  program,  it  was  no 
longer  able  to  compete  for  contracts  under  that  program. 
Narragansett  officials  removed  the  O&M  Contract  from  the  8(a) 
set-aside  program.   Once  this  occurred,  Colejon  had  the 
opportunity  to  compete  for  the  contract. 

There  were  varying  accounts  as  to  who  initiated  this  decision. 
The  project  officer  stated  that  the  decision  to  remove  the 
contract  from  the  8(a)  program  was  made  by  Cincinnati  officials. 
However,  the  Narragansett  Director  of  Research  and  Administrative 
Support  Services  (RASS)  stated  the  decision  to  remove  the  O&M 
contract  from  the  8(a)  program  was  made  by  Narragansett 
officials.   The  procurement  package  developed  by  Narragansett 
officials  included  a  Procurement  Request  Rationale  Checklist. 
Item  12  of  this  checklist  provided  several  possible  procurement 
methods  including  small  business,  partial  small  business,  or  8(a) 
set-aside.   Narragansett  officials  checked  none  of  the  above  and 
cited  the  following  as  their  reasoning: 

We  would  like  this  procurement  to  be  open  to  the  current 
firm,  Colejon,  which  was  previously  an  8(a)  firm,  but  has 
now  graduated  from  the  program. 

On  February  8,  1990,  Cincinnati  officials  completed  a  Record  of 
Procurement  Request  Review  which  approved  the  removal  of  the  O&M 
contract  from  the  8(a)  program.   The  reason  cited  for  this 
decision  was  to  "grant  desire  of  program  for  open  compet.  past  8 
years  has  been  a  set  aside." 

Although  the  Contracting  Officer  approved  the  removal  of  the 
Colejon  contract  from  the  8(a)  program,  the  OIG  could  not 
determine  another  reason  for  this  decision  other  than  the 
"desire"  of  Narragansett  officials  to  allow  the  incumbent  to  bid. 
This  is  not  sufficient  reasoning  to  warrant  the  removal  of  this 
contract  from  the  8(a)  program.   FAR  19.501(g),  Set  Asides  for 
Small  Business,  states: 

Once  a  product  or  service  has  been  acquired  successfully  by 
a  contracting  office  on  the  basis  of  a  small  business 
set-aside,  all  future  requirements  of  that  office  for  that 
particular  product  or  service  not  subject  to  simplified 
small  purchase  procedures  shall  if  required  by  agency 
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regulations,  be  acquired  on  the  basis  of  a  repetitive  set 
aside.  This  procedure  will  be  followed  unless  the 
contracting  officer  determines  that  there  is  not  a 
reasonable  expectation  that  1)  offers  will  be  obtained  from 
at  least  two  responsible  small  business  concerns  offering 
the  products  of  different  small  business  concerns  and  2) 
awards  will  be  made  at  fair  market  prices. 

We  believe  insufficient  justification  was  offered  for  allowing 
the  contract  to  be  competitively  bid.   Furthermore,  since  the 
contract  had  been  awarded  to  Colejon  as  an  8(a)  set-aside,  and 
renewed  as  such  in  1986,  we  believe  the  current  contract  should 
have  been  a  repetitive  set-aside  as  required  in  FAR  19.501(g). 

h.   Request  For  Proposals  CRFP)  Tailored  to  Incumbent 
Contractor 

Our  review  of  the  RFP  found  several  proposed  RFP  changes  that 
showed  the  incumbent  contractor  was  favored,  including  the 
downgrading  of  qualifications  for  contractor  personnel.   These 
changes  were  requested  by  Narragansett  officials.   In  the  initial 
RFP  issued  July  23,  1990,  the  Project  Manager  position  required 
five  years  of  experience  managing  personnel  in  construction  or 
operation/maintenance  of  industrial/commercial  buildings. 
Amendment  1,  issued  on  August  14,  1990,  removed  the  five  years  of 
experience  and  replaced  it  with  two  years.   When  questioned,  the 
PASS  Director  indicated  the  change  was  requested  by  Cincinnati 
officials  who  felt  "the  experience  was  excessive  when  compared  to 
similar  contracts  within  the  Agency."   However,  when  inquiries 
were  made  of  Cincinnati  officials,  they  responded  in  writing  that 
the  RASS  Director  at  Narragansett  requested  the  changes  in  a 
August  10,  1990,  telefacsimile  message. 

We  reviewed  the  contract  awarded  October  2,  1989,  to  Colejon  for 
ORD's  Environmental  Research  Laboratory-Gulf  Breeze,  Florida 
(ERL-GB) .   The  qualifications  for  the  Project  Manager  experience 
there  required  five  years.   Additionally,  we  found  the  staffing 
levels  at  Gulf  Breeze  consisted  of  less  skilled  labor  than  at 
Narragansett.   Since  the  ERL-GB  contract  was  awarded  only  nine 
and  one-half  months  before  the  Narragansett  RFP,  we  found  the 
reasoning  to  be  inconsistent  with  the  situation.   Also,  since  the 
Project  Manager  at  Narragansett  was  responsible  for  more  skilled 
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workers,  reducing  the  years  of  required  experience  seems 
inappropriate. 

Further  complicating  the  situation,  we  found  the  Project  Manager, 
even  with  the  new  two  year  requirement,  did  not  qualify  for  the 
position.   Based  on  his  resume,  the  Project  Manager  had 
experience  as  a  plumber  for  the  City  of  Providence,  RI  where  he 
"performed  the  maintenance  and  operation  of  seven  olympic-size 
swimming  pool  complexes"  from  1977  to  1984.   His  supervisory 
experience  was  obtained  at  Narragansett  from  1988  to  1989  as  a 
project  foreman.   The  contract  requires  two  years  of  experience 
in  managing  personnel  in  construction  or  operation/maintenance  of 
industrial/commercial  buildings.   The  Project  Manager  did  not 
meet  the  required  qualifications. 

In  addition  to  reducing  the  qualifications  of  the  Project 
Manager,  Narragansett  officials  also  downgraded  the  qualification 
requirements  for  the  maintenance  electrician.   Under  the  original 
RFP,  the  electrician  was  required  to  have  an  accredited 
certificate  for  heating  and  air  conditioning  systems.   Again, 
Narragansett  officials  requested  this  requirement  be  removed. 
The  reason  cited  by  the  RASS  Director  was  that  the  State  of  Rhode 
Island  did  not  require  such  a  certificate.   The  Director  also 
indicated  this  was  done  at  the  direction  of  Cincinnati  officials, 
who  dispute  this.   As  the  ERL-GB  contract  does  not  require  an 
electrician,  we  could  not  determine  if  such  a  requirement  for  the 
accredited  certificate  was  included  in  other  contracts  held  by 
Colejon. 

After  Amendment  1  to  the  RFP  was  issued,  one  firm  had  requested  a 
ten  day  extension  of  the  submission  date  for  proposals  (all  were 
due  one  week  after  the  amendment  was  issued) .   The  firm  needed  to 
revise  both  technical  and  cost  proposals  to  reflect  the  amendment 
changes.   Files  maintained  at  Narf-agansett  contained  the  request 
letter.   At  the  bottom  of  this  letter  was  a  handwritten  note 
stating  the  RASS  Director  at  Narragansett  "does  not  want  to 
extend  closing  date."  When  we  asked  the  project  officer  about 
the  letter,  he  said  he  never  saw  it  before.   A  subsequent 
discussion  with  the  RASS  Director  resulted  in  the  same  comment. 
However,  when  shown  the  copy  with  the  handwritten  note,  the 
Director  indicated  she  may  have  seen  it,  but  could  not  recall  why 
she  did  not  wish  to  extend  the  deadline. 
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48  CFR  15.410(b)  of  the  FAR  states: 

The  contracting  officer  shall  determine  if  the  closing  date 

needs  to  be  changed  when  amending  a  solicitation. . . 

The  contracting  officer  shall  not  award  a  contract  unless 

any  amendments  to  the  RFP  have  been  issued  in  sufficient 

time  to  be  considered  by  prospective  offerors."  (emphasis 

added) 

Another  area  of  the  RFP  tailored  to  the  incumbent's  benefit  was 
the  key  personnel  clause.   This  clause  listed  all  five  positions 
that  the  contractor  must  have  filled  when  the  contract  was 
awarded.   In  the  case  of  Colejon,  all  positions  at  Narragansett 
were  considered  key  personnel.   This  put  competing  firms  at  a 
disadvantage. 

We  contacted  several  firms  that  had  either  expressed  interest  in 
bidding  for  this  contract  or  submitted  a  proposal.   Two  firms 
that  responded  to  our  inquires  expressed  reservations  concerning 
the  key  personnel  clause.   One  firm  indicated  that  the  listing  of 
all  personnel  as  key,  although  not  unusual  in  EPA  contracts,  was 
a  drawback  in  deciding  whether  to  submit  a  proposal.   The  firm's 
president  stated  that  because  EPA  provides  very  little  notice  in 
general  between  the  actual  award  and  effective  date  for  a  new 
contract  (their  experience  was  24-48  hours  between  notice  and 
start) ,  they  could  not  bid  on  this  contract.   The  second  firm 
indicated  that  although  the  number  of  personnel  at  Narragansett 
was  small,  the  practice  of  listing  all  personnel  as  key  provided 
the  incumbent  with  a  clear  advantage  over  all  other  competition. 
This  was  particularly  true  at  Narragansett,  since  the  incumbent 
employees  expressed  no  interest  in  working  for  this  firm,  had 
they  been  awarded  the  contract.   Accordingly,  all  new  personnel 
would  have  to  be  recruited,  a  time-consuming  and  significant 
drawback  since  employees  could  not  begin  work  until  the  entire 
process  was  completed.   The  attendees  at  the  pre-proposal  meeting 
were  advised  "We  do  not  plan  phase-in  period."   They  were  advised 
the  contract  would  expire  September  30,  1990,  and  the  new 
contract  would  begin  October  1,  1990. 

It  should  be  noted  that  in  the  contract  awarded  at  ERL-GB,  the 
only  key  personnel  listed  was  the  Project  Manager.   Also,  the 
ERL-GB  RFP  section  H.7,  Key  Personnel,  did  not  list  any 
individuals  or  positions  as  key  personnel.   Instead,  contracting 
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officials  inserted  the  phrase  "To  be  determined  during 
negotiations"  into  the  RFP.   In  our  opinion,  the  listing  of  all 
personnel,  as  key  personnel  demonstrated  Narragansett ' s  favored 
treatment  of  the  incumbent  contractor. 


c.  Technical  Evaluation  Panel  and  Scores 

Our  review  found  several  problems  related  to  the  technical 
evaluation  of  proposals  received  for  the  O&M  contract.   After 
receiving  all  proposals,  a  Technical  Evaluation  Panel  (TEP)  was 
formed,  at  Cincinnati's  direction,  to  evaluate  the  proposals 
received.   Under  FAR  15.603,  the  purpose  of  any  source  selection 
process  is  to: 

(a)  Maximize  competition; 

(b)  Minimize  the  complexity  of  the  solicitations, 
evaluation,  and  the  selection  decision; 

(c)  Ensure  impartial  and  comprehensive  evaluation  of 
offerors'  proposals;  and 

(d)  Ensure  selection  of  the  source  whose  proposal  has  the 
highest  degree  of  realism  and  whose  performance  is 
expected  to  best  meet  stated  Government  requirements. 

During  our  review  of  the  project  officer  files,  we  came  across 
several  pages  of  review  notes  related  to  the  revised  evaluations 
performed  and  submitted  on  October  19,  1990.   While  we  could  not 
determine  who  wrote  the  notes  or  to  whom  they  were  directed,  the 
notes  suggest  the  evaluations  of  all  proposals  were  not  impartial 
as  required  under  FAR  15.603.   For  example,  one  of  the  notes 
states: 

Generally  speaking  you  should  try  to  structure  your  argument 
to  focus  on  the  major  strengths  of  those  you  want  to  keep  in 
CR  fcompetitive  range)  and  weaknesses  of  those  vou  wish  to 
exclude,  (emphasis  added) . 

Additionally,  according  to  the  summary  provided  with  the 
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October  19,  1990  scores,  the  Project  Manager  received  200  points 
(the  maximum)  for  his  experience.   As  discussed  earlier,  the 
Project  Manager  does  not  qualify  for  the  position  with  respect  to 
experience  as  stated  in  the  RFP.   Since  experience  is  a  key 
aspect,  we  do  not  understand  how  the  Project  Manager  could  have 
been  rated  superior. 

In  conclusion,  the  actions  taken  by  Narragansett  officials  to 
obtain  the  services  of  an  O&M  contractor  favored  the  incumbent, 
Colejon  Mechanical  Corporation.   Contractual  requirements  were 
specifically  tailored  to  its  favor.   Critical  decisions  by 
Narragansett  officials  concerning  the  awarding  of  this  contract 
created  the  appearance  of  favoritism  to  Colejon.   Among  the 
critical  decisions  made  were  the  type  of  procurement  process  to 
be  used  (competitive  vs.  8(a)  set  aside),  the  decision  to 
downgrade  several  position  qualifications  for  the  contractor's 
personnel  (thus  ensuring  the  incumbent's  current  personnel  would 
qualify  for  said  positions) ,  and  a  decision  not  to  allow 
contractors  more  time  to  revise  a  proposal  after  EPA  had  issued 
an  amendment  to  the  RFP. 

These  actions  occurred  because  Narragansett  and  Agency  officials 
did  not  always  follow  procedures  cited  in  the  FAR.  The  FAR 
requires  all  procurement  procedures  to  be  fair  and,  generally  to 
maximize,  full  and  open  competition.  Additionally,  officials  at 
the  Contract  Management  Division  in  Cincinnati  simply  acceded  to 
Narragansett 's  requests  for  changes. 

Contract  No.  68-C0-0051 

Narragansett  officials  made  several  decisions,  that  in  our 
opinion,  clearly  demonstrated  their  desire  to  ensure  the 
incumbent  8(a)  contractor,  AScI,  received  the  award.   The 
Business  Opportunity  Development  Reform  Act  of  1988'  requires 
that  the  Government  competitively  bid  all  8(a)  service  contracts 
that  have  an  estimated  value  of  over  $3  million. 

Narragansett  officials  estimated  the  value  of  the  contract  for 
on-site  technical  support  at  their  Newport,  Oregon  suboffice. 


'P.L.  100-656,  Sec.  303(b). 
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just  under  the  $3  million  threshold.   In  addition,  the  original 
five  year  performance  period  was  reduced  to  three  years,  with  the 
spending  level  actually  increasing  from  $2.8  million  to  $2.9 
million.   Cincinnati  officials  stated  that  Narragansett 
specifically  requested  that  this  solicitation  be  awarded  to  the 
incumbent  8(a)  contractor  (AScI) .   Cincinnati  officials  had 
recommended  to  SBA  that  this  contract  be  awarded  competitively. 
However,  according  to  Cincinnati  officials,  SBA  would  not  agree 
to  compete  a  contract  estimated  at  less  than  $3  million.   The 
contract  ultimately  was  awarded  to  AScI  at  $3,137,905. 

Based  on  documented  OIG  audit  results  of  other  ORD-ERL 
facilities'  procurement  practices,  it  appears  that  this  was  not 
an  isolated  case  of  a  contract  estimation  just  under  the  $3 
million  threshold,  but  an  apparent  act  of  favoritism  to  guarantee 
the  incumbent  AScI  received  the  follow-on  contract  award  by 
avoiding  competition.   Audit  results  in  Duluth'  and  Athens 
disclosed  that  AScI  contracts,  at  these  locations,  were  either 
split  or  underestimated  to  avoid  the  $3  million  threshold  that 
would  have  required  a  competitive  award.   Of  the  six  AScI 
contracts  addressed  in  the  Athens,  Duluth,  and  Narragansett  audit 
reports,  five  were  awarded  between  September  20-30,  1990.   In  our 
opinion,  a  pattern  of  favoritism  towards  this  contractor  has  been 
established.   The  underestimation  of  Contract  68-C0-0051  appears 
to  have  been  apparent  act  of  favoritism  to  ensure  the  incumbent 
contractor  AScI  received  the  follow-on  contract. 

The  Agency's  Office  of  Administration  and  Resources  Management 
(OARM)  advised  in  a  review  dated  July  17,  1992,'°  that,  in  their 


»  OIG  Audit  Report  No.  ElJBFl-05-2100443 ,  "Contracting 
Activities  at  Environmental  Research  Laboratory  Duluth,  MN", 
issued  July  7,  1992. 

'   OIG  Audit  Report  No.  E1JBF2-04-0300-3100156,  "Management 
of  Extramural  Resources,  Office  of  Research  and  Development, 
Environmental  Research  Laboratory,  Athens,  Georgia"  issued  March 
31,  1993. 

'"  Memorandum  dated  July  17,  1992  "Review  of  EPA  8(a) 
Contracts"   from  OARM  Chief  of  Quality  Assurance  Staff  to 
Director  of  Procurement  and  Contracts  Management  Division. 
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opinion,  the  awarding  of  Contract  68-C0-0051  appeared  to  be  an 
underestimation  of  the  $3  million  threshold  to  avoid  competition. 
In  their  review,  OARM  advised: 

Not  only  do  they  appear  to  be  underestimated.  .  .  In 
addition,  there  is  no  logical  explanation  as  to  why  these 
procurements  weren't  competed.  .  .  In  the  case  of  Contract 
68-C0-0051,  once  the  Contracting  Officer  had  noted  that  the 
government  estimate  was  $2.97M  for  an  award  to  the 
incumbent,  he  should  have  closely  scrutinized  the  estimate 
and  documented  the  file  as  to  whether  he  believed  that  the 
estimate  appeared  to  be  reasonable.   Such  a  review  was  never 
performed. 

A  single  isolated  act  of  favoritism  towards  an  incumbent  may  not 
have  a  negative  effect  on  the  operations  of  the  Agency.   However, 
there  appears  to  be  a  pattern  of  contract  award  favoritism  which 
will  have  a  significant  impact  on  the  Agency's  ability  to  procure 
services  through  full  and  open  competition.   Firms  will  be 
reluctant  to  provide  proposals  if  they  believe  that  the  Agency's 
procurement  system  is  not  truly  fair.   Further,  failure  to  have 
full  and  open  competition  places  the  Agency  at  a  disadvantage  in 
negotiating  the  terms  of  the  contract. 


Contract  No.  68-C1-0005 

In  our  opinion,  the  awarding  of  Contract  68-C1-0005  is  a  case 
study  in  the  failure  of  the  Agency's  ability  to  obtain  qualified 
proposals  and  negotiate  contracts  in  the  best  interest  of  the 
Agency.   It  may  have  resulted  from  the  perception  of  Agency 
favoritism  towards  incumbents  by  the  business  community,  as 
addressed  in  the  previous  two  contracts. 

From  185  solicitations  only  the  incumbent,  SAIC,  and  five  other 
companies  attended  the  prebid  conference.   Only  SAIC  and  A&A 
Diversified  Consultants  submitted  a  formal  proposal.   A&A 
Diversified  Consultants  did  not  attend  the  prebid  conference. 
Based  on  an  analysis  of  information  received  from  the  TEP  report 
on  technical  proposals,  the  Preliminary  Analytical  Cost 
Evaluation,  and  initial  Business  Evaluation  reports,  a 
competitive  range  was  set  which  included  SAIC  and  excluded  A&A 
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Diversified  Consultants.  The  technical  scores  and  cost  amounts 
were: 


TECHNICAL  RATING 

PROPOSED 

(1,000  PT  MAX) 

COST 

SAIC 

990 

$31,758,800 

A&A  DIVERSIFIED 

54 

$81,845,267 

Several  firms  declined  to 
submit  proposed  bids  because 
of  current  workloads  and  prior 
commitments  of  technical 
personnel.   Six  "no  bid" 
letters  were  received  with  one 
indicating  current 
commitments /workloads 
precluded  submitting  a 
proposal.   We  contacted 
Lockheed  Corporation  and  AScI 
Corporation 
by  telephone. 

We  also  contacted  several 
contractors  by  letter  to 
determine  why  they  did  not  bid 

on  the  contract.   Each  of  these  contractors  said  that  the 
decision  not  to  bid  was  based  on  several  factors:  (1)  an 
assessment  of  the  potential  competition;  (2)  there  was  an 
incumbent  contractor  and  no  reasonable  chance  of  displacing  it; 
(3)  the  cost  and  effort  involved  in  preparing  a  proposal  versus 
chances  of  winning  the  contract;  and  (4)  current  personnel 
commitments  and  effort  in  recruiting  additional  personnel. 

The  contract  Competitive  Range  document  approved  by  the  Source 
Selection  Official  on  Novenlier  21,  1990,  states: 

A&A  Diversified  Consultants,  Inc.  failed  to  demonstrate  its 
capabilities  and  qualifications  for  the  effort.   A  very  poor 
technical  proposal  was  submitted.   Only  an  organizational 
chart,  very  brief  description  of  experience,  and  cursory 
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discussion  of  technical  approach  was  submitted.   Many  of  the 
technical  evaluation  criteria  were  not  addressed  (14  of  22) 
and  the  remaining  8  criteria  were  evaluated  to  be 
deficient.  .  .  . 

In  summary,  the  proposal  is  totally  unacceptable  and  is 
grossly  deficient.   It  is  quite  evident  that  the  contractor 
simply  does  not  understand  the  RFP  and  how  to  respond  to  it. 
Additionally  the  cost  proposal  is  also  very  poor  and  not 
prepared  in  accordance  with  the  RFP  instructions.   The 
proposed  amount  is  2.5  times  greater  than  SAIC  which  also 
further  supports  a  lack  of  understanding.   Thus,  for  the 
reasons  set  forth  herein,  A&A  Diversified  Consultants  is 
excluded  from  the  competitive  range. 

In  48  CFR  15.603,  which  deals  with  source  selection,  states, 
source  selection  procedures  are  designed  to: 

(a)  Maximize  competition; 

(b)  Minimize  the  complexity  of  the  solicitation, 
evaluation,  and  the  selection  decision; 

(c)  Ensure  impartial  and  comprehensive  evaluation  of 
offerors'  proposals;  and 

(d)  Ensure  selection  of  the  source  whose  proposal  has 
the  highest  degree  of  realism  and  whose  performance 
is  expected  to  best  meet  government  requirements. 

EPAAR  section  1515.609(c),  which  deals  with  the  competitive  range 
states: 

when  only  one  offer  is  determined  to  be  in  the  competitive 
range,  the  Contracting  Officer  shall  review  the  solicitation 
document  to  assure  that  it  did  not  unduly  restrict 
competition.   The  competitive  range  determination  shall 
include  a  discussion  of  the  relevant  aspects  of  the 
solicitation. 

According  to  the  two  Cincinnati  contracting  officers  responsible 
for  the  SAIC  award,  they  realized  that  the  contract  award  did  not 
appear  proper,  and  should  have  been  re-solicited.   However,  in 
accordance  with  Agency  policy,  the  award  was  reviewed  by  the 
Agency's  Competition  Advocate.   Because  the  EPA  Competition 
Advocate  signed  off  on  the  contract  award,  the  contracting 
officer  proceeded  with  the  award  without  re-solicitation. 
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The  EPA  Competition  Advocate  advised  that  in  this  case  the 
contract  award  should  have  been  for  one  year  and  then  re- 
advertised.   We  found  no  evidence  that  this  recoitunendation  was 
given  to  Cincinnati.   The  contract  was  awarded  for  five  years. 
Further,  we  found  no  evidence  that  Cincinnati  took  additional 
action  to  ensure  the  contract  was  competitively  bid  and  awarded 
after  A&A  Diversified  was  eliminated  from  the  competitive  range 
of  contract  consideration. 

These  practices  have  established  the  appearance  of  a  pattern  of 
favoritism  towards  incumbents.   The  common  belief  among  firms 
interested  in  doing  business  with  the  Agency  is  that  if  the 
incumbent  contractor  is  a  candidate  for  a  follow-on  contract,  it 
is  not  worth  the  time  and  expense  to  put  a  proposal  together, 
because  the  likelihood  of  replacing  an  incumbent  is  remote.   For 
this  reason  among  others  the  Agency  only  received  two  proposals 
from  185  solicitations. 

Failure  to  have  adequate  competition  also  puts  the  Agency  at  a 
disadvantage  when  negotiating  with  contractors.   For  example,  the 
Science  Applications  International  Corporation  (SAIC)  proposed  a 
contract  amount  of  $31,7  58,800.   However,  the  final  negotiated 
contract  was  awarded  for  $37,200,541,  a  difference  of  $5,441,741. 
The  initial  proposal  did  not  include  the  base  and  award  fees. 
When  these  fees  were  added  to  the  original  amount,  the  total 
proposal  equaled  $34,934,680.   The  difference  of  $2,265,861  could 
not  be  supported  by  Cincinnati  staff. 


Narragansett  officials  did  not  fulfill  their  responsibility  to 
ensure  that  contracts  were  awarded  in  the  best  interest  of  the 
Agency.   For  two  of  the  contracts  reviewed,  we  found  indications 
of  the  appearance  of  favoritism  to  the  incumbent  contractor. 
Our  review  of  the  third  contract,  revealed  the  harmful  effect 
that  lack  of  full  and  open  competition  may  have  on  the  Agency's 
ability  to  attract  qualified  firms. 

Narragansett 's  actions  demonstrated  their  desire  to  ensure  that 
the  incumbent  on-site  contractor  would  be  retained.  As  a  result, 
full  and  open  competition  was  not  obtained  and  the  integrity  of 
the  Agency's  procurement  process  was  damaged. 
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CONCLUSIONS 

Narragansett 's  favoritism  toward  the  incumbent  contractor  had  a 
negative  effect  on  EPA's  ability  to  procure  services  through 
full  and  open  competition.   Firms  will  be  reluctant  to  provide 
proposals  if  the  Agency's  procurement  system  is  not  perceived  as 
truly  fair. 

RECOMMENDATIONS 


We  recommend  the  Assistant  Administrator  for  Research  and 
Development  require  the  Director  of  the  Narragansett  Laboratory 
to: 

1.  Issue  instructions  to  all  staff  on  the  importance  of  the 
integrity  of  the  EPA  procurement  system.   Advise  that 
favoritism,  any  type  of  preferential  treatment,  or  any 
action  that  can  be  perceived  as  preferential  treatment 
towards  any  party,  including  but  not  limited  to  the 
incumbent,  will  not  be  tolerated. 

2.  Establish  clear  lines  of  management  accountability  for 
contract  procurement  issues  accountability  is  enforced. 

3.  Emphasize  to  all  contract  management  staff  the 
responsibilities  of  their  respective  positions  in  the 
procurement  process. 

4.  Issue  comprehensive  guidance  to  contract  management 
staff  regarding  the  retention  of  all  records  and 
detailed  evidence  of  oral  instructions  provided  by  the 
contracting  officer.   Further,  ensure  that  all 
documentation  is  dated  and  that  the  rationale  for 
authorization  of  an  action  is  explained. 
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AGENCY  RESPONSE  TO  DRAFT  REPORT 

ORD  Response 

ORD  agreed  with  the  findings  and  recommendations  presented  in 
Chapter  2.   Corrective  actions  and  milestone  dates  for  completion 
of  the  actions  were  sufficient  to  resolve  all  recommendations 
made  to  ORD  and  Narragansett  management. 

ORD's  comments  on  Chapter  2's  recommendations  are  detailed  in 
Appendix  A. 

OARM  Response 

OARM  agreed  with  the  findings  and  recommendations  in  Chapter  2. 
OARM's  comments  are  detailed  in  Appendix  A. 
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Narragansett  circumvented  various  Congressional,  statutory,  and 
EPA  constraints  on  the  use  of  extramural  resources.   As  a  result, 
we  found  examples  of  activities  at  Narragansett  that  circumvented 
the  intended  purpose  of  these  contracts  and  assistance 
agreements.   These  activities  included: 

-  Inappropriate  use  of  Research  and  Development 
appropriations  to  fund  contractor  work  outside  the  scope 
of  the  contract; 

-  Inappropriate  use  of  an  interagency  agreement  as  a  conduit 
to  fund  foreign  nationals'  travel; 

-  Improper  use  of  cooperative  agreement  funds  to  support  a 
day  care  center;  and 

-  Circumvention  of  EPA  education  policy  to  obtain  advanced 
degrees  for  Agency  employees. 

Narragansett  senior  management  stated  that  these  activities 
occurred  because  of  their  belief  that  the  mission  of  the 
laboratory  was  paramount.   Further,  they  stated  they  wanted  to 
get  the  job  done  through  the  most  convenient  means.   This 
resulted  in  the  use  of  various  mechanisms  that,  in  our  opinion, 
were  not  intended  for  the  purpose  used  by  Narragansett. 


Inappropriate  Use  Of  Funds  To  Support  Contractor  Activities 

Narragansett  Research  and  Development  funds  were  expended  to 
support  contractor  activities  that  were  outside  the  scope  of  the 
contract.   These  funds  were  used  to  purchase  supplies  and 
materials  which  were  used  by  the  contractor  to  complete  various 
work  assignments.   For  the  17  month  period  ending  May  31,  1992, 
Narragansett  expended  $43,741  in  Research  and  Development  (R&D) 
operating  funds.   These  funds  were  used  for  such  items  as 
carpeting  ($3,300),  furniture  and  fixtures  used  for  renovating 
office  space  ($6,718),  and  tools  for  the  contractor's  shop  at 
Narragansett  ($1,390).   The  project  officer  stated  that  the  funds 
were  used  because  the  contractor  only  had  a  budget  of  $40,000  for 


25   Report  B1JBF2-01-0275-3100236 


171 


CHAPTER  3 

MISUSE  OF  EPA  RESEARCH  CONTRACT,  COOPERATIVE 

AGREEMENTS,  AND  INTERAGENCY  AGREEMENTS 


material  and  supplies  for  the  year  and  the  project  officer  did 
not  want  them  to  exceed  their  budget.   Second,  if  the  contractor 
exceeded  their  budget,  the  project  officer  "would  look  bad." 

The  Director  of  Program  Operations  Staff,  Office  of  Environmental 
Processes  and  Effects  Research  (OEPER) ,  Office  of  Research  and 
Development  (ORD) ,  advised  that  R&D  operating  funds  can  be  used 
for  such  items  as  pens,  pencils,  personal  computers,  non- 
government furnished  equipment  and  other  items  necessary  for 
office  operations.   The  Director  also  stated  that  for  O&M 
contracts  (such  as  Colejon) ,  the  laboratory  may  be  able  to  use 
funds  from  its  operating  expense  account  to  purchase  supplies  for 
the  contractor  since,  in  some  cases,  the  supplies  were  used  for 
the  direct  benefit  of  Federal  employees'  work  space  and  general 
operations.   However,  the  Director  stated  this  would  be 
prohibited  if  the  contractual  statement  of  work  specifically 
states  that  the  contractor  is  to  provide  such  supplies. 

Contract  clause  C.2,  Statement  of  Work/Specifications  states: 

"The  Contractor  shall  furnish  the  necessary  personnel, 
material,  equipment,  services  and  facilities  (except 
as  otherwise  specified) ,  to  perform  the  Statement  of 
Work/Specifications  included  in  Attachment  A." 
(emphasis  added) 

Furthermore,  the  Statement  of  Work,  attachment  A  of  the  contract 
states: 

"The  Contractor  shall  furnish  the  necessary  cnialified 
personnel,  toola.  transportation,  materials,  and 
equipment.  .  .  and  do  all  things  necessary  for  or  incident 
to  the  operation,  maintenance,  repair,  and  modification 
of  the  mechanical,  electrical,  and  seawater  systems  and 
physical  building  plant.  ..." 

In  our  opinion,  the  use  by  Narragansett  of  R&D  operating  funds  to 
supplement  the  contractor  may  be  in  violation  of  the  contract. 


Inappropriate  Use  of  Interagency  Agreement  to  Fund  Foreign  Nationals 
Travel. 
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Narragansett  improperly  utilized  an  interagency  agreement  (lAG)  to 
bring  foreign  national  scientists  from  China  to  the  United  States 
for  a  two-month  study,  as  part  of  a  joint  USEPA-Peoples  Republic 
of  China  Agreement.   The  use  of  the  lAG  with  the  Department  of 
Commerce-National  and  Oceanic  Atmospheric  Administration  (NOAA) 
was  a  circumvention  of  EPA  guidance  on  international  travel  by 
non-EPA  employees.   As  a  result,  Narragansett  evaded  the  strict 
guidelines  on  control  of  international  travel.   This  action  was 
allowed  to  occur  because  controls  established  over  lAG's  were  not 
sufficient  to  ensure  all  established  guidelines  were  followed. 

EPA  OARM  Transmittal  2550-C  CHG  11  dated  August  5,  1992,  defines 
an  interagency  agreement  as  follows: 

An  interagency  agreement  (lAG)  is  a  written  agreement  between 
Federal  agencies  under  which  goods  or  services  are  provided 
on  a  reimbursable  basis. 

EPA  OARM  Transmittal  2550B  dated  May  17,  1988,  states  in  Section 
7.1-c 

Travel  to  the  United  States  by  foreign  nationals  is  subject 
to  international  travel  requirements  only  if  the  travel  is 
paid  for  by  EPA  in  support  of  EPA's  international  projects; 
for  example.  .  .  the  United  States/People's  Republic  of  China 
Protocol. 

The  EPA  Interagency  Policy  and  Procedures  Compendium  dated 
September  1988  provides  the  Agency  with  an  explanation  of  laws, 
regulations,  decisions,  policies,  and  procedures  relating  to  the 
Agency's  use  of  Interagency  Agreements. 

Section  IV.   International  Agreements  provides  the  Agency  guidance 
on  establishing  an  lAG  when  the  receiving  party  is  a  government 
agency  or  a  private  institution  as  was  the  case  in  this  lAG.   No 
element  of  EPA  is  authorized  to  enter  into  an  lAG  with  any  foreign 
organization.   The  proper  procedure  requires  EPA  to  enter  into  an 
lAG  with  the  Department  of  State  instead,  unless  an  exception  is 
made  by  the  Office  of  International  Activities  (OIA) .   (emphasis 
added) .   An  example  of  an  exception  is  an  lAG  between  EPA  and  the 
World  Health  organization  (WHO) ,  in  which  WHO  reimburses  EPA 
directly  for  all  or  part  of  an  EPA  employee's  salary  for  an 
agreed-on  WHO  assignment  period.   In  this  instance,  the 
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originating  office  was  assisted  by  the  OIA.   Narragansett  could 
not  provide  evidence  that  they  received  an  exception  from  OIA. 
The  Agency  provides  that  the  originating  office  should,  prior  to 
entering  into  the  pre-negotiations,  (1)  consult  with  OIA,  and  (2) 
explore  the  possibility  of  using  the  mechanism  of  a  foreign  grant, 
contract,  or  cooperative  agreement.   Size  of  the  project, 
administrative  complexity,  and  other  factors  may  play  an  important 
role  in  the  selection  of  the  proper  funding  instrument. 
Narragansett  could  not  provide  an  explanation  why  they  did  not 
follow  Agency  guidance,  except  it  would  take  too  long.   An  EPA 
Grants  Administration  Division  (GAD)  grants  specialist  advised,  if 
the  lAG  with  NOAA  was  used  solely  as  a  pipeline  for  funds,  then  it 
was  "an  abuse  of  an  lAG."   The  Narragansett  Laboratory  Director 
advised  us  that  the  lAG  with  NOAA  was  used  because  of 
"convenience."   The  lAG  with  NOAA,  compared  with  following 
established  lAG  guidance,  saved  6-9  months.   The  lAG  with  NOAA  was 
a  mechanism  used  only  to  provide  funds  to  the  foreign  nationals. 
The  Narragansett  Laboratory  Director  advised  us  that  the 
Laboratory  did  not  have  time  to  put  together  a  funding  mechanism 
through  EPA.   The  Narragansett  Director  was  apparently  more 
concerned  with  convenience  than  following  applicable  EPA 
directives. 

Examination  of  the  application  for  the  lAG  revealed  no  evidence 
that  funds  were  being  earmarked  for  foreign  national  travel.   The 
approved  lAG  budget  did  not  include  funds  for  travel.   The 
agreement  was  for  funding  NCAA's  participation  in  the  China 
Protocol.   The  lAG  appears  to  be  funding  NOAA's  employees 
involvement  in  the  China  project.   We  were  informed  by  the 
Laboratory  Director  of  the  involvement  of  the  Chinese  scientists. 

The  Narragansett  decision  memorandum  to  GAD  stated  that  NOAA  was 
"...  also  a  participant  in  the  international  agreement.  ..." 
Based  on  our  review  of  the  USEPA-China  Protocol,  we  found  no 
evidence  of  NOAA  involvement  in  the  agreement.   Further,  our 
review  of  the  proposed  agenda  for  the  visit  showed  no  involvement 
of  NOAA. 

The  EPA  Office  of  International  Activities  advised  that  the 
appropriate  vehicle  to  fund  the  foreign  national  travel  should 
have  been  though  their  "Invitational  Travel  Program." 
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Furthermore,  it  is  the  responsibility  of  the  Agency  to  track 
international  travel  as  mandated  by  Congress.   The  lAG  provides  no 
reference  that  the  funds  are  not  being  used  by  anyone  other  than 
NOAA.   Narragansett  officials  were  unable  to  provide  us  with 
documentation  to  support  the  expenditure  of  funds,  and  stated 
that  NOAA  was  responsible.   NOAA  could  not  provide  documentation 
to  support  the  expenditure  of  the  funds  for  this  lAG. 


Day  Care  Center  Funded  with  Research  Funds 

Narragansett  improperly  used:  (1)  a  cooperative  agreement  (CA)  to 
pay  for  a  teacher's  salary,  (2)  extramural  funds  to  support 
janitorial  services,  and  (3)  R&D  operating  funds  for  renovations 
of  a  day  care  center.   These  actions  were  in  violation  of  the 
Agency's  approved  lease  to  operate  the  day  care  center. 
Additionally,  the  day  care  center  did  not  meet  the  statutory 
requirement  that  over  50  percent  of  the  children  cared  for  be 
children  of  Federal  employees. 

Title  40  use  Section  490b  requires  that  when  space  is  used  to 
provide  child  care  services  to  a  group  of  individuals,  at  least  50 
percent  must  be  children  of  Federal  employees.   At  the  time  of  our 
initial  contact  with  Narragansett,  only  three  of  the  23  children 
cared  for  were  children  of  Federal  employees.   As  a  result, 
Narragansett  used  various  funding  mechanisms  in  violation  of 
Federal  statue  to  participate  in  the  funding  of  the  operation  and 
maintenance  of  the  day  care  center,  when  only  13  percent  of  the 
children  cared  for  were  dependents  of  Federal  employees,  and  in 
violation  of  the  terms  and  conditions  of  the  approved  lease. 

The  Agency  executed  a  lease  with  Bay  Community  Child  Care,  Inc. 
(the  "Center")  for  the  operation  of  the  Day  Care  Center  in  May 
1987.   The  lease  stated  in  part  that  the  Center  would  make 
alterations  to  the  space  required  to  meet  applicable  codes  for 
operation  of  a  day  care  facility.   All  alterations  had  to  be 
approved  in  advance  by  EPA.   The  lease  further  provided  that  the 
Center  would  be  responsible  for  janitorial  services  at  the 
facility. 

In  1987,  Bay  Community  Child  Care,  Inc.  contracted  with  the  South 
County  YMCA  to  provide  the  child  care  service  on-site  at  the 
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Narragansett  laboratory.   Bay  Community  Child  Care  Inc. ,  disbanded 
in  1990.   At  that  point,  the  YMCA  continued  to  provide  day  care 
services  even  though  no  contract  or  other  legal  document  existed 
for  the  operation  of  the  day  care  center  on  Federal  property.   As 
a  result,  EPA  had  no  control  over  the  operation  of  the  day  care 
center  or  any  assurance  it  was  being  operated  in  accordance  with 
Federal  law.   For  over  two  years  the  day  care  center  was  operated 
on  Federal  property  without  an  agreement  in  place.   Further,  the 
day  care  center  was  not  meeting  the  requirement  that  50  percent  of 
the  children  cared  for  must  be  children  of  Federal  employees.   At 
the  same  time  Narragansett  was  providing  over  $40,000  a  year  of 
in-kind  services  to  the  day  care  center. 

The  Director  of  RASS  said  that  the  day  care  center  was  founded 
largely  through  the  efforts  of  a  group  of  contractor  personnel 
employed  at  Narragansett.   The  main  beneficiaries  of  the  day  care 
center  were  contract  employees  and  the  University  of  Rhode  Island 
Graduate  School  of  Oceanography.   The  Director  additionally  stated 
that  Narragansett  was  providing  the  day  care  provider  with 
considerable  support  including  the  building,  utilities,  janitorial 
services,  extermination  services,  and  one  teacher's  salary.   Based 
on  her  observations,  the  Director  said  the  center  never  came  close 
to  the  requirement  that  50  percent  of  the  children  cared  must  be 
children  of  Federal  employees. 

Narragansett  allowed  a  Senior  Environmental  Employment  (SEE)  staff 
member,  funded  by  an  Agency  cooperative  agreement,  to  teach  at  the 
day  care  center.   The  Laboratory  Director  advised  that  this  was  an 
appropriate  use  of  funds  because  the  planned  curriculum  was  to 
include  an  introduction  to  the  environment. 

Our  review  of  the  Narragansett  O&M  contract  found  that  six  work 
orders  were  for  renovations  of  the  day  care  center.   The  six  work 
orders  amounted  to  $6,270.   Using  the  R&D  operating  funds  for 
renovations  was  outside  the  purpose  of  the  Agency  appropriation. 
Further,  it  conflicted  with  the  lease  signed  by  the  Agency  with 
the  operator  of  the  day  care  center. 

The  day  care  center  was  closed  on  March  24,  1992,  by  the  Director 
of  ORD's  OEPER  until  proper  instruments  were  in  place  to  assure 
the  protection  of  the  Agency. 
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Narragansett  Ignored  Federal  Law  Regarding  Funding  Advanced  Degrees 

Agency  funds  were  improperly  authorized  and  expended  for  EPA 
employees'  advanced  academic  degrees.   These  actions  circumvented 
Federal  law.  Agency  policy,  and  the  Federal  Personnel  Manual.   The 
Narragansett  Laboratory  Director  encouraged  the  use  of  Agency 
funds  to  obtain  advanced  degrees  because  the  credibility  of  an 
individual's  research  was  predicated  on  the  academic  status  of  the 
individual. 

The  Narragansett  Laboratory  Director  believed  that  if  a  staff 
member  did  not  have  a  doctorate  in  his  field  of  research,  the 
credibility  of  the  research,  in  the  eyes  of  peer  reviewers  would 
be  diminished. 

We  identified  six  employees  who  were  enrolled  in  advanced  degree 
granting  programs  at  non-Governmental  facilities  at  the 
Government's  expense.   Many  of  the  degree  programs  were  attended 
during  duty  hours. 

Title  5  use  Chapter  4107(c)(2)  does  not  authorize  the  selection 
and  assignment  of  an  employee  for  training  by,  in,  or  through  a 
non-Government  facility,  or  the  payment  or  reimbursement  of  the 
costs  of  training  for  the  sole  purpose  of  providing  an  opportunity 
to  an  employee  to  obtain  one  or  more  academic  degrees.   Chapter 
410,  Subchapter  5-3d  of  the  Federal  Personnel  Manual  (FPM)  which 
governs  Federal  training,  also  prohibits  funding  training  from  an 
academic  institution  solely  for  the  purpose  of  providing  an 
opportunity  to  obtain  one  or  more  academic  degrees. 

A  Narragansett  employee  was  approved  for  over  $12,000  in  long  term 
training  even  though  the  intent  of  the  training  had  clearly 
established  that  the  attainment  of  a  doctorate  was  the  primary 
purpose.   In  the  employee's  application  for  long  term  training,  a 
section  prepared  by  the  employee's  supervisor  stated: 

I  am,  in  fact,  responsible  for  proposing  that  [employee  name] 
obtain  advanced  training  that  would  lead  to  a  doctorate  in 
the  area  of  Risk  Assessment  and  Marine  Science  Policy... 

He  further  stated  later  in  the  application: 
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...  as  [employee's]  supervisor,  I  also  believe  [employee) 
is  ready  to  add  to  his  already  impressive  list  of 
achievements  by  obtaining  his  doctorate. 

We  were  advised  that  Clark  University  selected  for  the  employee's 
education  also  received  a  $152,000  Cooperative  Agreement  from 
Narragansett  for  a  study  in  the  same  area  the  employee  would  be 
receiving  his  doctorate.   [There  was  no  evidence  that  the  awarding 
of  the  cooperative  agreement  was  contingent  upon  the  doctorate 
candidate's  approval.]   The  employee's  application  also  stated: 

ERL-Narragansett  has  initiated  a  cooperative  agreement  with 
Clark  University.  ...   By  undertaking  the  training  outlined 
here,  I  will  serve  as  an  effective  liaison  between  Clark  and 
ERL-N  to  assure  effective  communications  between  the 
cooperators.   My  training  will  clearly  compliment  the 
products  of  this  Cooperative  Agreement. 

In  another  case  a  Narragansett  a  Branch  Chief  (GM-14)  was  enrolled 
in  a  two  year  part-time  Executive  MBA  program  at  the  government's 
expense.   This  program  will  lead  directly  to  the  award  of  an 
advanced  degree  as  stated  in  the  program  objectives.   The  total 
amount  of  the  program  was  $19,000.   The  Narragansett  Laboratory 
Director  justified  this  MBA  program  by  stating:   "To  provide 
trained  professional  manager  to  manage  EPA  programs  and 
facilities.   Program  will  improve  employee's  managerial  skills." 

The  Laboratory's  Peer  Review  Package,  established  for  the  1992 
Peer  Review  of  the  Narragansett  Laboratory,  contained  a  listing  of 
Narragansett  funding  of  scientist  training.   The  list  identified 
employees  who  were  receiving  their  advanced  degrees  with  Agency 
funds.   Further,  the  list  identified  three  additional  employees 
who  are  receiving  nearly  $23,000  to  obtain  their  doctorates  and 
one  employee  who  is  being  reimbursed  nearly  $3,600  for  the  first 
year  of  her  master's  degree  program.   The  Narragansett  Laboratory 
Director  is  not  approving  the  courses  for  the  employee  on  a  course 
by  course  basis,  but  rather  as  a  total  master's  degree  or 
doctorate  program. 

The  Narragansett  Laboratory  Director  stated  that  he  was  aware  of 
the  requirement  contained  in  5  USC  4107(c)(2)  and  in  the  FPM. 
However,  he  encouraged  Narragansett  employees  to  complete  their 
degrees.   He  stated  that  employees  who  completed  their  degrees  and 
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the   laboratory  would  both  benefit.      The  Laboratory  Director 
further   stated  that  he  may  have   exceeded  the   intent   of   the 
established  requirements  by  allowing   individuals  to  complete 
degrees  at  Government  expense. 


AGENCY  ACTION  TAKEN  DURING  OUR  REVIEW 

On  March  24,  1992,  the  Director  of  the  Office  of  Research  and 
Development's  -  Office  of  Environmental  Processes  and  Effects 
Research  issued  an  order  that  the  day  care  center  be  closed  until 
proper  legal  instruments  protecting  the  Agency  have  been 
formalized.   The  day  care  center  remains  closed. 

CONCLUSIONS 

Narragansett  did  not  comply  with  various  Congressional,  statutory 
and  EPA  constraints  on  the  use  of  these  contracts  and  assistance 
agreements.   As  a  result,  we  found  examples  of  activities  at 
Narragansett  that  violated  the  intended  purpose  of  these  contracts 
and  assistance  agreements. 

RECOMMENDATIONS 

We  recommend  that  the  Assistant  Administrator  for  Research  and 
Development  require  the  Narragansett  Laboratory  Director  to: 

1.  Issue  guidance  to  all  staff  involved  in  the  management  of 
extramural  activities  about  their  responsibility  to  ensure 
that  work  performed  is  within  the  parameters  of  the  mechanism 
used. 

2.  Comply  with  Agency  guidance  on  the  proper  control  of  non-EPA 
employee  international  travel. 

3.  Comply  with  Federal  statues  and  FPM  requirements  prohibiting 
the  funding  of  employees'  advanced  degrees. 
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AGENCY  RESPONSE  TO  DRAFT  REPORT 

ORD  Response 

ORD  agreed  with  the   findings  and  recommendations  presented   in 
Chapter   3.      Corrective   actions   and  milestone  dates   for  completion 
of   the  actions  were   sufficient   to  resolve  all  recommendations  made 
to  ORD   and   Narragansett   management. 

ORD's   comments   on   Chapter    3's   recommendations   are  detailed    in 
Appendix  A. 

OARM  Response 

OARM  agreed  with   the   findings   and  recommendations   in  Chapter   3. 
OARM's   comments   are  detailed    in  Appendix  A. 
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Contract  management  at  Narragansett  requires  substantial 
improvement.   The  responsible  project  officers  and  work  assignment 
managers  inappropriately  used  contract  employees  to  perform 
inherently  governmental  functions;  did  not  monitor  contractor  work 
in  process;  and  did  not  control  contractor  costs.   Furthermore,  we 
reported  in  our  December  1,  1992,  Survey  Report  on  "Contracting 
Activities  at  the  Environmental  Research  Laboratory  - 
Narragansett,  RI"  (Report  No.  E1BMG2-01-0372-3400006)  that  project 
officers  and  contracting  officers  administered  contracts  as 
personal  services  contracts,  and  approved  contractor  invoices 
without  adequate  reviews.   As  a  result,  we  reported  that  the 
Agency  had  no  assurance  that  invoices  submitted  by  the  contractor 
were  for  actual  costs  incurred  for  Narragansett  Laboratory 
activities. 

These  conditions  occurred  because:  the  project  officers  did  not 
fulfill  their  contract  oversight  responsibilities;  one  project 
officer  abdicated  control  over  the  contract  to  the  contractor;  and 
the  Narragansett  Director  was  not  apprised  of  contract  management 
issues  nor  did  he  seek  such  information.   Further,  deficiencies 
were  compounded  in  part  because  of  vaguely  written  statements  of 
work,  insufficiently  developed  work  assignments,  lack  of 
consistent  Agency  directives  and  insufficient  time  spent  on 
contractor  oversight.   These  numerous  contract  management  and 
control  deficiencies  resulted  in  the  inability  of  Narragansett  to 
ensure  that  limited  resources  were  properly  safeguarded  and 
effectively  and  efficiently  used. 

In  April  1990,  EPA's  Administrator  issued  a  memorandum  that 
recognized  the  potential  vulnerability  the  Agency  had  with  its 
extensive  use  of  contractors.   He  stated: 

Due  to  the  extent  of  EPA's  contracting,  it  is  critical  for  us 
to  effectively  manage  our  contracts. .. .Agency  accountability 
begins  when  we  make  a  decision  to  use  contractor  support. 
And  once  we  accept  a  final  product  from  a  contractor,  we 
become  responsible  for  its  content  and  for  how  it  may  be  used 
in  reaching  Agency  decisions. 

From  that  memorandum,  the  Agency  issued  EPA  Order  1900.2,  which 
provided: 

The  extent  of  the  Agency's  contracting,  coupled  with  its 
regulatory  nature,  create  a  strong  potential  for  conflict  of 
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interest  with  members  of  the  contracting  community.   This 
problem  is  magnified  when  a  limited  number  of  contractors 
provide  support  in  a  variety  of  potentially  sensitive  areas. 
EPA  must  consider  these  facts  when  developing  its  contract 
requirements.  It  must  be  judicious  in  deciding  the  most 
effective  ways  to  use  its  contractors  and  look  for  ways  of 
reducing  the  potential  for  conflicts  of  interest.   And,  if 
contract  support  has  been  used,  EPA  must  play  a  proactive 
role  in  ensuring  a  final  Agency  product  that  is  unbiased  and 
represents  Agency  thinking.   The  final  product  provided  under 
a  contract  may  assist  EPA  in  reaching  a  decision;  however,  a 
contractor  should  not  make  the  decision  for  the  Agency, 
(emphasis  added) 


Inherently  Governmental  Functions  Were  Performed 
Under  Narragansett  Contracts 

Contractor  employees  on  the  three  contracts  (valued  at  over  $40 
million)  performed  inherently  governmental  functions.   We  found 
that  (1)  contractor  employees  performed  decision-making  functions 
critical  to  the  accomplishment  of  the  Agency's  mission  and  (2) 
Agency  officials  expended  substantial  amounts  of  money  and  time  to 
train,  equip,  supervise  and  develop  these  contract  employees  to 
give  them  the  unique  or  necessary  skills  to  perform  their  tasks. 

For  example: 

-  contractor  employees  prepared  answers  to  Congressional 
questions  without  any  evidence  of  Narragansett  management 
review; 

-  contractors  were  involved  in  the  formulation  of  the 
Government's  budgets,  acquisitions,  statements  of  work,  and 
work  assignments; 

-  contractors  performed  Quality  Assurance  activities  at  both 
Narragansett  and  Newport,  creating  a  potential  conflict  of 
interest;  and 
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-  contractors  participated  as  members  of  lab  committees, 
including:  safety;  human  resources;  ADP;  QA/QC;  and  office 
space. 

These  activities  occurred  because,  in  the  view  of  the  Narragansett 
management,  without  sufficient  Federal  staff,  the  tasks  would  not 
have  been  performed.   For  example,  the  Environmental  Monitoring 
and  Assessment  Program  (EMAP)  would  not  have  been  possible  without 
the  assistance  of  the  contractor  in  planning  and  developing  the 
program.   The  Narragansett  Laboratory  Director  stated  he  was  given 
only  two  FTE's  to  assign  to  the  project. 

We  also  noted  that  Narragansett  paid  and  trained  a  contract 
employee  under  one  contract  to  develop  skills  necessary  to  be  the 
Quality  Assurance/Quality  Control  Officer  for  the  Newport,  OR  sub- 
office.   The  role  of  the  QA/QC  Officer  is  inherently  governmental, 
and  is  critical  to  the  Agency's  mission.   The  QA/QC  Officer  is 
responsible  for  the  review  of  the  research  plans  and  the  resulting 
product.   The  Agency  has  no  assurance  that  the  contractor  has  the 
public  interest  foremost  in  the  performance  of  this  duty. 

The  Narragansett  Director  stated  that  the  issue  of  what  is 
inherently  governmental  is  a  gray  area.   The  Director  stated  to 
accomplish  the  laboratory's  mission  without  benefit  of  an  all- 
Federal  work  force  would  result  in  contractor  actions  which  would 
appear  to  be  inherently  governmental  but  are  not. 

The  use  of  contractor  employees  instead  of  EPA  employees  has  had 
several  negative  effects.   Contract  employees  with  private  rather 
than  public  interest  were  allowed  to  perform  duties  critical  to 
the  Agency's  mission.   Critical  knowledge  of  the  Agency's  programs 
resided  with  the  contractor  and  not  EPA.   Contractor  employees 
were  allowed  to  perform  activities  identified  as  vulnerable  or 
sensitive  contracting  activities  without  adequate  internal 
controls. 

0MB  Circulars  A-120  and  A-76  state  that  contractors  are  not  to  be 
used  to  do  work  of  a  policy,  decision-making,  or  management  nature 
which  is  the  direct  responsibility  of  agency  officials.  These 
functions  include  those  activities  which  require  either  the 
exercise  of  discretion  in  applying  government  authority  or  the  use 
of  value  judgments  in  making  decisions  for  the  government. 
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In  a  recent  audit  concerning  contractor  performance  of  inherently 
governmental  functions  at  Federal  agencies,  GAO  indicated  that  a 
key  criterion  as  to  whether  contracts  are  appropriate  is  whether 
the  government  maintains  sufficient  in-house  capability  to  be 
thoroughly  in  control  of  the  technical,  policy,  and  management 
functions  of  the  agency.   In  this  context,  government  decision 
making  power  means  more  than  simply  being  a  final  authority  or 
signatory  to  a  document.   The  report  further  states: 

Agency  officials  often  contend  that  (contractors)  do  not 
administer  governmental  functions  —  they  only  assist  in  the 
administration  of  such  functions. 

.  .  .  (GAO)  stated  in  a  1981  report.  .  .  that  administration 
begins  when  the  contractor's  involvement  in  basic  management 
functions  is  so  extensive  that  the  agency's  ability  to 
consider  options  other  than  those  developed  by  the  contractor 
is  limited. 

In  this  audit  report  GAO  specified  certain  guidelines  for 
determining  appropriate  contracting: 

The  work  to  be  done  must  be  specific  enough  that  a  detailed 
contract  can  be  written  regarding  the  work  assignments, 
responsibilities  and  products  expected. 

The  Agency  must  retain  the  technical  capability  to  prescribe, 
monitor,  and  evaluate  the  work  of  the  contractor.   Technical 
capacity  should  not  be  eroded  over  time  through  the  use  of 
contracts  to  the  degree  that  future  contracts  could  not  be 
effectively  monitored  and  evaluated. 

The  institutional  memory  must  reside  with  the  Agency,  not 
with  the  contractor. 

Avoid  situations  in  which  the  contractor,  by  virtue  of  its 
work  for  the  Agency,  develops  exclusive  expertise  to  the 
degree  that  a  monopoly  is  established. 

Use  of  contractors  must  be  set  for  a  definite  time  period  and 
for  finite  deliverable  products.   If  need  is  for  a  long  or 
indefinite  period,  government  employees  should  do  the  work. 
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EPA  responded  to  the  GAO  report  by  stating  that  the  Agency 
"recognizes  the  importance  of  retaining  a  technical  'corporate 
memory'  and  needs  the  capability  to  staff  at  levels  consistent 
with  maintaining  that  knowledge."   The  lack  of  available  FTEs  was 
highlighted  by  the  Agency  as  impacting  their  heavy  reliance  upon 
contractors  to  perform  government  work.   EPA  agreed  with  GAO  that 
the  Agency  should  be  given  the  flexibility  to  manage  their 
activities,  without  regard  to  personnel  ceilings,  within  an 
authorized  budget.   The  Agency  also  stated  that  it  has  taken  steps 
to  correct  the  use  of  contractors  in  performing  inherently 
governmental  functions.   The  Administrator's  policy  statement 
formalized  as  EPA  Order  1900.2  in  October  1990,  and  new  review 
procedures  of  statements  of  work  were  examples  of  steps  taken  to 
address  the  problem  of  contractors  performing  inherently 
governmental  functions. 

Even  though  the  Agency  recognized  the  issue  raised  by  GAO,  it  is 
clear  that  Narragansett  had  not  placed  the  same  importance  on 
preventing  contractor  employees  from  performing  inherently 
governmental  functions. 


Work  in  Process  Not  Properly  Monitored 

Project  officers  and  work  assignment  managers  did  not  properly 
monitor  work  in  process  and  the  activities  performed  by  their 
contractors.   For  example,  they  did  not: 

o  obtain  all  required  progress  reports  from  the  contractor; 

o  issue  work  requests  for  all  work  assigned  to  the  contractor 
or  to  provide  independent  time  estimates  for  jobs  assigned; 
and 

o  adequately  monitor  cost  expenditures  by  the  contractor. 

Although  aware  of  the  inadequate  monitoring,  Narragansett 
management  did  not  take  corrective  action.   Because  project 
officers  and  work  assignment  managers  did  not  monitor  the  work 
performed  by  the  contractor,  Narragansett  management  had  no 
assurance  that  the  contractor  fulfilled  all  its  obligations. 
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A.   Progress  Reports  Not  Submitted  By  OSM  Contractor 

Progress  reports  submitted  by  the  contractor  to  the  project 
officer  were  not  only  mandated  but  they  were  an  effective  tool 
used  to  ensure  that  the  contractor  was  performing  within  standards 
and  meeting  all  contract  requirements.   Our  review  of  the 
Narragansett  O&M  contract  found  the  project  officer  was  not 
ensuring  that  all  required  reports  were  submitted.   According  to 
attachment  B  of  the  contract,  Reports  of  Work,  the  contractor  is 
required  to  provide  the  following  technical  and  financial  monthly 
reports  to  the  project  officer: 

o  Monthly  Progress  Reports  -  indicating  the  percentage  of 
work  ordered  and  completed  during  the  month; 

o  Weekly  Status  Reports  -  indicating  the  tasks  initiated  and 
completed  during  the  previous  week  and  the  status  of 
ongoing  tasks; 

o  Daily  Work  Sheet  -  indicating  the  equipment  serviced  and 
the  type  of  maintenance;  and 

o  Monthly  Preventive  Maintenance  Schedule  -  indicating  the 
planned  preventive  maintenance  for  the  following  month. 
This  report  is  required  to  be  submitted  two  weeks  prior  to 
the  start  of  each  month. 

Of  the  above  reports,  the  project  officer  did  not  obtain  weekly 
status  reports,  daily  work  sheets,  or  the  monthly  preventive 
maintenance  schedule.   As  for  the  monthly  progress  report,  the 
project  officer  did  not  ensure  that  it  contained  all  required 
information.   As  an  alternative  to  the  weekly  status  report,  the 
project  officer  advised  that  he  met  with  the  Colejon  Project 
Manager  each  morning  to  "discuss"  the  previous  day's/week's  work 
performed.   However,  these  "discussions"  were  not  documented  by 
the  project  officer.   Additionally,  the  Colejon  Project  Manager 
would  submit  daily  work  sheets  for  his  employees  to  the  project 
officer  each  week. 

While  daily  meetings  were  required  under  the  terms  of  the 
contract,  the  failure  to  document  the  extent  and  content  of 
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discussions  held  presents  problems.   According  to  paragraph  (2)  of 
section  10.4  in  the  Contract  Administration  Manual,  Technical 
Monitoring  of  Progress,  meetings  can  be  a  "helpful  tool  in 
monitoring  progress."   However,  the  section  clearly  states  the 
"EPA  Project  Officer.  .  .  must  document  the  general  content  of  all 
meetings.   Failure  to  document  such  decisions  can  leave  EPA  staff 
very  vulnerable  to  allegations  of  changes  made  by  EPA  in  such 
conversations  or  meetings."  (emphasis  added)   Also,  these 
undocumented  meetings  were  not  a  valid  substitute  for  the  contract 
requirements. 

As  for  the  daily  work  sheets,  several  deficiencies  were  found. 
For  example,  they  were  pre-signed  by  Colejon's  Project  Manager. 
Any  daily  work  sheets  which  are  pre-signed  are,  at  best, 
questionable  with  respect  to  their  validity.   Also,  the  daily  work 
sheet  referred  to  in  the  contract  was  to  "indicate  the  equipment 
serviced  and  the  type  of- maintenance. "   The  daily  work  sheets 
submitted  by  the  contractor,  as  discussed  earlier,  were  vague 
about  the  work  performed,  and  did  not  meet  the  requirements.   This 
point  is  emphasized  in  paragraph  (3)  of  section  10.4  in  the 
Contract  Administration  Manual  which  states  "progress  reports  that 
are  vague  or  too  general  are  of  no  value  and  may  be  an  effort  on 
the  part  of  the  contractor  to  obscure  problem  areas.  .  .  . 
Verification  of  the  information  contained  in  progress  reports 
should  be  accomplished,  at  the  minimum,  on  a  spot-check  basis." 

Furthermore,  paragraph  (b)  of  FAR  52.246-5,  Inspection  of 
Services-Cost  Reimbursement,  which  is  incorporated  into  the 
contract  (clause  E.l)  states: 

The  Contractor  shall  provide  and  maintain  an 
inspection  system  acceptable  to  the  Government 
covering  the  services  under  this  contract.   Complete 
records  of  all  inspection  work  performed  by  the 
Contractor  shall  be  maintained  and  made  available  to 
the  Government  during  contract  performance  and  for  as 
long  afterwards  as  the  contract  requires. 

B.  Work  Requests  and  Time  Estimates  Were  Not  Issued  By  Project 
Officer 
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The  project  officer  for  the  Colejon  contract  stated  he  did  not 
issue  work  orders  for  maintenance  or  preventive  maintenance. 
Since  the  project  officer  failed  to  issue  work  orders,  there  was 
no  mechanism  available  to  ensure  that  the  contractor's  activities 
were  properly  monitored. 

Paragraph  (a)  of  contract  clause  B.4,  Work  Requests,  states: 

T 

The  work  to  be  performed  under  this  contract  shall  be 
defined  in  written  Work  Requests  issued  bv  the  Project 
Officer.  .  .  and  will  include  (1)  a  numerical  designation 

.  .  .  and,  (4)  a  description  of  the  required  work. 

(emphasis  added) 

The  project  officer  stated  he  did  not  believe  maintenance  fell 
under  this  clause  as  it  was  included  in  the  statement  of  work.   We 
disagree.   The  fact  that  a  particular  category  of  work  falls 
within  a  statement  of  work  is  neither  justification  nor  reason  not 
to  prepare  work  orders. 

Work  orders,  if  used  properly,  can  be  an  effective  tool  in  helping 
the  project  officer  monitor  the  contractor's  activities.   As  each 
work  order  is  required  to  contain  a  description  of  work  performed 
and  estimated  time/cost  budgets,  the  project  officer  can  determine 
if  a  specific  job  required  more  time  than  normal  and  the  reasons. 
Furthermore,  the  work  request  form  contained  in  the  contractor's 
RFP  provided  for  time  charged  to  a  job,  estimated  and  actual  time 
expended  on  a  job,  and  classified  the  job  itself  (i.e., 
preventative  maintenance,  shop  services,  etc.).   The  project 
officer  could  offer  no  reason  why  this  form  was  substituted  with 
the  contractor's  form  which  contained  less  information. 

We  also  found  the  project  officer  failed  to  establish  independent 
time  budgets  for  work  orders.   Paragraph  (a)  of  contract  clause 
B.4  states  the  project  officer  will  include  "(2)  the  Government's 
estimate  of  required  labor  hours,  (3)  the  period  of  performance.  . 
.  ."   According  to  the  project  officer,  he  discussed  each  work 
request  with  the  Colejon  Project  Manager  and  together  they  arrived 
at  an  estimated  time  budget.   The  purpose  of  the  independent  time 
estimate  is  to  provide  a  mechanism  to  determine  if  problems  exist. 
If  a  contractor  is  provided  with  a  time  budget  developed  by  an 
individual  with  the  technical  expertise,  any  significant  variances 
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to  the  budget  would  require  an  explanation.   Should  that 
explanation  not  be  satisfactory  to  the  project  officer,  the 
project  officer  can  then  institute  corrective  action  if  necessary. 


Contractor  Cost  Expenditures  Inadequately  Monitored 

The  46  work  orders  out  of  262  issued  to  Colejon,  during  the  18 
month  period  January  1991  to  May  1992,  required  a  total  of  1,574 
hours  to  complete.   These  work  orders  not  only  raise  questions 
about  the  type  of  work  performed,  but  reinforce  our  position  that 
the  monitoring  of  work  was  inadequate.   To  illustrate,  work  order 
120-91  issued  August  14,  1991,  directed  Colejon  to  "Renovate  Room 
117."   According  to  the  work  order,  the  estimated  hours  required 
to  complete  this  task  was  120.   The  actual  number  of  hours  charged 
was  242.   The  work  order  provided  no  details  or  explanation  for 
additional  time  or  any  details  about  the  job.   A  previous  work 
order  119-91  issued  August  5,  1991,  which  directed  Colejon  to 
"Renovate  conference  room  C,"  had  only  60  hours  charged, 
considerably  less  than  242  hours.   The  renovations  to  conference 
room  C  consisted  of  painting  the  entire  room,  installation  of 
carpet,  kitchen  sink  and  cabinets. 

In  other  examples,  work  order  15-91,  issued  January  23,  1991, 
directed  the  contractor  to  "install  new  dishwasher  in  the  day  care 
building."   The  estimated  time  needed  to  complete  this  job  was  8 
hours.   The  actual  time  charged  was  30  hours.   Also,  work  order 
64-91  directed  the  contractor  to  "remodel  rooms  214  and  215."   The 
estimated  hours  was  120.   The  actual  hours  charged  were  220. 
These  rooms  were  the  offices  for  the  RASS  Director.   Furthermore, 
in  all  the  work  orders  cited,  we  did  not  see  how  they  related  to 
research  support.   When  questioned  about  these  and  other  similar 
work  orders,  the  project  officer  stated  "the  justification  is 
questionable"  but  if  "they  are  signed  by  my  boss  [in  this  case  the 
RASS  Director]  we  must  do  them." 

Contract  clause  B.4  paragraph  (a)  states  "the  work  performed  under 
this  contract  shall  be  defined  in  written  Work  Requests  issued  by 
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the  Project  Officer.  .  .  and  shall  be  within  the  scope  of  the 
Statement  of  Work.  ..."   Also,  paragraph  (b)  of  contract  clause 
H.8,  Technical  Direction,  states  "technical  direction  must  be 
within  the  contract  Statement  of  Work.   The  Project  Officer  does 
not  have  the  authority  to  issue  technical  direction  which  (1) 
institutes  additional  work  outside  the  scope  of  the  contract.  .  . 
(5)  changes  any  of  the  other  express  terms  or  conditions  of  the 
contract."   Technical  direction,  as  defined  in  paragraph  (a), 
includes  "comments  on  and  approval  of  reports  or  other 
deliverables."  (emphasis  added). 

In  addition  to  those  contractual  terms  cited,  attachment  A  of 
chapter  7  to  the  Contracts  Management  Manual  (1991  edition)  states 
the  project  officer  "reviews  and  recommends  approval  or 
disapproval  of  work  assignments  which  are  generated  under  the 
contract  to  ensure  that  the  work  performed  is  within  the  scope  of 
the  contract."   Accordingly,  the  project  officer's  statement  that 
he  "must  do"  work  orders  signed  by  his  boss  is  incorrect.   The 
project  officer  has  the  final  say  at  Narragansett  as  to  what  can 
be  done.   If,  as  he  claims,  some  of  the  work  orders  seem 
questionable,  he  is  obligated  to  either  disapprove  or  seek 
guidance  from  the  contracting  officer. 

A.   Questionable  Contractor  Purchases  of  Material 

We  found  the  O&M  contractor  purchased  material  which  was  not  only 
questionable,  but  could  not  be  properly  accounted  for  by  the 
project  officer.   Between  February  1991  and  June  1992,  the 
contractor  charged  EPA  $71,273  for  material.   Our  review  found 
$33,111  (46.4  percent)  of  this  material  was  purchased  for 
"restock"  and  as  such  could  not  be  accounted  for  by  the  project 
officer.   The  remaining  material,  although  charged  to  various 
jobs,  also  could  not  be  accounted  for  properly.   Additionally,  we 
found  that  several  items  purchased  consisted  of  small  hand  tools 
(4  purchases  amounting  to  $778)  or  items  purchased  on  either  a 
Saturday  or  Sunday  (four  purchases  amounting  to  $1,978)  where  no 
time  was  charged  by  the  contractor.   Seven  additional  purchases 
for  materials,  totaling  $1,612  were  made  for  work  orders  that  were 
not  allowable  under  the  terms  of  the  contract. 

Our  discussions  with  the  project  officer  revealed  he  did  not 
maintain  inventory  records  for  purchases  made,  or  records  on  what 
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material  was  actually  used  on  a  specific  job.   He  stated  "the 
contract  does  not  require  this."   In  our  opinion  the  contract  does 
establish  some  inherent  responsibility.   First,  paragraph  (a)  of 
contract  clause  E.2,  Inspection  and  Acceptance,  states  "The 
Contracting  Officer  or  the  duly  authorized  representative  will 
perforin  inspection  and  acceptance  of  materials  and  services  to  be 
provided."  (emphasis  added)   Paragraph  (b)  of  the  same  clause 
lists  the  project  officer  as  the  "authorized  representative." 
Second,  the  project  officer  has  a  fiduciary  responsibility  to 
ensure  the  contractor  is  expending  Government  funds  in  an 
efficient  manner. 

We  also  found  the  contractor's  billings  were  questionable.   During 
the  same  period,  EPA  was  billed  $16,456  for  work  performed  by 
outside  vendors  who  were  called  by  Colejon.   This  work  consisted 
of  such  items  as  changing  locks  ($1,715)  and  servicing  the 
elevator  ($1,224).   All  billings  were  for  less  than  $2,000.   When 
we  inquired  why  these  invoices  were  passed  through  Colejon 
(incurring  additional  costs  of  $1,384  resulting  from  G&A  and  a 
base  fee  being  added)  as  opposed  to  being  paid  directly  by  EPA, 
the  project  officer  indicated  since  the  work  was  similar  in  nature 
to  work  requested  via  a  work  order,  Colejon  would  call  an  outside 
vendor  to  perform  the  service.   The  project  officer  also  stated 
Colejon  did  not  have  the  necessary  expertise  to  perform  these 
tasks. 

The  project  officer  for  the  Colejon  contract  is  also 
Narragansett 's  Facilities  Manager,  and,  in  our  opinion,  it  is  his 
responsibility  to  obtain  these  services.   Moreover,  there  is  no 
language  in  the  contract  which  allowed  Colejon  to  procure  these 
services.   If  the  contractor  does  not  have  the  necessary  expertise 
to  complete  an  assignment,  or  that  assignment  falls  outside  the 
statement  of  work,  EPA  must  not  permit  the  contractor  to  secure 
these  services.   The  project  officer  exceeded  his  authority  by 
directing  Colejon  to  perform  tasks  or  secure  services  outside  the 
statement  of  work,  and  allowing  that  contractor  to  pass  on 
additional  costs  in  the  form  of  G&A  and  base  fee.   These  actions 
were  improper. 

Paragraph  (c)  of  Section  M-6. 204-3  in  the  Project  Officer's 
Handbook  states  "The  PO's  primary  job  is  to  ensure  that  the 
contractor  performs  what  the  contract  calls  for.   The  Project 
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Officer  must  not  direct  the  contractor  to  do  anything  beyond  or  at 
variance  with  what  is  in  the  contract."   Furthermore,  according  to 
48  CFR  13.103(a),  Small  Purchase  and  Other  Simplified  Purchase 
Procedures,  "The  procedures  prescribed  in  this  part  shall  be  used 
to  the  maximum  extent  practicable  for  all  purchases  of  supplies  or 
services  not  exceeding  the  small  purchase  limitation.  ..." 
Small  purchases  are  described  as  "an  acquisition  of  supplies,  non- 
personal  services,  and  construction  in  the  amount  of  $25,000  or 
less  using  the  procedures  prescribed  in  this  part." 

Our  examination  of  contractor  invoices  found  that  the  contractor 
may  have  engaged  in  year-end  spending  to  ensure  the  entire  budget 
for  materials  was  expended.   Under  the  terms  of  Colejon's 
contract,  it  has  a  materials  budget  of  $40,000  for  each  year. 
Between  February  1991  and  August  1991  (the  base  year) ,  EPA  was 
billed  $29,293  for  material  purchased  under  the  contract,  an 
average  of  $4,185  per  month.   Between  October  1991  and  June  1992 
(option  year  I),  EPA  was  billed  $29,906  for  material,  an  average 
of  $3,323  per  month.   However,  in  September  1991,  the  final  month 
of  both  the  fiscal  and  base  year,  EPA  was  billed  $12,074  for 
material.   This  represents  a  189  percent  increase  over  the  first 
seven  months  of  the  contract. 

Two  additional  facts  support  our  position  that  the  contractor  may 
have  engaged  in  year-end  spending.   First,  $4,698  or  38.9  percent 
of  this  material  was  for  "restock."   The  average  amount  of  restock 
material  purchased  for  the  first  seven  months  amounted  to  $1,201, 
while  the  average  amount  for  the  first  eight  months  of  option  year 
II  amounted  to  $2,424.   As  "restock"  material,  there  were  no 
controls  over  inventory  maintained  by  the  contractor.   Second,  we 
found  that  one  invoice  for  $830  originally  dated  October  2,  1991, 
(option  year  I),  was  revised  to  reflect  a  September  30,  1991, 
date.   Thus,  this  invoice  was  billed  under  the  base  year  and 
ensured  the  contractor  expended  all  funds  for  that  year.   Our 
review  of  these  invoices  found  the  project  officer  approved  these 
expenditures  without  question. 

For  a  cost-reimbursable  type  of  contract,  the  Contract 
Administration  Manual  states: 

The  contractor  has  little  incentive  to  control  costs,  as  he 
or  she  will  be  reimbursed  for  whatever  he  or  she  spends  doing 
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the  work  barring  a  determination  that  costs  are 
unreasonable  or  unallowable.   Most  of  the  risk  in  this 
situation  is  borne  by  the  government  and  a  significant  amount 
of  oversight  is  required.  .  .  . 

Federal  employees  have  a  responsibility  to  monitor  the 
efforts  of  contractors  in  order  to  prevent  waste  of  public 
funds  and  obtain  the  required  services  within  the  dollar 
amount  budgeted. 

It  is  the  project  officer's  responsibility  to  monitor  costs 
associated  with  a  contract  and  to  review  and  approve  vouchers 
submitted  for  reimbursement.   If  there  are  questioned  costs,  the 
project  officer  should  disallow  those  costs  until  fully  satisfied 
that  they  are  allowable. 

B.  Project  Officers  Did  Not  Perform  Adequate  Contract  Management 

In  two  cases  staff  members  performing  the  project  officer's  roles 
at  Narragansett  were  not  technically  qualified.   In  the  other  case 
the  project  officer  did  not  demonstrate  the  ability  or  motivation 
to  perform  a  project  officer's  responsibilities. 

EPA  Contracts  Management  Manual  (EPA  Directive  1900),  Chapter  7, 
provides  for  delegation  of  some  contract  management 
responsibilities  to  project  officers  and  work  assignment  managers. 
Chapter  7  allows  contracting  officers  to  appoint  project  officers 
and  others  to  assist  in  the  administration  of  the  technical 
aspects  of  contract  performance.   The  project  officer  is  the 
primary  technical  representative  of  the  contracting  officer  for  a 
contract. 

As  the  technical  representative,  the  Project  Officer: 
initiates  procurement  actions,  evaluates  contractor 
proposals;  certifies  contractor  monthly  invoices;  assists 
Agency  officials  (such  as  Work  Assignment  Managers)  in 
writing  statements  of  work;  prepares  delivery  orders  and  work 
assignments  for  signature  by  the  Contracting  officer;  reviews 
contractor  progress  reports,  financial  reports  and 
deliverables,  reviews  contractor  requests  (such  as 
subcontractor  consent)  and  recommends  approval  or  disapproval 
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to  the  Contracting  officer;  assists  the  Contracting  Officer 
in  the  resolution  of  problems  associated  with  contractor 
performance;  and  acts  as  the  Contracting  Officer's 
representative  for  monitoring  other  technical  aspects  of 
contract  performance  after  award. 

The  project  officer  for  the  SAIC  contract  freely  admitted  that  she 
was  not  qualified  for  the  technical  scientific  aspects  of  her 
position.   The  project  officer  was  a  certified  EPA  project  officer 
who  did  not  have  a  scientific  background.   She  had  a  degree  in 
music  and  an  advanced  degree  in  business.   As  a  result,  she 
believed  she  was  at  a  disadvantage  dealing  with  the  work 
assignment  managers  and  contractors  who  were  more  knowledgeable 
about  the  technical  aspects  of  the  work.   Further,  she  stated  that 
because  of  her  lack  of  a  scientific  background,  she  did  not  have 
an  adequate  voice  with  the  laboratory's  management  team  when 
dealing  with  contract  management  issues. 

The  Narragansett  Laboratory  Director- stated  that  the  project 
officer  located  in  Newport  also  was  not  technically  proficient  and 
did  not  have  a  scientific  background. 

In  our  opinion,  not  having  technically  proficient  project  officers 
may  have  contributed  to  the  inadequate  contract  oversight. 
However,  failure  to  carry-out  the  responsibilities  vested  in  the 
project  officer  led  to  the  deficiencies  detailed  in  this  report. 

Project  officers  and  work  assignment  managers  stated  it  was  their 
opinion  that  there  was  a  lack  of  consistent  Agency  directives  on 
contract  management;  insufficient  time  spent  on  contractor 
oversight;  and,  until  recently,  they  lacked  adequate  training. 
Further,  there  was  a  general  lack  of  understanding  of  what  were 
eligible  and  ineligible  costs.   Additionally,  work  assignment 
managers  stated  they  had  never  seen  the  contracts  they  were 
responsible  for  overseeing. 

The  project  officer  for  the  Colejon  O&M  contract  has  not 
demonstrated  the  initiative  to  perform  as  a  project  officer.   In 
our  opinion,  the  project  officer  abdicated  control  of  the  contract 
to  the  contractor  as  documented  in  this  chapter.   As  described  in 
Chapter  6  of  this  report,  the  project  officer  was  not  working  a 
full  day  and  was  working  part-time  as  a  Town  of  Narragansett 
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electrical  inspector.   This  action,  we  believe,  contributed  to  the 
inattentive  role  he  played  in  the  administration  of  this  contract. 

We  informed  Narragansett  management  of  our  preliminary  findings 
and  concerns  with  respect  to  the  lack  of  monitoring  performed  by 
the  Colejon  project  officer.   Narragansett  management  agreed  that 
several  steps  needed  to  be  taken  with  respect  to  the  project 
officer's  performance. 

Throughout  our  discussions,  the  Colejon  project  officer  maintained 
that  "no  one  ever  told  him,"  "upper  management  never  directed 
him,"  or  the  "contract  does  not  require  it"  when  the  issue  of 
monitoring  was  discussed.   As  a  project  officer,  he  should  not 
require  direction  on  what  is  expected  of  him.   He  has  been  trained 
and  certified  as  a  project  officer  and  should  be  aware  of  the 
responsibilities  associated  with  this  position.   Also,  his 
supervisor  informed  us  she  was  aware  that  he  was  not  enforcing  all 
terms  of  the  contract  as  required.   Even  though  this  was  known, 
Narragansett  management  had  not  taken  corrective  measures.   We 
believe  the  relationship  between  the  project  officer  and 
contractor  had  become  too  close. 

Proper  controls  for  the  monitoring  of  contractor  activities  are 
already  available,  but  are  not  being  adhered  to.   If  the 
contractual  terms  were  followed  and  the  project  officer  properly 
performed  the  job  required,  problems  found  during  our  review  could 
have  been  avoided. 

AGENCY  ACTION  TAKEN  DURING  OUR  REVIEW 

During  the  course  of  our  audit,  the  Narragansett  Laboratory 
Director  initiated  corrective  actions  to  deal  with  contract 
management  deficiencies.   The  Director  was  very  responsive  to  our 
concerns  and  took  the  following  actions: 

The  project  officers  for  technical  support  contracts  were 
relieved  of  their  roles  as  of  October  1,  1992; 
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The  former  project  officer  were  reassigned  responsibility  for 
contract  administration  at  Narragansett  and  Newport; 

Additional  instructions  were  provided  to  enhance  management 
control  and  oversight  over  contracts,  cooperative  agreements 
and  interagency  agreements;  and 

A  procedure  for  independent  cost  estimates  with  additional 
actions  proposed  was  developed  and  is  under  review  by  the 
contracting  officer. 


The  Director  advised  that  ORD  and  Narragansett  were  moving  away 
from  contracting  because  of  the  concerns  raised  by  the  OIG  in  the 
CSC  and  Duluth  audits.   Instead  of  contracts,  the  Laboratory  would 
use  competitive  cooperative  agreements  in  the  future  to  augment 
their  operation. 

During  the  course  of  our  review,  Narragansett  entered  into  a 
competitive  cooperative  agreement  (CR  820280-01-0)  with  the 
University  of  Rhode  Island  for  the  Environmental  Monitoring 
Assessment  Program  (EMAP)  in  the  amount  of  $4,333,674. 

The  Director  stated  that  it  was  his  policy  that  no  more  than  2  0 
percent  of  the  cooperative  agreement  would  be  subcontracted. 
Review  of  the  cooperative  agreement  disclosed  that  62.8  percent 
was  subcontracted.   Of  the  six  subcontractors,  three  had  contracts 
which  were  being  phased  out  by  the  cooperative  agreement.   These 
three  sub-contractors  accounted  for  over  4  3  percent  of  the 
subcontracted  amount. 

While  we  found  no  evidence  that  the  Agency  has  directed  the 
University  to  subcontract  the  work  to  the  three  sub-contractors, 
we  are  concerned  that  the  use  of  cooperative  agreements  may  be  a 
mechanism  to  avoid  stricter  contract  regulations.   This  concern  is 
further  enhanced  because  contractors,  such  as  SAIC,  are  currently 
participating  in  the  actual  research  as  prime  contractors  under 
the  existing  contract. 
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CONCLUSIONS 

Contract  management  at  Narragansett  needs  significant  improvement. 
Although  the  causes  of  individual  deficiencies  are  numerous,  a 
major  contributing  cause  that  permeates  all  of  the  issues  at 
Narragansett  is  the  attitude  exhibited  by  senior  management 
officials  that  compliance  with  rules  and  regulations  interferes 
with  science  and  research.   This  attitude  must  change  if 
Narragansett  is  to  improve  its  management  of  contract  activities. 


RECOMMENDATIONS 

We  recommend  that  the  Assistant  Administrator  for  Research  and 
Development  instruct  the  Director  of  the  Narragansett  Laboratory 
to  ensure  that  contracts  are  properly  administered,  monitored  and 
all  costs  are  allowable.   Specifically,  the  Director  should: 

1.  Evaluate  contract  management  at  Narragansett  to  determine 
whether  training  has  been  adequate  to  enable  the  staff  to 
perform  their  roles  in  contract  administration. 

2.  Provide  guidance  on  the  development  of  statements  of 
work,  work  assignments,  and  technical  direction 
documentation . 

3.  Prohibit  the  involvement  of  contractor  staff  in  the 
formulation  of  contractor  work  assignments. 

4.  Enforce  all  contractual  terms  to  ensure  that  contractor 
progress  reports  and  all  other  required  reports  are 
provided. 

5.  Direct  project  officers  to  closely  monitor  all  contractor 
activities  and  billings. 

6.  Direct  project  officers  to  maintain  records  of  the  material 
used  for  specific  work  orders. 

7.  Direct  project  officers  not  to  approve  purchases  charged  by  the 
contractor  for  work  performed  by  outside  vendors.   These 
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items  should  be  procured  through  the  normal  EPA 
procurement  mechanism. 

Inform  the  other  contractor  designated  managers  who  require 
work  to  be  performed  by  the  O&M  contractor  to  request  such  work 
through  their  work  assignment  manager.   Justifications  and  work 
project/work  assignment  numbers  should  be  recorded, 'and 
attached  to  the  work  order,  by  the  appropriate  project  officer. 


AGENCY  RESPONSE  TO  DRAFT  REPORT 

ORD  Response 

ORD  agreed  with  the  findings  and  recommendations  presented  in 
Chapter  4.   Corrective  actions  and  milestone  dates  for  completion 
of  the  actions  were  sufficient  to  resolve  all  recommendations  made 
to  ORD  and  Narragansett  management. 

ORD's  comments  on  Chapter  4's  recommendations  are  detailed  in 
Appendix  A. 

OARM  Response 

OARM  agreed  with  the  findings  and  recommendations  in  Chapter  4. 
OARM's  comments  are  detailed  in  Appendix  A. 
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Narragansett  management  did  not  have  adequate  controls  to  ensure 
that  the  Imprest  Fund  was  properly  managed.   We  found  that  the 
fund  was  used  for  inappropriate  procurement  activities  at 
Narragansett  including:   (1)  purchases  from  relatives  of 
laboratory  employees,  (2)  purchase  of  services  from  an  on-site 
contractor-employee  owned  firm,  and  (3)  repetitive  purchases  for 
services  that  should  have  been  procured  with  a  blanket  purchase 
agreement.   We  also  found  that  the  Imprest  Fund  had  missing 
documentation,  and  did  not  adequately  control  receipts  for 
reimbursements . 

The  failure  to  properly  control  the  operation  of  the  Imprest  Fund 
resulted  in  activity  that  has  the  appearance  of  preferential 
treatment  toward  family  members  and  an  on-site  contractor-employee 
owned  firm.   These  transactions  may  not  comply  with  the  Agency's 
Standards  of.  Conduct  Regulations  (40  CFR  3.103). 


Questionable  Imprest  Fund  Purchases  Present  Potential  Standards  of 
Conduct  Violations 

The  lack  of  controls  over  the  Imprest  Fund  allowed  purchases  that 
may  have  violated  the  Agency's  Standards  of  Conduct  regulations  as 
promulgated  in  40  CFR  Part  3.  At  a  minimum,  these  purchases 
provide  a  perception  that  places  serious  doubt  on  the  integrity  of 
Narragansett ' s  imprest  fund.  Preferential  treatment  toward  family 
members  and  an  on-site  contractor-employee  owned  firm  demonstrated 
a  serious  lack  of  control  over  the  fund. 


A.   Purchases  from  Relatives  of  Laboratory  Employees 

Purchase  requests  for  $1,450  were  paid  with  imprest  funds  for  the 
procurement  of  sea  clams  from  a  local  company.   This  company  was 
operated  by  the  son  of  a  Narragansett  research  chemist  who  made 
the  purchase  requests.   In  a  comparison  with  another  company  which 
had  provided  the  laboratory  with  sea  clams,  the  son's  company 
charged  almost  double  the  price  ($25  versus  $14)  per  bushel.   Yet, 
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since  March  1990,  the  son's  company  had  been  used  almost 
exclusively  to  purchase  sea  clams  for  the  laboratory. 

The  chemist's  explanation  was  that  the  sea  clams  harvested  by  his 
son  were  from  a  special  area  and  they  could  not  be  obtained  from 
any  other  source.   He  also  stated  that  purchases  were  processed 
much  quicker  through  the  Imprest  Fund  than  through  any  other 
purchasing  process.   Also,  purchases  made  through  the  Imprest  Fund 
were  beneficial  because  the  funds  did  not  affect  his  budget.   The 
Imprest  Fund  should  not  have  been  used  for  this  service.   The  fact 
the  requesting  official  is  the  father  of  the  supplier  could  be  an 
ethics  violation. 

In  another  case,  the  imprest  fund  was  used  to  pay  for  the 
translation  of  transcripts  from  Spanish  to  English.   The  services 
were  performed  by  the  requestor's  daughter  and  a  student  from  the 
University  of  Rhode  Island,  who  was  working  on  a  Narragansett ' s 
cooperative  agreement.   In  both  cases  cited,  the  Laboratory 
Director  was  unaware  of  these  actions. 

40  CFR  3.103  Ethical  standards  of  conduct  for  employees.   States: 

Employees  may  not  use  their  official  positions  for  private 
gain  or  act  in  a  manner  that  creates  the  reasonable 
appearance  of  doing  so. . . (d)  Take  any  action,  whether 
specifically  prohibited  or  not,  which  would  result  in  or 
create  the  reasonable  appearance  of:... (2)  Giving 
preferential  treatment  to  any  organization  or  person. 

B.   Purchases  from  Contractor-Emplovee  Owned  Business 

Another  example  of  questionable  activity  relates  to  payment  of 
$6,138  from  the  imprest  fund  for  graphic  services  provided  by 
MIOpic  Graphics.   The  company  is  operated  by  an  employee  from  SAIC 
and  an  employee  from  the  Computer  Sciences  Corporation  (CSC) . 
Both  employees  work  as  on-site  contractors  at  Narragansett. 

The  procurement  of  services  from  companies  owned  by  a  contractor's 
employee  is  an  inappropriate  use  of  the  imprest  fund,  and  appears 
to  be  a  conflict  of  interest  by  an  Agency  employee.   These  actions 
undermine  the  integrity  of  the  procurement  process. 
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C.   Repetitive  Purchases  Through  Imprest  Fund 

Narragansett  was  using  the  imprest  fund  for  repetitive  purchases 
in  lieu  of  more  appropriate  procurement  mechanisms  such  as  blanket 
purchase  agreements  (BPA) . 

The  repetitive  payment  for  graphics  services  in  excess  of  $6,000 
(discussed  in  B  above)  meets  the  criteria  for  using  a  BPA  rather 
than  the  imprest  fund.  In  another  example,  a  review  of  imprest 
files  between  October  1988  and  May  1992  produced  invoices  in  the 
amount  of  $10,062  for  payment  of  repetitive  film  processing  and 
related  services  to  Kingstown  Camera  and  the  University  of  Rhode 
Island  Graduate  School  of  Oceanography. 

FAR  section  13.201  Blanket  Purchase  Agreements  identifies  a  BPA  as 
"a  simplified  method  of  filling  anticipated  repetitive  needs  for 
supplies  or  services  by  establishing  charge  accounts,  with 
qualified  sources  of  supply"  and  "are  designed  to  reduce 
administrative  costs  in  accomplishing  small  purchases  by 
eliminating  the  need  for  issuing  individual  purchase  documents." 

Narragansett ' s  purchasing  agent  has  discouraged  the  use  of  BPAs 
for  repetitive  procurement  because  of  the  time  and  paper  work 
involved  in  establishing  them.   The  imprest  fund  was  considered  a 
far  more  convenient  tool  for  both  the  requestor  and  the  vendor. 
A  review  of  requests  under  $150  was  not  made  by  the  purchasing 
agent  who  is  knowledgeable  in  procurement  regulations.   Branch 
chiefs  review  and  sign  all  purchase  requests  under  $150. 
Therefore,  with  no  input  from  the  purchasing  agent,  requestors  are 
deciding  when  to  use  the  fund.   They  are  also  determining  which 
vendors  will  be  used  and  the  cost  reasonableness.   In  these 
situations,  requestors  were  selecting  the  vendors  and  what  they 
considered  a  reasonable  price  based  on  convenience.   As  the  fund 
is  reimbursed  with  R&D  operating  funds,  the  $150  "ceiling"  allows 
almost  unlimited  use  of  the  imprest  fund  with  little  control. 

Failure  to  use  BPAs  provides  no  assurance  that  the  laboratory  was 
receiving  services  at  the  best  available  price.   This  lack  of 
control  has  contributed  to  the  improper  procurement  of  services 
from  relatives  of  EPA  employees  and  Narragansett  contractors 
through  the  imprest  fund. 
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p.   Lac)t  of  Accountability  of  Fund 

A  mechanism  to  determine  the  current  balance  of  the  fund,  track 
purchases,  or  determine  misuse  of  the  fund  did  not  exist.   Because 
of  Narragansett  management's  inattention,  they  were  unaware  of  the 
high  turnover  of  the  fund,  the  misuse  of  the  fund,  or  the  need  to 
develop  fund  accountability. 

EPA  Transmittal  2540,  Chapter  4,  dated  March  7,  1990,  addresses 
the  roles,  responsibilities  and  procedures  necessary  to  operate  an 
Imprest  Fund.   The  transmittal  includes  procedures  for 
replenishing  the  fund,  safeguarding  the  fund,  internal  review, 
verification  and  account  up-date,  and  reporting  requirements. 

The  imprest  fund  cashier  at  Narragansett  did  not  comply  with  the 
procedures  as  described  in  this  guidance.   The  balance  of  cash  on 
hand  was  determined  by  reviewing  the  receipts  and  cash  about  once 
a  week.   The  imprest  fund  cashier  advised  that  there  was  no 
specific  dollar  amount  necessary  to  reimburse  the  fund.   A  voucher 
for  reimbursement  historically  was  sent  out  twice  monthly  and 
reimbursement  checks  were  usually  received  15  days  later.   The 
checks  are  addressed  to  the  cashier  at  the  Narragansett 
laboratory.   The  date  mail  was  receiveu  at  the  laboratory  was  not 
recorded.   The  only  record  of  the  receipt  of  the  check  was  on  the 
copy  of  the  reimbursement  voucher  where  the  cashier  noted  the 
check  was  received.   We  were  advised  the  check  was  usually  cashed 
within  a  day  or  two.   However,  there  was  no  record  available  of 
when  the  funds  were  received,  when  the  check  was  cashed,  and  when 
the  funds  were  available  for  the  reimbursement  of  the  Imprest 
Fund.   Under  the  current  system,  a  check  could  be  received,  cashed 
by  the  cashier,  and  the  funds  could  be  misappropriated  for 
personal  use.   Currently,  a  review  of  the  fund  would  only  indicate 
that  the  reimbursement  check  was  in  process  or  transit. 

A  ledger  or  imprest  fund  log  to  record  imprest  fund  transactions 
is  imperative  since  all  original  copies  of  invoices  are  maintained 
in  Cincinnati.   Furthermore,  the  use  of  a  manual  or  computerized 
log  would  make  the  fund  much  easier  to  control.   We  were  advised 
that  Narragansett  did  not  have  any  type  of  ledger  or  log  because 
regulations  did  not  require  such  a  record.   The  imprest  fund 
cashier  advised  that  recording  of  transactions  was  considered  time 
consuming  and  provided  little  or  no  value  to  the  performance  of 
imprest  fund  duties.   Therefore,  since  it  was  not  required,  it  was 
not  maintained.   The  only  record  Narragansett  maintained  was  a 
photo  copy  of  the  invoices  and  the  vouchers  sent  for 
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reimbursement.   The  originals  were  sent  to  Cincinnati  for 
reimbursement.   However,  many  of  Narragansett 's  copies  of  receipts 
and  invoices  were  illegible.   Sometimes  more  than  one  copy  of  an 
invoice  existed  in  the  files  making  the  fund  difficult  to  review. 
In  some  cases  supporting  documentation  was  missing.   Four  separate 
fund  reimbursement  vouchers  totaling  $2,626  could  not  be  located 
by  the  Narragansett  imprest  fund  cashier.   Each  of  these  vouchers 
contained  numerous  invoices  to  support  the  reimbursement. 

E.   High  Turnover  of  Fund 

Because  the  imprest  fund  was  used  for  purchasing  items  that  should 
have  been  procured  through  the  use  of  other  small  purchase 
processes,  the  fund  turns  over  at  an  unusually  high  rate.   The 
average  turnover  was  approximately  $1,600  every  ten  to  fifteen 
days.   The  average  amount  of  cash  on  hand  during  that  same  time 
was  $402,  which  was  less  than  20  percent  of  the  $2,500  imprest 
fund.   The  amount  of  cash  on  hand  ranged  from  $2.05  to  $1,452.78. 

We  interviewed  officials  responsible  for  the  Region  I  (Boston) 
imprest  fund  to  determine  the  controls  they  have  established  over 
their  fund.   We  were  advised  that  the  turnover  rate  was  "much  too 
high"  for  the  Narragansett  fund.   Their  opinions  were  based  on  the 
fact  that  the  Region  has  ten  times  the  employees  of  the 
Laboratory.   Further,  monies  contained  in  the  Region's  imprest 
fund  turned  over  in  twice  the  time  it  took  the  Laboratory's. 
Region  I  officials  attributed  this  to  the  use  of  blanket  purchase 
agreements  and  a  $50  maximum  limit  for  use  of  the  imprest  fund. 
Region  I  also  advised  that  they  have  established  a  simple  petty 
cash  log  to  monitor  the  activity  of  their  fund.   Further,  Region  I 
requires  that  all  mail  be  logged  in  upon  receipt.   As  a  result, 
they  have  a  record  of  the  date  the  reimbursement  checks  were 
received. 


AGENCY  ACTION  TAKEN  DURING  OUR  REVIEW 

On  October  2,  1992,  the  Narragansett  Laboratory  Director  advised 
us  that  he  had  taken  the  following  specific  actions  on  the 
operation  of  the  Narragansett  imprest  fund: 
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o  Established  an  automated  tracking  system  to  monitor  imprest 
fund  transactions; 

o   Initiated  a  $50  maximum  limit  on  the  use  of  the  fund; 

o  Plans  to  use  blanket  purchase  agreements  when  applicable;  and 

o  All  graphics  or  film  processing  must  be  approved  by  the 
Narragansett  Laboratory  Director. 

We  believe  these  corrective  actions,  if  fully  implemented  by  the 
Director  of  Narragansett,  will  improve  the  management  control  of 
the  imprest  fund. 

CONCLUSIONS 

Internal  controls  of  the  Narragansett  imprest  fund  needed 
immediate  attention.   The  numerous  deficiencies  in  the  operation 
of  the  imprest  fund  were  due  to  Narragansett  management's 
inattention.   Greater  emphasis  was  placed  on  convenience  for  the 
requestor  and  vendor  rather  than  on  fund  accountability.   Failure 
to  properly  manage  the  imprest  fund  resulted  in  the  improper  and 
inefficient  use  of  Government  funds. 

RECOMMENDATIONS 

We  recommend  that  the  Assistant  Administrator  for  Research  and 
Development  instruct  the  Director  of  Narragansett  to: 

1.  Review  and  certify  that  the  corrective  actions  outlined  above 
are  fully  implemented. 

2.  Require  the  purchasing  agent  to  review,  either  all  or  on  a 
test  basis,  imprest  fund  transactions  for  appropriateness. 

3.  Establish  and  implement  written  Laboratory  procedures  on  the 
proper  use  of  the  imprest  fund  in  accordance  with  EPA 
regulations,  including  establishing  a  mail  log  to  adequately 
control  the  receipt  of  checks. 
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Inform  employees  of  their  responsibilities  to  ensure  that 
preferential  treatment,  or  actions  that  can  be  reasonably 
perceived  as  preferential,  do  not  occur. 


AGENCY  RESPONSE  TO  DRAFT  REPORT 


ORD  agreed  with  the  findings  and  recommendations  presented  in 
Chapter  5.   Corrective  actions  and  milestone  dates  for  completion 
of  the  actions  were  sufficient  to  resolve  all  recommendations  made 
to  ORD  and  Narragansett  management. 

ORD's  comments  on  Chapter  5's  recommendations  are  detailed  in 
Appendix  A. 
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Narragansett  management  did  not  ensure  that  all  Agency  time  and 
attendance  regulations  and  policies  were  followed.   We  found: 

o   several  employees  were  receiving  "unofficial"  compensatory 
time  and  not  charging  the  time  against  their  leave  balances; 

o   the  Branch  Chief  authorized  "unofficial"  compensatory 
time  even  though  he  was  aware  EPA  policy  was  being 
violated;  and 

o   a  project  officer  was  not  working  a  full  day  as  required  even 
though  his  supervisors  were  aware  of  this  working 
arrangement. 

Narragansett  Staff  Were  Permitted  To  Incur  "Unofficial"  Compensatory 
Time 

Several  employees  were  permitted  to  incur  and  use  unofficial 
compensatory  time.   The  Chief  of  Narragansett ' s  Ecosystem  Branch 
issued  a  memorandum  detailing  the  unofficial  procedures  to  be 
followed.   This  memorandum,  entitled  Comp  Time  Procedures, 
reminded  employees: 

"  This  represents  an  informal  agreement.   It  does  not  reflect 
official  EPA  policy." 

The  memorandum,  for  example,  discussed  the  destruction  of  leave 
slips: 

".  .  .5.  Fill  out  leave  regular  slip  (do  not  check  off  type  of 
leave) .  This  is  to  cover  all  of  us  in  case  of  accident. 
6.  When  you  return.  Branch  Chief  destroys  slip." 

In  one  case,  an  employee  became  upset  with  the  Branch  Chief  when 
he  forgot  to  tear  up  the  leave  slip.   The  employee  wrote  the 
following  note  to  him: 
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If  we  are  going  to  use  the  "system"  then  it  has  got  to  work.   I 
submitted  the  leave  slip  for  3/1  under  "annual"  when  it  was 
"comp  time"  as  per  your  instructions.   However,  it  was  entered 
under  annual,  instead  of  being  torn  up  on  3/4.   As  a  result  3/1 
"comp  time"  (see  above)  is  now  reactivated. 

Our  review  determined  that  at  least  eight  employees  incurred  and 
used  238  hours  of  unofficial  compensatory  time  from  September  1991 
through  July  1992. 

The  Branch  Chief  who  initiated  this  policy  stated  that  it  began  in 
late  1991  "at  the  employees  request  in  his  branch."   They  had 
requested  some  sort  of  policy  because  of  "the  long  hours  they  were 
working."   A  review  of  records  maintained  by  the  Branch  Chief 
indicated  this  policy  began  in  November  1990,  not  late  1991.   He 
also  stated  his  "policy  is  not  to  allow  any  individual  to  work  and 
not  be  compensated  for  their  time."   The  Branch  Chief,  in  a 
memorandum  dated  December  3,  1991,  to  one  employee  earning 
compensatory  time,  also  alluded  to  the  fact  that  he  was  not 
receiving  an  accurate  picture  of  the  hours  worked. 

An  awareness  bulletin  issued  in  February  1990  by  EPA's  Committee 
on  Integrity  and  Management  Improvement  on  EPA  time  and  attendance 
states: 

The  Federal  government  has  strict  requirements  for  approval  and 
documentation  of  overtime  and  compensatory  time.   EPA  does  not 
recognize  the  unofficial  exchange  of  hours  beyond  the  normal 
schedule  for  time  off  at  a  later  date  without  completion  of  the 
proper  documentation.  .  .  .   Such  unofficial  timekeeping  could 
have  unexpected  and  negative  consequences. 

Also,  the  EPA  Pay  Administration  Manual,  issued  in  May  1990, 
states  that  compensatory  time  may  be  granted  to  eligible  employees 
for  "irregular  and  occasional  overtime  worked." 

In  July  1992  when  we  brought  this  practice  to  the  attention  of  the 
Narragansett  Director,  he  instructed  the  Branch  Chief  to 
discontinue  the  policy.   However,  our  review  of  records  since  July 
1992  has  shown  that  five  employees  continued  to  either  accumulate 
leave  or  use  leave  under  the  unofficial  policy.   The  Branch  Chief 
could  offer  no  reason  why  the  employees  continued  to  accumulate 
time.   He  stated  they  were  instructed  in  July  1992,  to  cease  the 
practice. 
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Project  Officer  Did  Not  Work  A  Full  Dav 

During  interviews  with  the  project  officer,  we  were  informed  that 
his  work  hours  were  from  7:00  a.m. -12:00  p.m.  and  2:00  p.m. -4:30 
p.m.,  a  total  of  7-1/2  hours.   He  indicated  that  this  was  done  so 
he  could  perform  a  part-time  job  (electrical  inspector  for  the 
town)  during  his  extended  lunch.   His  supervisor  said  she  approved 
his  work  hours.   Furthermore,  she  indicated  this  practice  was  on- 
going when  she  arrived  at  the  lab  and  she  allowed  it  to  continue. 
Moreover,  we  attempted  to  meet  the  project  officer  on  numerous 
occasions  between  7:00  a.m.  and  8:00  a.m.   He  was  never  available. 
We  observed  him  physically  arriving  at  the  laboratory  via  his 
automobile  at  8:00  a.m.,  thus  working  from  8  a.m. -12  p.m.  and  2 
p.m. -4:30  p.m.  or  only  a  6-1/2  hour  day.   In  our  attempt  to 
determine  the  project  officer's  actual  work  schedule,  we  reviewed 
time  sheets  of  the  project  officer,  we  noticed  inconsistencies 
with  the  way  leave  was  charged  for  partial  days.   For  example,  on 
June  13,  1992,  he  did  not  arrive  at  the  laboratory  until  12:00 
p.m.   According  to  his  SF-71  (Application  for  Leave)  and  his  time 
card,  he  charged  leave  time  from  8:00  a.m.  as  opposed  to  7:00 
a.m.,  the  time  the  project  officer  advised  us  was  his  starting 
time.   There  were  other  similar  examples  noted.   Based  on  our 
physical  observations,  and  review  of  leave  slips  it  appears  the 
project  officer  was  only  working  from  8:00  a.m.  to  4:30  p.m.  with 
a  2  hour  absence  or  a  total  of  6  1/2  hours  a  day,  but  he  was  paid 
for  8  hours. 

EPA  timekeeping  regulations  state  "Each  employee  must  take  their 
normally  scheduled  half-hour  lunch  period  during  core  time.   Full- 
time employees  working  an  eight  hour  day  will  end  their  workday  8 
1/2  hours  after  arrival  at  the  office."   Furthermore,  the  core 
hours  for  the  contract  are  from  7:00  a.m. -3:30  p.m. 

This  issue  was  brought  to  the  attention  of  the  Narragansett 
Director  who  stated  he  was  neither  aware  the  project  officer  was 
not  working  a  full  day  as  required,  nor  that  the  project  officer 
was  working  a  part-time  job  for  the  town.   According  to  the 
Director,  the  project  officer  was  given  permission  several  years 
ago  to  take  an  extended  lunch  in  order  to  care  for  an  ill  family 
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member.   However,  he  was  not  permitted  to  continue  this  practice 
to  perform  his  part-time  job. 


AGENCY  ACTION  TAKEN  DURING  OUR  REVIEW 

Upon  conferring  with  the  project  officer,  the  supervisor,  and 
personnel  officials,  the  Narragansett  Laboratory  Director 
officially  admonished  the  project  officer  for  his  attendance  and 
instructed  him  to  follow  EPA  regulations. 

On  July  20,  1992,  the  Narragansett  Director  issued  a  memorandum  to 
all  Federal  employees  at  Narragansett  and  Newport  entitled  "Time 
and  Attendance  (TS.A)  Reporting."   This  memorandum  outlined  the 
importance  of  accuracy  of  the  payroll  system  and  advised  that  time 
and  attendance  procedures  would  be  reviewed  at  both  Narragansett 
and  Newport. 


CONCLUSIONS 

Narragansett  officials  did  not  exercise  proper  management 
oversight  and  controls  over  employee  time  and  attendance 
practices.   Permitting  laboratory  employees  to  incur  and  use 
unofficial  compensatory  time  in  lieu  of  official  leave  and  to  work 
less  that  a  full  day  is  improper.   Failure  to  ensure  that  EPA 
official  time  and  attendance  policies  are  followed  reflects 
unfavorably  on  the  integrity  of  the  Agency. 

RECOMMENDATIONS 

We  recommend  that  the  Assistant  Administrator  for  Research  and 
Development  instruct  the  Director  of  the  Narragansett  Laboratory 
to  ensure  that  time  and  leave  policies  are  followed. 
Specifically,  the  Director  should: 
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Require  all  Naifragansett  employees  to  receive  appropriate 
training  on  EPA  time  and  attendance  policies  and 
the  importance  of  these  policies. 

Evaluate  whether  each  employee  should  be  charged  leave  for 
any  "unofficial"  time  used  since  July  1992. 

Establish  and  implement  control  procedures  to  ensure  that 
further  time  and  attendance  abuses  do  not  occur. 


AGENCY  RESPONSE  TO  DRAFT  REPORT 


ORD  agreed  with  the  findings  and  recommendations  presented  in 
Chapter  6.   Corrective  actions  and  milestone  dates  for  completion 
of  the  actions  were  sufficient  to  resolve  all  recommendations  made 
to  ORD  and  Narragansett  management. 

ORD's  comments  on  Chapter  6's  recommendations  are  detailed  in 
Appendix  A. 
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The  Deputy  Ethics  Official  (DEO) ,  who  is  the  Narragansett 
Director,  is  responsible  for  the  implementation  of  the  Agency's 
ethics  policies  at  Narragansett.   The  DEO  did  not: 

*  require  a  project  officer  (GS-12)  to  submit  a 
Confidential  Statement  of  Employment  and  Financial  Interest 
or  obtain  approval  for  outside  employment; 

*  file  accurate  annual  confidential  statement 
certifications  for  1990  and  1991; 

*  maintain  fiscal  1991  statements;  and 

*  ensure  that  Narragansett  employee  statements  on  file  for  the 
March  1992  update  were  complete. 

As  a  result,  conflict  of  interest  issues  may  have  existed  at 
Narragansett  without  the  knowledge  of  the  DEO  which  could  have 
reflected  unfavorably  on  the  Agency. 

EPA  regulations  and  Agency  Ethics  Advisories  emphasize  to  DEOs 
that  employees,  such  as  project  officers,  whose  duties  directly 
affect  the  financial  interests  of  specific  parties,  should  be 
required  to  file  complete  and  accurate  confidential  statements. 
In  addition,  every  employee  who  has  outside  employment  must 
request  prior  approval. 

Narragansett  DEO  Did  Not  Require  Project  Officer  To  File 

The  DEO  did  not  direct  a  GS-12  project  officer  to  file  annual 
confidential  statements.   Therefore,  from  the  year  of  his 
appointment  in  1984  as  a  project  officer  until  1991,  statements 
were  not  filed.   Because  the  statements  were  not  filed,  the  DEO 
could  not  evaluate  the  employee's  holdings  and  determine  whether 
recusal  or  other  actions  were  needed  for  the  seven  year  period. 
Further,  the  project  officer  had  not  sought  prior  approval  for 
outside  employment. 

EPA's  regulations  and  Agency  policy  require  project  officers  to 
file  confidential  statements.   Title  40  CFR  Part  3  details  the 
ethical  standards  for  all  EPA  employees.   Section  3.302(c)(2) 
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states  that  employees  at  GS-12  or  below  whose  duties 
directlyaffect   the  financial  interests  of  specific  parties  should 
be  required  to  file.   Section  3.302(c)(2)  is  limited  to  GS-12  or 
below  employees  who  are  COs,  project  officers,  inspectors, 
auditors,  and  On-Scene  Coordinator  representatives. 

The  Narragansett  DEO  had  not  established  effective  internal 
management  controls  to  ensure  employee  confidential  statements 
were  completed  accurately  and  timely  in  accordance  with  Agency 
regulations  or  that  employees  sought  approval  before  accepting 
outside  employment. 

In  two  Agency  Ethics  Advisories  dated  November  15,  1985,  and  June 
6,  1988,  EPA's  Designated  Agency  Ethics  Official  (DAEO)  instructed 
all  DEOs  that  they  should  direct  all  project  officers  at  GS-12  or 
below  to  file. 

To  evaluate  whether  Narragansett  employees  complied  with  the 
regulation,  we  reviewed  all  available  confidential  statements  for 
all  employees  who  filed  for  the" 1990  annual  certifications.   There 
were  no  1991  annual  certifications  available  for  our  review.   When 
we  advised  the  DEO  that  the  statements  could  not  be  located,  he 
replaced  the  1991  confidential  statements  by  having  employees  sign 
new  statements  in  July  1992.   The  DEO's  letter  of  instruction  to 
employees  stated  that  the  1991  confidential  statement  forms  had 
been  misplaced  and  this  request  was  to  replace  them. 

In  1990  the  DEO  reported  to  the  DAEO  that  there  were  29  GS/GM  IS- 
IS employees  of  whom  eight  were  required  to  submit  statements 
under  40  CFR  3.302(b)  or  (c)(1).   Additionally,  there  were  no 
employees  reported  in  grades  below  GS/GM-13  who  were  required  to 
submit  statements  under  40  CFR  3.302(c)(2)  or  (d) .   In  September 
1991,  the  DEO  reported  the  same  amounts  per  grade  category  as  were 
reported  for  1990. 

The  DEO  stated  that  until  our  audit  he  was  unaware  that  project 
officers  at  GS-12  and  below  should  have  been  required  to  submit  a 
confidential  statement.   He  also  explained  that  he  required  all 
employees  at  GS-13  and  above  to  file  confidential  statements,  and 
lower  grade  employees  who  manage  EPA  funds  such  as  the  budget 
analyst  and  the  purchasing  agent. 
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The  project  officer  who  had  not  filed  the  confidential  statement 
also  held  a  position  of  outside  employment  as  the  Town  of 
Narragansett 's  electrical  inspector  (see  Chapter  7).   The  project 
officer  did  not  seek  prior  approval  before  accepting  the  position. 
The  DEO  advised  that  he  was  not  aware  that  the  project  officer 
held  the  position. 

Title  40  CFR  3.508  requires  each  employee  who  wishes  to  engage  in 
outside  employment  to  obtain  approval  prior  to  accepting  the 
position. 

Government  employees  need  to  maintain  high  standards  of  conduct. 
Obtaining  confidential  statements  from  project  officers  at  GS-12 
or  below,  and  obtaining  prior  approval  for  outside  employment 
helps  the  DEO  make  an  effective  evaluation  of  an  employee's 
holdings  and  determine  whether  a  recusal  statement  or  other  action 
may  be  warranted.   It  is  the  DEO's  responsibility  to  know  the 
requirements  for  confidential  statements.   Eliminating  employees 
such  as  project  officers  from  the  reporting  requirements  could 
allow  actual  or  apparent  conflicts  of  interest  to  remain 
undetected  and  unresolved. 

Narragansett  DEO  Filed  An  Inaccurate  Annual  Certification 

The  Narragansett  annual  certification  letter  regarding  compliance 
with  the  Agency's  ethics  policy  contained  inaccurate  information 
because  not  all  project  officers  submitted  confidential 
statements.   The  DAEO  in  the  Office  of  General  Counsel 
consolidates  these  annual  letters  into  EPA's  annual  ethics  report 
to  the  Office  of  Government  Ethics.   That  office  includes  EPA's 
information  in  its  report  to  Congress.   The  information  the 
Narragansett  DEO  provided  was  inaccurate.   Consequently,  the 
Office  of  Government  Ethics'  report  to  Congress  contained 
incorrect  data  about  EPA. 

Appendix  A  to  Subpart  C,  40  CFR  Part  3,  requires  the  DEO  to  submit 
an  annual  certification  letter.   This  letter  certifies  to  the  DAEO 
that  each  employee  who  is  required  to  submit  a  confidential 
statement  has  done  so  and  that  the  DEO  has  reviewed  and  signed 
each  statement.   The  DEO  also  certifies  that  any  necessary 
remedial  actions  have  been  taken. 


69   Report  E1JBF2-01-0275-3100236 


215 


CHAPTER? 

NARRAGANSETT  EMPLOYEES'  CONFroENTIAL  STATEMENTS 

WERE  INCOMPLETE 


On  September  17,  1991,  the  Narragansett  DEO  certified  to  EPA's 
DAEO  that  confidential  statements  were  required  from  eight 
employees  at  GS-13  or  above  and  none  from  employees  below  that 
grade.   As  noted  above,  one  GS-12  project  officer  did  not  submit  a 
confidential  statement.   We  also  found  that  four  recusal 
statements  were  prepared  by  EPA  employees  and  approved  by  the  DEO. 
However,  they  were  undated.   Because  the  1991  annual  confidential 
statements  were  not  available  for  review,  we  cannot  state  whether 
or  not  all  confidential  statements  were  prepared  by  the  employees 
or  signed  by  the  DEO  before  submission  of  the  annual  certification 
letter.   This  deficiency  has  been  discussed  with  the  DEO  and  he 
has  initiated  corrective  action  to  ensure  new  confidential 
statements  are  prepared  and  signed  by  each  applicable  employee. 

Narragansett  Employees  Did  Not  Disclose  Their  Spouse's  Employment 

The  DEO  did  not  ensure  that  financial  disclosure  statements  were 
completed  as  required.   Information  relating  to  spouse,  minor 
children  and  other  relatives  was  not  reported  by  six  employees  as 
mandated.   Failure  to  disclose  such  information  prevents  the 
Agency  from  carrying  out  its  responsibility  to  ensure  that 
potential  or  actual  conflicts  of  interests  are  properly  addressed. 

The  purpose  of  financial  disclosure  statements  is  to  assist  the 
Agency  in  preventing  actual  or  apparent  conflicts  of  interest. 
Title  18  U.S.C.  208(a)  applies  to  all  personal  financial 
interests,  including  interests  not  required  to  be  reported.   Even 
if  an  employee  discloses  a  financial  interest,  the  employee  may 
not  act  in  matters  in  which  he  has  a  personal  financial  interest. 

Under  40  CFR  3.300,  an  employee  is  prohibited  from  knowingly 
participating  in  an  EPA  activity  in  which  the  employee,  the 
employee's  spouse,  or  minor  child  has  a  financial  interest.   The 
size  of  the  financial  interest  is  irrelevant  as  is  the  employee's 
level  of  responsibility.   Additionally,  it  does  not  matter  if  the 
organization  in  which  the  employee,  employee's  spouse,  or  minor 
child  has  a  financial  interest  is  a  non-profit  or  public  interest 
group.   Finally,  under  40  CFR  3.103(d),  an  employee  is  prohibited 
from  knowingly  participating  in  an  EPA  activity  in  which  the 
employee's  relative  has  a  financial  interest  because  it  creates 
the  reasonable  appearance  of  a  conflict  of  interest. 
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We  identified  four  EPA  employees  who  have  spouses  or  relatives 
working  for  on-site  contractors.  Additionally,  three  EPA  employees 
have  spouses  working  at  the  University  of  Rhode  Island  (URI)  and 
the  Deputy  Laboratory  Director  works  as  an  adjunct  professor  at 
URI.   The  laboratory  has  cooperative  agreements  with  URI.   Based 
on  our  review  of  all  available  Confidential  Statements  of 
Employment  and  Financial  Interests  for  the  years  1990  through 
March  1992,  we  found  that  only  one  of  the  above  employees  had 
submitted  a  confidential  statement  disclosing  that  his  spouse 
either  worked  for  a  contractor  or  a  University  doing  business  with 
EPA.   Although  recusal  statements  were  prepared  for  four 
individuals,  these  statements  were  undated.   We  also  identified 
statements  which  were  incomplete  in  such  areas  as  date  of 
appointment  and  position  title. 


AGENCY  ACTION  TAKEN  DURING  OUR  REVIEW 

On  July  27,  1992,  the  Narragansett  DEO  issued  a  memorandum  to  GS- 
13  employees  and  project  officers  stating  that  they  were  required 
to  file  confidential  statements  for  the  1991  annual  certification 
by  July  31,  1992.   The  memorandum  states,  "The  forms  filed  last 
year  have  been  misplaced  and  this  request  is  to  replace  them. 
Please  note  that  financial  and  employment  interests  of  your  spouse 
and  minor  children  must  be  reported."   Further,  the  DEO  required 
all  employees  engaged  in  outside  employment  to  obtain  approval  as 
required.  As  a  result  of  our  review,  the  DEO  has  also  initiated 
corrective  action  to  prepare  new  recusal  statements.    Upon 
completion,  the  DEO  stated  that  a  new  1991  annual  certification 
letter  will  be  signed  by  the  DEO  and  submitted  to  the  DAEO. 

CONCLUSIONS 

The  deficiencies  occurred  due  to  weak  internal  administrative 
controls  and  because  the  Narragansett  DEO  was  unaware  of  filing 
requirements.   The  filing  of  complete  and  accurate  confidential 
statements  in  a  timely  manner,  the  preparation  of  required  recusal 
statements,  and  obtaining  prior  approval  for  outside  employment 
help  prevent  an  actual  or  apparent  conflict  of  interest  which 
could  reflect  unfavorably  on  the  Agency. 
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RECOMMENDATIONS 

We  recommend  that  the  Assistant  Administrator  for  Research  and 
Development  inform  the  EPA  Designated  Agency  Ethics  Official  of 
the  deficiencies  at  Narragansett .   We  further  recommend  that  the 
Assistant  Administrator  instruct  the  Narragansett  DEO  to: 

1.  Establish  a  written  procedure  to  ensure  that  all  laboratory 
employees  who  are  required  to  file  under  EPA  regulations  and 
Agency  policy  submit  Confidential  Statements  of  Employment 
and  Financial  Interests.   Further,  if  employees  engage  in 
outside  employment  ensure  that  proper  approval,  in  accordance 
with  EPA  regulations,  has  been  obtained. 

2.  Take  aggressive  action  to  ensure  that  financial  and 
employment  interests  of  spouses  and  minor  children  are 
reported  on  the  confidential  statements. 

3.  Correct  the  most  current  certification  letters  for  1990  and 
1991  to  reflect  that  additional  employees  should  have 
reported  but  did  not. 

4.  Instruct  Laboratory  employees  to  prepare  recusal  statements 
as  required  by  EPA  regulations  to  avoid  actual  or  apparent 
conflicts  of  interest.   Ensure  the  statements  are  signed  and 
dated. 


AGENCY  RESPONSE  TO  DRAFT  REPORT 


ORD  agreed  with  the  findings  and  recommendations  presented  in 
Chapter  7.   Corrective  actions  and  milestone  dates  for  completion 
of  the  actions  were  sufficient  to  resolve  all  recommendations  made 
to  ORD  and  Narragansett  management. 

ORD's  comments  on  Chapter  7's  recommendations  are  detailed  in 
Appendix  A. 
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The  Director  of  Narragansett 's  Research  and  Support  Services 
(RASS)  verbally  directed  Narragansett  contract  management  staff  to 
remove  and  shred  documents  from  contract  files.   The  Narragansett 
and  on-site  contractor  staffs  were  also  briefed  on  their  roles  and 
responsibilities  in  the  contract  management  process  and  on  the 
results  of  on-going  OIG  reviews.   They  were  also  coached  on  what 
was  unacceptable  contract  activity,  personal  services,  conflicts 
of  interest,  and  work  assignments.   As  a  result,  we  have  no 
assurance  we  were  provided  with  all  the  documentation  on  the 
procurement  and  administration  of  the  contracts  reviewed. 
Further,  we  have  no  assurance  that  information  that  should  have 
been  brought  to  our  attention  was  provided.   Extensive  additional 
audit  effort  was  required  in  an  attempt  to  mitigate  these 
impediments. 

The  EPA  Contract  Administration  Training  Manual,  dated  September 
1989,  states  in  Section  6.5: 

The  need  to  maintain  proper  records  cannot  be  emphasized  enough. 
The  Project  Officer's  records  are  considered  part  of  the 
official  contract  documentation.  .  .  .   The  Project  Officer 
should  immediately.  .  .  set  up  a  contract  administration  and 
suspense  file  for  the  contract. 

Documents  concerning  the  contract  must  be  contained  in  the 
Project  Officer's  official  files.   This  includes  copies  of  the 
contract  and  any  modifications,  all  related  internal  and 
external  correspondence,  copies  of  all  contractor  deliverables, 
and  all  financial  and  payment  information.  .  .  .   Work 
assignment  managers.  .  .  have  similar  record  keeping 
requirements.  .  .  . 


Decision  Making  Documents  Missing 

Narragansett  officials  could  not  provide  documentation  relating  to 
the  formulation  of  the  decision  to  request  the  procurement  of 
these  contracts  or  to  support  the  alleged  instructions  from 
Cincinnati  because  the  documents  were  destroyed.   We  were  advised 
that  this  information,  including  records  of  correspondence  on  the 
procurement,  was  maintained  in  official  contract  files  located 
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with  Cincinnati  Contract  Management  Division  officials.   We  were 
also  told  by  Narragansett  officials  that  all  official  contract 
records  (i.e.,  notes,  correspondence,  etc.)  were  not  and  should 
not  be  maintained  in  the  Narragansett  files.   The  officials  stated 
that  the  official  files  are  located  in  Cincinnati  and  there  was  no 
requirement  to  retain  these  documents  at  Narragansett. 

During  the  week  of  March  9,  1992,  (less  than  three  working  days 
after  our  initial  contact  with  the  Narragansett  Director) ,  the 
Director  of  RASS  told  the  OIG,  that  she  had  advised  staff  members 
involved  in  contract  management  to  destroy  items  that  were  already 
located  in  the  official  files  in  Cincinnati.   Project  officers  and 
work  assignment  managers  were  advised  to  destroy  duplicate  items, 
any  extraneous  information,  confidential  business  information,  and 
documents  that  were  maintained  in  Cincinnati.   Project  officers 
stated  that  no  one  at  Narragansett  verified  if  the  destroyed 
documents  were  located  in  Cincinnati.   This  order  was  given 
without  the  knowledge  of  the  Narragansett  Laboratory  Director. 

In  our  opinion,  the  records  destroyed  by  Narragansett  meet  the 
definition  of  "Federal  Records"  as  defined  in  44  U.S.C.  3301.   In 
addition,  EPA  Ethics  Advisory  92-24  dated  December  10,  1992, 
issued  by  the  Deputy  General  Counsel,  included  NARA  Bulletin  No. 
93-2,  entitled  "Proper  disposition  of  Federal  records  and  personal 
papers."   Section  8  of  this  bulletin  states: 

As  specified  under  36  CFR  1222.42,  nonrecord  materials, 
including  extra  copies  of  agency  records  kept  onlv  for 
convenience  of  reference  [emphasis  added],  may  be  removed 
[permanent  removal  or  destruction]  from  Government  agencies  only 
with  the  approval  of  the  head  of  the  Agency  or  another  agency 
official  designated  by  the  agency  head,  such  as  the  agency 
records  officer  or  legal  counsel. 

The  timing  of  the  destruction  of  these  documents  gives  the 
appearance  that  Narragansett  officials  were  attempting  to  impede 
the  audit  of  the  Laboratory.   This  observation  was  shared  by  staff 
members  at  the  Laboratory.   The  Chief  of  the  Ecosystems  Branch 
stated  he  saw  several  bags  of  shredded  material,  and  advised 
during  a  Laboratory  senior  management  team  meeting,  that  he 
thought  it  was  "stupid"  to  shred  files,  especially  the  week  before 
the  OIG  visit.   He  further  stated  that  another  Narragansett  branch 
chief  agreed  with  him. 
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The  on-site  technical  support  contract  files  at  Narragansett 
lacked  materials  required  to  be  maintained  in  those  files.   The 
missing  materials  included  correspondence,  both  internal  and 
external,  notes  from  meetings,  records  of  verbal  instructions,  and 
contacts  with  the  contractor.   Conversely,  we  observed  that  the 
Laboratory's  O&M  contract  files  were  voluminous  with 
correspondence,  notes  and  extraneous  bits  of  information  that  were 
absent  from  the  on-site  technical  support  contract  files. 

The  destruction  of  on-site  technical  support  contract  documents, 
in  our  opinion,  may  have  resulted  from  our  initial  meeting  with 
the  Laboratory's  senior  management  on  March  4,  1992.   Laboratory 
officials  were  advised  that  our  audit  scope  would  include  a  review 
of  on-site  technical  support  contracts.   However,  we  did  not 
discuss  the  review  of  the  O&M  contract.   Further,  Narragansett 
staff  stated  they  had  been  in  contact  with  their  colleagues  at  the 
Duluth  and  Athens  Laboratories  during  our  reviews  there.   We  were 
told  that  they  had  been  informed  of  the  type  of  reviews  being 
performed. 

As  a  result  of  the  actions  taken  by  the  Narragansett  staff,  we 
have  no  assurance  that  we  reviewed  all  documents  relating  to  the 
procurement  and  administration  of  the  contracts. 

Narragansett  and  Contractor  Staffs  Coached 

The  RASS  Director  also  provided  pre-audit  briefing  sessions  to  the 
Narragansett  staff  and  the  contractor  staff.   During  these 
sessions  the  staffs  were  coached  about  their  roles  and 
responsibilities  in  contract  management.   They  were  advised  of 
allowable  and  unallowable  contract  activity.   Activities  such  as 
personal  services,  conflicts  of  interest,  and  work  assignments 
were  discussed.   We  were  told  that  the  RASS  Director  informed 
laboratory  personnel  of  the  information  we  would  be  reviewing.   As 
a  result  of  these  briefings,  we  initially  received  "textbook" 
answers  on  how  operations  were  carried  out.   For  example,  during 
our  survey,  we  were  advised  that  contract  staff  were  not  involved 
in  the  development  of  work  assignments,  worked  independently  of 
EPA  supervisors,  and  only  performed  activity  within  the  statement 
of  work.   Based  on  analysis,  we  found  where  the  contractor's  role 
was  significantly  different  than  described. 
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AGENCY  ACTIONS  TAKEN  DURING  OUR  REVIEW 

On  May  21,  1992,  the  Assistant  Administrator  for  Research  and 
Development  issued  a  memorandum  to  all  ORD  employees  entitled, 
"Retention  of  Records  for  Audits  and  Investigations."   The 
memorandum  reminded  employees  that  the  Assistant  Administrator 
expected  full  and  complete  cooperation  with  the  OIG.   Further,  the 
Assistant  Administrator  advised: 

All  ORD  executives,  managers,  and  employees  will  be  held 
personally  responsible  for  intentional  destruction  of  records 
which  obstructs  audit  and  investigative  work. 

On  May  22,  1992,  the  Director,  Office  of  Environmental  Processes 
and  Effects  Research  (OEPER)  wrote  to  the  Narragansett  Laboratory 
Director.   He  advised  the  Laboratory  Director  to  take  control  of 
all  contract  and  administrative  files  to  ensure  their  integrity. 

CONCLUSIONS 

The  Narragansett  RASS  Director  instructed  Narragansett  contract 
management  staff  to  remove  and  shred  documents  from  contract 
files.   The  Narragansett  staff,  along  with  on-site  contractor 
staff,  were  also  briefed  about  their  roles  and  responsibilities 
contract  management  and  on  the  results  of  on-going  OIG  reviews. 
They  were  also  coached  on  what  was  unacceptable  contract  activity, 
personal  services,  conflicts  of  interest,  and  work  assignments. 
As  a  result  of  these  actions,  we  have  no  assurance  we  were 
provided  all  documentation  related  to  the  procurement  and 
administration  of  the  contracts  reviewed.   Further,  we  have  no 
assurance  that  information  that  should  have  been  brought  to  our 
attention  was  provided.   Extensive  additional  audit  effort  was 
required  in  an  attempt  to  mitigate  these  impediments. 


RECOMMENDATIONS 

We  recommend  that  the  Assistant  Administrator  for  Research  and 
Development  instruct  the  Director  of  the  Narragansett  Laboratory 
to: 


in 
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Require  that  all  Narragansett  staff  receive  ethics  training 
on  their  responsibilities  as  Federal  officials  for  the 
ethical  conduct  of  government  business  and  Federal  programs. 

Inform  all  staff,  contractors,  and  on-site  cooperators 
that  deliberate  obstruction  of  a  Federal  audit  or  destruction 
of  Federal  records  without  proper  approval  is  improper  under 
18  U.S.C. 

Inform  Narragansett  staff,  contractors,  and  on-site 
cooperators  of  the  requirements  of  the  Inspector  General  Act 
and  their  obligation  under  the  Act  to  furnish  full  and 
accurate  information. 

Require  that  all  documentation  is  maintained  in  accordance 
with  Agency  guidance  and  the  EPA  Records  Management  Manual, 
and  that  employees  responsible  for  maintaining  contract  files 
are  appropriately  trained,  to  ensure  their  understanding  of 
the  requirements  for  record  retention. 


AGENCY  RESPONSE  TO  DRAFT  REPORT 


ORD  agreed  with  the  findings  and  recommendations  presented  in 
Chapter  8.   Corrective  actions  and  milestone  dates  for  completion 
of  the  actions  were  sufficient  to  resolve  all  recommendations  made 
to  ORD  and  Narragansett  management. 

ORD's  comments  on  Chapter  8's  recommendations  are  detailed  in 
Appendix  A. 
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UNITED  STATES  ENVIRONMENTAL  PROTECTION  AGENCY 
WASHMGTON,  O.C.      20460 


JU4  14  I9S3 

OfFCEOf 
RESEARCH  AND  OE  VE  LOPkCNT 

MEMORANDUM 

SUBJECT:   Management  of  Extramural  Resources  at  the  Environmental 
Research  Laboratory,  Narragansett ,  Rhode  Island 
Audit  Report  No^  E1JBF2-01-0275 

FROM:      Gary  J.  Foley 
Acting  Assistc 

for  Research  and^"*^-0^1opment  rRt)-672) 

TO:        Kenneth  A.  Konz 

Assistant  Inspector  General  for  Audit  (A- 109) 

I  have  reviewed  the  draft  report  on  extramural  resources 
management  at  the  Narragansett  Iciboratory.   Your  audit  staff 
has  brought  to  our  attention  some  important  internal  control 
and  management  problems  which  demand  correction. 

The  report  cites  a  number  of  issues  that  are  specific  to  the 
Narragansett  laboratory.   Many  other  general  problems  that  were 
found  in  Narragansett  also  exist  elsewhere  in  ORD.   In  FY  1990, 
ORD  reported  its  management  of  extramural  resources  as  a  material 
internal  control  weakness  in  the  Agency's  annual  FMFIA  report  to 
the  President.   As  a  part  of  our  corrective  action  plan,  we 
reviewed  acquisition  management  activity  in  each  ORD  Laboratory 
and  Office  last  summer.   These  reviews  discovered  continuing  and 
additional  problems.   We  will  conduct  additional  acquisition 
management  reviews  at  our  laboratories  in  the  near  future. 

Attachment  1  provides  ORD's  planned  corrective  actions  for 
addressing  the  recommendations.   We  acknowledge  the  need  for 
better  management  and  internal  controls,  and  we  accept  all  the 
recommendations  in  the  report.   I  realize  the  need  for  improved 
controls  extends  beyond  the  laboratory  and  office  in  question  and 
view  all  of  the  recommendations  as  positive  and  beneficial  to 
management  of  extramural  resources  in  the  laboratory,  OEPER  and 
ORD. 
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We  request  that  the  final  report  be  as  clear  and 
comprehensive  as  possible  with  respect  to  the  facts  that  were 
relied  upon  in  reaching  conclusions,  especially  the  conclusions 
that  (1)  the  Director  of  the  Research  and  Support  Services  Staff 
(RASS)  coached  staff  as  to  what  was  unacceptable  contract 
activity  so  that  they  would  give  correct  answers  to  auditors 
(page  70) ;  (2)  the  Director  of  RASS  instructed  staff  to  "remove 
and  shred"  documents  from  the  contract  files  (page  70);  and  (3) 
the  Project  Officer  for  the  O&M  contract  with  Colejohn 
Corporation  did  not  worlt  a  full  day  (page  59)  .   Knowing  the  basis 
for  the  report's  conclusions  will  help  management  respond  to  the 
final  report,  and  management  will  be  able  to  give  appropriate 
consideration  to  any  performance  and  disciplinary  questions  that 
the  report  raises. 

In  addition,  it  would  be  helpfiil  if  the  final  report  is 
clear  on  any  issues  OIG  is  currently  investigating.   My 
understanding  is  that  ORD  should  defer  action  on  these  issues 
pending  the  result  of  ongoing  investigations. 

Attachment  2  includes  a  June  4,  1993  memorandum  from  the 
Director,  OEPER  (without  attachments)  that  provides  additional 
information  from  OEPER. 

Attachment  3  includes  the  response  from  the  Acting  Assistant 
Administrator  for  Administration  and  Resources  Management.   This 
memorandum  provides  comments  from  both  GAD  and  0AM  on  issues  that 
relate  to  their  areas  of  responsibility. 

Again,  I  have  found  these  audits  very  helpful  and  a  good 
management  tool,  and  I  appreciate  the  opportunity  to  provide 
these  comments. 

Attachments 
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Attachment  1 


Assistant  Administrator  for  Research  and  Development 

Comments  on  Findings  and  Proposed  Corrective  Actions 

In  Draft  Audit  Report  E1JBF2-01-0275 

Environmental  Research  Laboratory 

Narragansett,  Rhode  Island 

EXECUTIVE  SUMMARY  -  RECOMMENDATIONS 

1.  Implement  existing  procedures  to  ensure  contracts  are 
competitively  bid. 

Response:  Concur 

Corrective  Action:  The  Director  of  the  Office  of  Research  Program 
Management,  ORD  (ORPM)  will  continue  to  refine  and  expand  ORD 
Policy  that  competition  is. the  preferred  way  of  doing  business  and 
that  all  proposals  for  non-competitive  awards  must  be  approved  in 
advance  by  ORD  headquarters.   This  guidance  will  be  issued  by 
September  30,  1993. 

2.  Develop  procedures  to  ensure  Research  and  Development  funds 
are  used  for  their  designated  purposes  per  applicable  EPA 
directives. 

Response:  Concur 

Corrective  Action:  The  Director  of  ORPM  will  continue  to  work  with 
the  Comptroller  and  OGC  to  obtain  definitive  guidance  on  uses  of 
R&D  funds,  especially  those  related  to  areas  of  apparent 
ambiguity.   The  AA/ORD  will  issue  guidance  on  the  proper  use  of 
R&D  fund  by  September  30,  1993. 

3.  Appoint  qualified  project  officers  to  ensure  all  work 
performed  by  the  contractor  is  authorized  by  applicable  EPA 
directives  and  within  the  contracts'  statement  of  Work. 


Response:  Concur 
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Corrective  Action:  The  Narragansett  Laboratory  Director  has 
appointed  new  project  officers  for  the  technical  support  contracts 
in  Narragansett  and  Newport,  effective  October  1992.   The  new 
project  officers  will  receive  (if  necessary)  additional  training 
by  September  30,  1993. 

The  Director  of  ORPM  will  reissue  ORD-wide  policy  to  ensure 
that  performance  standards  include  proper  accountability  for 
extramural  management.   ORPM  will  require  a  report  from  each 
Office  and  Laboratory  Director  certifying  that  this  has  been  done 
by  Novestber  15,  1993. 

4.  Review  all  current  work  assignments  for  compliance  with  the 
contracts*  Statement  of  Work. 

Response:  Concur 

Corrective  Action:  The  Narragansett  Laboratory  Director  and 
Project  Officers  have  reviewed  all  1993  Work  Assignments  for 
compliance  with  the  Statement  of  Work  on  the  technical  support 
contracts.   All  future  work  assignments  will  be  reviewed  by  the 
Laboratory  Director,  the  Senior  Acquisition  Manager  (when 
established) ,  and  the  Project  Officer  for  compliance  with  the  SOW. 

5.  Establish  procedures  to  periodically  verify  the  accuracy  and 
validity  of  contractor  payment  requests. 

Response:  Concur 

Corrective  Action:  The  Narragansett  Laboratory  Director  will  issue 
guidance  by  September  30,  1993,  to  require  periodic  verification 
of  the  accuracy  and  validity  of  contract  payment  requests. 

In  addition,  the  Director  of  ORPM  will  develop  ORD-wide 
review  procedures  to  be  issued  by  March  31,  1994.   These 
procedures  will  require  ORD  managers  to  carryout  periodic  reviews 
necessary  to  ensure  accountability  for  management  of  extramural 
resources. 

6.  Strengthen  controls  to  ensure  the  proper  use  and 
accountability  of  the  Inprest  Fund. 

Response:  Concur 
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Corrective  Action:  The  Narragansett  Laboratory  Director  put  into 
place  a  number  of  actions  to  ensure  the  proper  use  and 
accountability  of  the  imprest  fund  effective  October  2,  1992. 
These  actions  included  establishing  an  automated  tracking  system 
to  monitor  transactions,  placing  a  limitation  on  the  maximum  funds 
available,  and  requiring  Laboratory  Director  review  of  certain 
items.   These  corrective  actions  were  reviewed  and  evaluated  by  an 
OEPER  Management  Review  in  May  1993.   Additional  recommendations 
will  be  included  in  OEPER' s  Management  Review  Report  to  be  issued 
by  June  30,  1993. 

A  review  of  FMFIA  Event  Cycle  Documentation  for  the  imprest 
fund  will  be  conducted  by  September  30,  1993.   The  Documentation 
will  be  corrected  as  necessary  within  60  days  of  the  review's 
completion  to  ensure  adequate  controls  are  in  place  to  ensure  the 
proper  use  and  accountability  of  the  imprest  fund. 

The  ORD-wide  review  procedures  under  development  by  ORPM  will 
require  periodic  review  and  evaluation  of  all  ORD  imprest  funds. 
These  review  procedures  are  to  be  completed  by  September 

30,  1993. 

7.  Direct  the  Narragansett  Laboratory  Director  to  ensure 
laboratory  employees  are  aware  of  and  adhere  to  Federal  time 
and  attendance  policies.   This  policy  should  be  emphasized  by 
the  Laboratory  Director  periodically  throughout  the  year. 

Response:  Concur 

Corrective  Action:  The  Narragansett  Laboratory  Director  will 
provide  training  on  EPA's  time  and  attendance  procedures  and 
policies  to  all  Narragansett  employees  by  August  30,  1993.   A 
review  of  FMFIA  Event  Cycle  Documentation  for  time  and  attendance 
will  be  conducted  and  the  Documentation  will  be  corrected  as 
necessary  to  ensure  adequate  controls  are  in  place  to  ensure 
compliance  with  EPA  policies  and  procedures  for  time  and 
attendance  by  September  30,  1993. 

The  ORD-wide  review  procedures  under  development  by  ORPM  will 
require  periodic  review  and  evaluation  of  timekeeping  practices. 
These  review  procedures  are  to  be  issued  by  March  31, 
1994. 

8.  Direct  all  Narragansett  employees  who  should  be  required  to 
file  Confidential  Statements  of  Employment  and  Financial 
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Interests  to  do  so.   Improve  procedures  to  ensure  that  these 
statements  are  properly  completed  and  timely  filed  as 
prescribed  by  EPA  directives. 

Response:  Concur 

Corrective  Action:  The  Narragansett  Laboratory  Director  conducted 
a  complete  review  to  determine  which  employees  are  required  to 
file  confidential  statements  under  the  new  EPA  Ethics  Advisory 
92-14.  Employees  who  had  not  previously  filed  were  required  to  do 
so.  The  Laboratory  Director  will  issue  written  procedures  for 
laboratory  employees  to  follow  to  ensure  compliance  with  EPA 
Ethics  Policy.   Written  guidance  will  be  issued  by  September  30, 
1993. 


Chapter  2  -  Appearance  of  Incvunbent  Favoritism 
In  the  Procurement  of  Contracts 

1.    Issue  instructions  to  all  staff  on  the  Importance  of  the 
integrity  of  the  EPA  Procurement  system.   Advise  that 
favoritism,  any  type  of  preferential  treatment,  or  any  action 
that  can  be  perceived  as  preferential  treatment  towards  any 
party.  Including  but  not  limited  to  the  Incumbent,  will  not 
be  tolerated. 

Response:  Concur 

Corrective  Action:  ORPM  issued  a  memorandum  dated  June  4,  1992  on 
the  "Competition  Advocacy  Program."   The  Narragansett  Laboratory 
Director  will  distribute  this  memorandum  and  pertinent  sections  of 
the  FAR  to  all  ERL-Narragansett  laboratory  staff  by  July  1,  1993. 
In  addition,  "Training  for  Contracts  Administration"  has  been 
completed  at  Narragansett  and  is  scheduled  for  June  22-25  at 
Newport. 

The  Director,  OEPER  will  send  a  memorandum  to  all  OEPER 
Laboratory  Directors  reemphasizing  ORD's  goal  of  competition. 
This  memo  will  emphasize  that  the  degree  of  competition  achieved 
will  be  an  element  in  OEPER 's  management  reviews  and  performance 
agreements  and  assessments.   The  memorandum  will  also  cite  the 
need  to  avoid  favoritism  of  any  kind  in  any  non-competitive  awards 
that  may  be  proposed.   The  memo  will  be  distributed  by  July  15, 
1993. 
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2.  Establish  clear  lines  of  management  accountability  for 
contract  procurement  issues  and  ensure  that  this 
accountability  is  enforced. 

Response:  Concur 

Corrective  Action:  On  August  13,  1992,  the  Laboratory  Director 
issued  a  "Plan  for  Enhancing  Management  Controls  and  Oversight  of 
Contracts,  Cooperative  Agreements  and  TAGS."   The  Plan  included  a 
new  on-site  EPA  Contractor  Organization  model  which  incorporates 
contracts  oversight.   This  model  will  be  enhanced  to  include  the 
proper  accountability  including  the  line  authority  of  the  Senior 
Procurement  and  Acquisition  Officials  and  will  be  reissued  by 
August  1,  1993.   The  Laboratory  Director  will  ensure,  by  November 
15,  1993,  that  Narragansett  managers'  performance  standards  and 
evaluations  clearly  establish  accountability  for  compliance  with 
procurement  regulations  and  Agency  acquisition  policies. 

3.  Emphasize  to  all  contract  management  staff,  the 
responsibilities  of  their  respective  positions  in  the 
procurement  process. 

Response:  Concur 


Corrective  Action:  Performance  standards  to  be  completed  for  FY 
1994  will  clearly  establish  accountability  and  clear  lines  of 
responsibility  for  the  procurement  process  within  the  management 
structure. 

4.    Issue  comprehensive  guidance  to  contract  management  staff 

regarding  the  retention  of  all  records  and  detailed  evidence 
of  oral  instructions  provided  by  the  CO,  further  insure  all 
documentation  is  dated  and  rationale  for  authorization  is 
explained. 

Response :  Concur 

Corrective  Action:  "Training  on  Contracts  Administration"  has  been 
completed  at  Narragansett  and  is  scheduled  for  Newport  June  22-25. 
The  Laboratory  Director  will  issue  comprehensive  guidance  from 
Chapter  6  of  EPA's  Contract  Administration  Manual  for  Project 
Officers,  Work  Assignment  Managers,  and  Delivery  Order  officers 
regarding  records,  logs,  reports  and  files  by  August  1,  1993. 
Special  emphasis  will  be  placed  on  the  retention  of  all  records 
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and  detailed  evidence  of  oral  instructions  provided  by  the  CO. 
The  guidance  will  further  ensure  that  all  documentation  is  dated 
and  that  the  rationale  for  authorization  is  explained. 

The  Director  of  OEPER  will  inform  all  Laboratory  Directors  of 
the  record  retention  policies  and  procedures  in  accordance  with 
EPA's  Records  Management  Manual  by  July  15,  1993. 

Chapter  3  -  Misuse  of  EPA  Research  Contract. 
Cooperative  and  Interagency  Agreements 

1.  Issue  guidance  to  all  staff  involved  in  the  management  of 
extramural  activities  about  their  responsibility  to  ensure 
that  work  performed  is  within  the  pareuneters  of  the  mechanism 
used. 

Response:  Concur 

Corrective  Action:  As  of  September  1,  1992,  all  work  assignments 
and  work  plans  require  the  review  and  sign-off  by  the  appropriate 
WAM,  PO,  Branch  Chief,  and  the  Laboratory  Director.  The  Director 
of  ORPM  reissued,  on  March  3,  1993,  the  ORD  policy  on  performance 
standards  to  ensure  proper  management  and  accountability  of 
extramural  activities  and  to  ensure  that  work  performed  is  within 
the  parameter  of  the  mechanism  used.   By  June  30,  1993,  this 
policy  will  be  distributed  to  all  Contracts  Management  personnel 
by  the  Laboratory  Director  and  periodic  status  reports  will  be 
submitted  to  the  OEPER  and  ORPM  Directors. 

2.  Comply  with  Agency  guidelines  on  the  proper  control  of  non- 
EPA  employee  international  travel. 

Response:  Concur 

Corrective  Action:  ORD  will  comply  with  Agency  guidelines  when 
issued.  However,  no  central  mechanism  for  control  of  non-EPA 
employee  international  travel  exists  now.   The  Director  of  ORPM 
will  develop  an  ORD-wide  policy  on  funding  foreign  travel  for 
non-EPA  employees  under  Cooperative  Agreements  and  the  appropriate 
controls  of  such  travel  by  September  30,  1993.   Until  the  policy 
is  issued,  travel  requests  will  be  considered  on  a  case-by-case 
basis. 

3.  Comply  with  Federal  regulations  prohibiting  the  funding  of 
employees,  advanced  degrees. 
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Response:  Concur 

Corrective  Action:  The  Director,  ORPM  will  develop  and  issue  an 
ORD-wide  policy  which  clearly  states  how  graduate  academic 
training  will  be  funded  and  the  relationship  to  advanced  degrees 
for  EPA  employees.   This  policy  will  emphasize  Agency  requirements 
with  regard  to  employees  commitment  of  3  years  of  Federal  service 
for  every  1  year  of  training  received.   This  policy  will  be  issued 
by  September  30,  1993.   Until  such  policy  is  issues,  the 
laboratory  will  follow  OEPER's  long-term  training  procedures. 


Chapter  4  -  Contract  Management  Controls  were  Inadequate 

1.  Evaluate  contract  management  at  Narragansett  to  determine 
whether  training  has  been  adequate  to  enable  the  staff  to 
perform  their  contract  roles; 

Response:  Concur 

Corrective  Action:  The  Narragansett  Laboratory  Director  will,  by 
October  1,  1993,  evaluate  the  adequacy  of  training  of  all  PO's  and 
WAM'S.   Contract  Management  training  for  employees  will  be 
incorporated  into  IDPs  by  April  15,  1994.   Upon  completion  of  the 
Newport  training,  all  contract  management  employees  will  have 
received  instruction  to  perform  their  contract  roles. 

In  addition,  ORPM  has  developed  a  training  course 
specifically  for  WAMs  to  follow-up  on  the  Agency  contracts 
training  courses.   All  Narragansett  and  Newport  POs  and  WAMs  will 
be  required  to  attend  this  course  as  it  is  offered.   The  course  is 
being  pilot  tested  the  week  of  June  14,  1993. 

2 .  Provide  guidance  on  the  development  of  statements  of  worK, 
worK  assignments,  and  technical  direction  documentation; 

Response:  Concur 

Corrective  Action:  The  training  specified  in  the  above  corrective 
action  provides  necessary  guidance  on  the  development  of 
statements  of  work,  work  assignments,  and  on  technical  direction. 
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3.  Prohibit  the  involvement  of  contractor  staff  in  the 
formulation  of  contractor  work  assignments; 

Response:  Concur 

Corrective  Action:  By  June  30,  1993,  the  Narragansett  Laboratory 
Director  will  issue  written  guidance  prohibiting  the  involvement 
of  contractor  staff  in  the  formulation  of  contractor  assignments. 
The  Director,  OEPER  will  issue  further  guidance  to  all  OEPER 
Laboratories  clearly  stating  this  prohibition  in  accordance  with 
Agency  and  Federal  procurement  regulations  by  July  31,  1993. 

4.  Enforce  all  contractual  terms  to  ensure  that  contractor 
progress  reports  and  all  other  required  reports  are  provided. 

Response:  Concur 

Corrective  Action:  Systematic  reviews  of  laboratory  contract 
operations  will  be  conducted,  in  conjunction  with  CMD,  to  assure 
adherence  with  required  contract  acquisition  and  management 
regulations,  including  applicable  EPA  and  ORD  policies.   The  ORD 
Acquisition  Executive  is  in  the  process  of  scheduling  a  second 
round  of  acquisition  management  reviews  which  are  expected  to  be 
completed  by  September  30,  1993.  ORD  cctract  managers' 
performance  standards  and  evaluations  are  to  establish  strict 
accountability  for  contract  management  in  compliance  with 
regulations  and  contract  terms.   This  includes  proper  oversight 
and  control  of  contract  operations.   The  Director,  ORPM  reissued 
policy  regarding  the  performance  standards  on  March  3,  1993. 

5.  Direct  the  POs  to  closely  monitor  all  contractor  activities 
and  billings. 

Response:  Concur 

Corrective  Action:  The  response  to  Recommendation  4  above  applies 
to  this  recommendation  as  well.   ORD  contract  managers,  project 
officers  and  work  assignment  managers  will  be  held  accountable  for 
contract  management  according  to  established  requirements. 


6.    Direct  the  POs  to  maintain  records  of  the  material  used  for 
specific  work  orders. 

Response:  Concur 
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Corrective  Action:  The  corrective  action  for  recommendation  4  of 
Chapter  2  with  regards  to  records  retention  applies  to  this 
recommendation.   All  records  pertinent  to  contract  administration 
must  be  retained  as  specified  in  Chapter  6  of  EPA's  Contract 
Administration  manual.   The  Narragansett  Laboratory  Director  will 
issue  written  guidance  incorporating  pertinent  information  in 
Chapter  6  by  August  1,  1993. 

7.  Direct  the  POs  not  to  approva  purchases  charged  by  the 
contractor  for  work  perforaed  by  outside  vendors.   These 
items  should  be  procured  through  the  nonaal  EPA  procurement 
mechanism. 

Response:  Concur 

Corrective  Action:  The  Narragansett  Laboratory  Director  will  issue 
written  guidance  to  the  POs  requiring  them  to  monitor  the  O&M 
contractor's  procurement  of  work  from  outside  vendors  for 
compliance  with  contract  provisions.   The  guidance  will  be  issued 
by  September  30,  1993.   Annual  reviews  will  be  conducted  by  the 
Laboratory  Director  to  ensure  compliance  with  this  requirement. 

8.  Direct  all  other  contractor  employees  who  require  work  to  be 
performed  by  an  O&M  contractor  to  request  such  work  through 
their  WAM.   Justifications  and  work  project/work  assignment 
numbers  should  be  recorded,  and  attached  to  the  work  order, 
by  the  respective  PO  and  Branch  Chief. 

Response:  Concur 

Corrective  Action:  By  June  30,  1993,  written  procedures  will  be 
issued  by  the  Narragansett  Laboratory  Director  to  require  work 
performed  by  the  O&M  contractor  to  be  requested  by  the  Project 
officer  or  the  Work  Assignment  Manager.   The  new  procedures  will 
require  that  justifications  and  work  project/work  assignment 
numbers  be  recorded  and  attached  to  the  work  order  by  the 
respective  PO  and  Branch  Chief. 


Chapter  5  -  Inappropriate  Use  and  Control  of  the  Imprest  Fund 

1.    Ensure  through  review  and  approval  that  the  corrective 
actions  the  Director  has  outlined  are  fully  implemented. 

Response:  Concur 
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Corrective  Action:  Changes  to  enhance  controls  of  the  imprest 
fund,  use  of  blanket  procurements  and  bank  cards  at  Narragansett 
were  initiated  on  September  30,  1992.   The  corrective  actions 
taken  were  reviewed  during  the  OEPER  Management  Review  on  May 
26-27,  1993.   Suggestions  for  further  enhancement  will  be  included 
in  the  OEPER  Management  Review  Report  to  be  issued  by  June  30, 
1993. 

A  review  of  FMFIA  Event  Cycle  Documentation  for  use  of  the 
imprest  fund  will  be  conducted  and  the  Documentation  will  be 
corrected  as  necessary  to  ensure  adequate  controls  are  in  place  to 
ensure  proper  use  and  accountability  of  the  imprest  fund.   This 
will  be  completed  by  September  30,  1993. 

The  ORD-wide  review  procedures  under  development  by  ORPM  will 
require  periodic  review  and  evaluation  of  all  ORD  imprest  funds. 
These  review  procedures  will  be  issues  by  March  31,  1994. 

2.  Ensure  Narragansett' s  purchasing  agent  reviews,  either  all  or 
on  a  test  basis,  imprest  fund  transactions  for 
appropriateness . 

Response:  Concur 

Corrective  Action:  By  October  30,  1993,  the  Purchasing  Agent  will 
review  the  imprest  fund  transactions  for  appropriateness  for  both 
Narragansett  and  Newport  and  report  findings  to  both  the 
Laboratory  Director  and  the  OEPER  Office  Director.   This  will  be 
done  on  an  annual  basis  thereafter. 

3.  Establish  and  implement  written  Laboratory  procedures  on  the 
proper  use  of  the  imprest  fund  in  accordance  with  EPA 
regulations,  including  establishing  a  mail  log  to  adequately 
control  the  receipt  of  checks. 

Response:  Concur 

Corrective  Action:  Using  EPA's  Resources  Management  Directives  on 
Cash  Management/ Imprest  Funds  (2540,  dated  March  7,  1990),  the 
Narragansett  Laboratory  Director  will  establish  and  implement,  by 
October  1,  1993,  written  Laboratory  procedures  on  the  proper  use 
of  the  Imprest  Fund,  including  establishing  a  mail  log  to 
adequately  control  the  receipt  of  checks.   The  ORPM  Director  will 
issue  similar  guidance  all  ORD  laboratories  to  ensure  proper  use 
and  accountability  of  the  imprest  funds.   The  ORPM  Director's 
guidance  will  be  issued  by  November  1,  1993. 
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4.    Infom  employees  of  their  responsibilities  to  ensure  that 
preferential  treatment  or  actions  that  can  be  perceived  as 
preferential  are  not  tolerated. 

Response:  Concur 

Corrective  Action:  The  Director  of  OEPER  will  send  a  memorandum 
to  all  OEPER  Laboratory  Directors  and  all  contract  managers 
reemphasizing  ORD's  goal  of  competition.   The  Director  will 
emphasize  that  the  degree  of  competition  achieved  will  be  an 
element  in  OEPER 's  management  reviews  and  performance  agreements 
and  assessments.   The  memorandum  will  also  cite  the  need  to  avoid 
favoritism  or  preferential  treatment  of  any  kind.   This  memo  to  be 
issued  by  July  15,  1993. 


Chapter  6  -  Enforcement  of  Time  and  Attendance  Policy 

1.  Require  all  Narragansett  employees  to  receive  appropriate 
training  on  EPA  time  and  attendance  regulations  and  the 
importance  of  these  policies. 

Response:  Concur 

Corrective  Action:  The  Narragansett  Laboratory  Director  will  provide 
training  on  EPA's  time  and  attendance  procedures  and  policies  to  all 
employees  by  August  30,  1993. 

A  review  of  FMFIA  Event  Cycle  Documentation  for  time  and 
attendance  will  be  conducted  and  the  Documentation  will  be 
corrected  as  necessary  to  ensure  adequate  controls  are  in  place  to 
ensure  compliance  with  EPA  policies  and  procedures  for  time  and 
attendance.   This  will  be  completed  by  September  30,  1993. 

The  ORD-wide  review  procedures  under  development  by  ORPM  will 
require  periodic  review  and  evaluation  of  timekeeping  practices. 
These  review  procedures  will  be  issued  by  March  31, 
1994. 

2.  Evaluate  whether  each  employee  should  be  charged  leave  for 
any  "unofficial"  time  used  since  May  1992. 

Response:  Concur 
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Corrective  Action:  The  Narragansett  Laboratory  Director  will 
evaluate  whether  each  employee  who  received  and  continued  to 
receive  "unofficial"  leave  time  should  be  charged  for  such  leave 
that  occurred  after  being  told  to  stop  by  their  supervisor.   This 
evaluation  will  be  coordinated  with  OEPER  HQ  and  the  Las  Vegas 
Human  Resources  Office.   This  will  be  done  by  August  30,  1993. 

3.    Establish  and  implement  control  procedures  to  ensure  that 
further  time  and  attendance  abuses  do  not  occur. 

Response:  Concur 

Corrective  Action:  As  a  follow-through  to  training  of  EPA  employees 
on  EPA  time  and  attendance  procedures  and  policies,  control 
procedures  will  be  established  and  implemented.  A  validation  and 
certification  of  working  hours  was  conducted  during  July  1992  and  in 
May  1993  and  will  be  conducted  twice  yearly  hereafter.  To  verify 
actual  working  hours,  "random  spot-checking"  will  be  done  quarterly 
by  all  supervisors.  Results  will  be  reported  in  writing  to  the 
Laboratory  Director. 


Chapter  7  -  Narragansett  Employees'  Confidential 
Statements  Were  Incomplete 

The  AA/ORD  should  inform  the  EPA  Designated  Agency  Ethics 
Official  of  the  deficiencies  at  Narragansett. 

Response:  Concur 

Corrective  Action:  The  AA/ORD  will  inform  the  EPA  Designated  Agency 
Ethics  Official  of  the  deficiencies  noted  at  the  Narragansett 
Laboratory  by  memorandum  by  July  15,  1993.  The  memorandum  will 
specify  corrective  actions  already  taken  and  those  that  are  pending. 

1.  Establish  a  written  procedure  to  ensure  all  laboratory 
employees  who  are  required  to  file  under  EPA  regulations  and 
Agency  policy  submit  Confidential  Statements  of  Employment  and 
Financial  Interests.  Further,  if  employees  engage  in  outside 
employment  ensure  that  proper  approval,  in  accordance  with  EPA 
regulations,  have  been  obtained. 

Response:  Concur 


92   Report  E1JBF2-01-0275-3100236 


238 
AGENCY'S  RESPONSE  TO  DRAFT  REPORT  APPENDIX  A 


Corrective  Action:  In  January  1993,  in  accordance  with  the  new 
confidential  financial  disclosure  regulation  at  Subpart  I  of  5 
C.F.P.  part  2634,  the  Designated  Ethics  Official  (DEO)  at 
Narragansett  identified  53  employees  who  were  required  to  file  under 
the  new  EPA  Ethics  Advisory  92-14,  including  proper  approval  of 
outside  employment. 

By  July  15,  1993,  the  Laboratory  Director  will  issue  written 
guidance  to  Narragansett  employees  and  provide  them  with  the 
requirements  of  the  EPA  Ethics  Advisory  92-14  and  identify  those 
employees  who  are  required  to  file  the  confidential  statements  of 
employment  and  financial  interests. 

2.  Take  aggressive  action  to  ensure  financial  and  employment 
interests  of  spouses  and  minor  children  are  reported  on  the 
statements. 

Response:  Concur 

Corrective  Action:  In  January  1993,  the  DEO  (Laboratory 
Director)  took  action  to  ensure  financial  and  employment 
interests  of  spouses  were  reported  in  the  confidential  statement. 
The  DEO  will  take  aggressive  action  and  review  with  appropriate 
employees  their  1992  submissions  to  ensure  that  dependent 
children  were  reported.   This  review  will  be  completed  by  July  30, 
1993.   EPA's  Ethics  Advisory  93-4  on  "SF-450  Review  Guide"  will  be 
used  to  review  future  statements. 

3.  Correct  the  most  current  certification  letters  for  1990  and 
1991  to  reflect  that  additional  employees  should  have  been 
reported. 

Response:  Concur 

Corrective  Action:  On  August  11,  1992,  the  DEO  resubmitted  the 
certification  letter  for  1991  to  reflect  the  additional  employees 
that  should  have  been  reported.   The  DEO  will  correct  and 
resubmit,  by  June  30,  1993,  the  1990  certification  letter  to 
reflect  that  additional  employees  should  have  been  reported. 

4.  Prepare  recusal  statements  for  EPA  employees  as  required  by 
EPA  regulations  to  avoid  actual  or  potential  conflicts  of 
interest.  Ensure  the  statements  are  signed  and  dated. 

Response:  Concur 
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Corrective  Action:  To  avoid  actual  or  potential  conflicts  of 
interest,  the  DEO  requested  and  received  recusal  statements  from 
five  EPA  employees,  as  required  by  EPA  regulations.   This 
occurred  in  August  1992  and  in  March  and  April  1993. 


Chapter  8  -  Files  at  Warraqansett  Purged  Before  OIG  Review 

1.  Require  that  all  Narragansett  staff  receive  ethics  training 
on  their  responsibilities  as  federal  officials  for  the 
ethical  conduct  of  government  business  and  federal  programs. 

Response:  Concur 

Corrective  Action:  The  Laboratory  Director  at  Narragansett  will 
require  all  Narragansett  and  Newport  employees  to  receive  ethics 
training  as  soon  as  the  OGC  Ethics  Training  Material  is  completed 
and  made  available.   In  December  1992  all  Narragansett  employees 
were  given  a  copy  of  EPA's  Ethics  Orientation  package  which 
included  Executive  Order  12674  and  a  copy  of  5  C.F.R.  2635  and  at 
least  one  hour  of  official  time  to  review  the  material. 

2.  Inform  all  staff,  contractors,  and  on-site  cooperators  that 
deliberate  obstruction  of  a  Federal  audit  or  destruction  of 
Federal  records  without  proper  approval  is  a  crime  punishable 
under  18  O.S.C. 

Response:  Concur 

Corrective  Action:  The  Narragansett  Laboratory  Director  will 
issue  a  memorandum  to  all  Narragansett  staff,  contractors,  and 
cooperators  of  the  requirements  to  fully  cooperate  with  the  IG  Act 
and  to  furnish  full  and  accurate  information  to  any 
interrogatories  by  OIG  auditors  in  the  conduct  of  an  official 
inquiry.   The  memo  will  include  the  guidance  that  deliberate 
obstruction  of  a  Federal  audit  or  destruction  of  Federal  records 
without  proper  approval  is  a  crime  punishable  under  18  U.S.C. 
This  will  be  done  by  June  30,  199  3. 

In  addition,  the  Director,  ORPM  will  issue  a  similar 
memorandum  to  all  ORD  staff,  contractors,  and  cooperators  of  these 
requirements.   This  memorandum  will  be  issued  by  July  15, 
1993. 
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3>    Inform  staff,  contractors,  and  on-sita  cooparators  of  tha 

requiraments  of  tba  10  Act  and  their  obligation  under  the  Act 
to  furnish  full  and  accurate  information  to  any  inquiries  by 
OIG  auditors  in  the  conduct  of  official  business. 

Response:  Concur 

Corrective  Action:  Same  as  stated  above.   The  stated  memorandums 
should  fulfill  both  recommendations. 

4.    Require  that  all  documentation  is  maintained  in  accordance 
with  Agency  guidance  and  the  EPA  Records  Management  Manual, 
and  that  employees  responsible  for  maintaining  contract  files 
are  appropriately  trained,  to  ensure  their  understanding  of 
the  requirements  for  record  retention. 

Response:  Concur 

Corrective  Action:  By  June  30,  1993,  the  ORPM  Director  will 
instruct  all  ORD  employees  on  appropriate  record  retention 
policies  and  procedures.   Relative  to  Narragansett,  the  Laboratory 
Director  will  ensure  that  appropriate  documents  are  filed  and  that 
employees  responsible  for  maintaining  contract  files  are 
appropriately  trained  in  records  management  and  retention. 
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UNITED  STATES  ENVIRONMENTAL  PROTECTION  AGENCY 

WASHINGTON.  DC.  20460 


JUN  1  H  1993 


OFRCCOF 

ADMNISTnATiaN 

ANO  RESOURCES 

kMNAGEMEMT 


MEMORANDUM 


SUBJECT: 


FROM: 


TO: 


Response  to  Draft  Audit  Report  Number  E1JBF2-01-0275 
"Management  of  Extramural  Resources  at  the  Environmental 

tgansett,  Rhode  Island" 


Administrator 


Gary  J.  Foley 

Acting  Assistant  Administrator  for 
Research  and  Development 


I  am  attaching  OARM's  response  to  the  draft  audit  report, 
"Management  of  Extramural  Resources  at  the  Environmental  Research 
Laboratory,  Narragansett,  Rhode  Island,"  Audit  Report  No.  E1JBF2- 
01-0275. 

If  you  or  your  staff  have  any  questions  or  need  additional 
information,  please  contact  Mildred  Lee  on  (202)  260-5252  regarding 
grants  and  cooperative  agreements,  Scott  McMoran  on  (202)  260-8273 
regarding  interagency  agreements,  and  Susan  Kantrowitz  on  (202) 
260-8176  regarding  contracts. 

Attachment 

cc:   Clarence  E.  Mahan 
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Audit  Report  No.  E1JBF2-01-0275 
GAD  Commants 
GAD'S  comments  are  provided  in  the  following  order: 

1.  General  comments 

2.  Inappropriate  use  of  a  Senior  Environmental  Employment 
(SEE)  enrol lee  to  teach  at  the  day  care  center. 

3.  Inappropriate  use  of  an  interagency  agreement  to  fund 
foreign  nationals  travel. 

1.  General  comments 

We  concur  with  the  findings  in  the  report.  In  reading  the 
report,  however,  we  found  several  statements  that  should  be  modified 
to  clarify  the  report. 

On  Page  28,  Paragraph  3,  Line  1,  the  report  refers  to  "Senior 
Environmental  Executive  (SEE)  staff".  This  should  be  changed  to 
"Senior  Environmental  Emplovment  (SEE)  staff". 

On  Page  45,  Paragraph  5,  Line  2,  the  following  wording  should 
be  clarified:  "insufficient  to  time  spend  on  contractor  oversight". 

On  Page  45,  Paragraph  5,  Line  6,  there  is  a  grammatical  error, 
i.e.,  "Additionally,  WAMs  stated  they  had  never  saw  the  contracts 
they  were  responsible  to  oversee". 

On  Page  59,  Paragraph  1,  Line  6,  some  wording  is  missing  from 
the  sentence,  "Furthermore,  she  indicated  this  was  going  arrived  at 
the  lab  and  she  allowed  it  to  continue." 

On  Page  60,  Paragraph  4,  Line  1,  the  wording  should  be 

clarified,   i.e.,   "Receive   all   Narragansett  employees  receive 

appropriate  training  on  EPA  time  and  attendance  regulations  and  the 
importance  of  these  policies." 

2.  Inappropriate  use  of  a  senior  Environmental  Employment 
enrollea  to  teach  at  the  day  care  center. 
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There  are  no  recommendations  for  the  Grants  Administration 
Division  to  act  on  this  issue.   The  finding  appears  to  be  a 
specific  case  rather  than  a  pattern.   However,  the  senior 
Environmental  Employment  program  provides  enrollees  to  all  of  the 
EPA  Regional  offices  and  laboratories.   GAD  will  work  with  the 
Office  of  Research  and  Development  during  July  to  clarify  guidance 
to  the  regions  and  labs  on  the  use  of  environmental  enrollees.  The 
Office  of  Research  and  Development  recently  issued  a  list  of  dos  and 
don'ts  under  the  SEE  program,  but  the  list  did  not  address  this 
specific  issue. 

3.  Inappropriate  use  of  Interagency  agreement  to  fund  foreign 
nationals  travel. 

Page  29 — Inappropriate  Use  of  Interagency  Agreements  to  Fund 
Foreign  Nationals  Travel. 

The  audit  report  states  that  under  Interagency  Agreement, 
DW13935507,  EPA  inappropriately  funded  travel  of  foreign  nationals. 
Although  the  report  does  not  recommend  any  OARM  action,  the  Grants 
Administration  Division  (GAD)  determined  it  did  not  assure  the  lAG 
was  reviewed  by  the  Office  of  International  Activities  as  required 
by  the  EPA  Compendium  of  Interagency  Agreements  Policy  and 
Procedures. 

To  assure  similar  problems  do  not  occur  in  the  future,  GAD  has 
taken  steps  to  assure  that,  consistent  with  the  requirements  of 
EPA's  Compendium  of  Interagency  Agreements  Policy  and  Procedures, 
all  Interagency  Agreements  with  foreign  components  are  approved  by 
the  EPA's  Office  of  International  Activities.  OIA  is  familiar  with 
the  requirements  applicable  to  foreign  travel.  We  believe  this  will 
prevent  similar  problems  in  the  future. 
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Draft  Audit  Report  No.  E1JBF2-01-027S 

0AM  COMMENTS 

We  have  reviewed  the  findings  and  recommendations  in  the 
subject  audit  report  and  concur  with  the  Office  of  Inspector 
General's  (OIG)  conclusions  that  contract  management  needs 
improvement. 

Many  of  the  OIG's  findings  and  recommendations  in  this  audit 
are  very  similar  to  those  identified  in  audits  of  other  contracts 
and  CRD  labs.   Many  of  these  findings  are  being  addressed  through 
our  work  with  the  Standing  Committee  on  Contracts  Management 
(SCCM) .   Agency-wide  focus  groups  established  by  the  Administrator 
will  tackle  more  systemic  problems. 

In  recent  months,  the  Cincinnati  Contracts  Management 
Division  (CCMD) ,  the  cognizant  contracting  activity  for  most  of 
the  CRD  labs,  has  also  issued  guidance  specifically  addressing 
lab-related  issues.   Procedures  for  8(a)  procurements  have  been 
strengthened  and  revised  to  ensure  the  proper  procurement  of  8(a) 
contracts,  guidelines  regarding  the  use  of  cooperative  agreements 
and  contracts,  voucher  review,  and  printing  and  newsletter 
production  was  also  issued. 

Agency-wide  efforts  to  increase  competition  are  ongoing. 
Technical  evaluation  criteria  are  being  closely  scrutinized  to 
minimize  incumbency  advantage,  the  use  of  commitment  letters  from 
key  personnel  is  limited,  and  market  surveys  and  preproposal 
conferences  are  utilized  to  the  maximum  extent  possible. 

In  addition,  the  Administrator  announced  on  March  10,  1993, 
an  initiative  to  conduct  a  pilot  project  on  the  Agency's 
"umbrella"  contracts.   The  objective  of  the  pilot  is  to  assess  the 
means  by  which  the  Agency  can  diminish  its  reliance  on  large 
service  contracts  and  eliminate  the  improper  contracts  management 
practices  so  often  associated  with  these  contracts.   A  portion  of 
this  effort  will  focus  on  the  break-up  of  a  representational 
sample  of  existing  umbrella  contracts  into  smaller,  more 
manageable  contracts. 

CAM  is  are  committed  to  continuous  improvement  in  the 
acquisition  management  process.  Specific  corrective  action  has 
been  developed  addressing  each  area  of  concern.   We  have  already 
begun  implementing  corrective  action.   We  stand  firm  in  our 
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efforts  to  make  substantial  improvements  a  reality  in  EPA's 
contract  management  problem. 
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UNITED  STATES  ENVIRONMENTAL  PBOTECTION  AGENCY 
WASHINGTON,  DC.      20460 


OJN  -4  IS93 


MEMORANDUM 


OFFCE  Of 

RESEABCH  *ND  OevELOPME  NT 


SUBJECT: 


FROM: 


TO: 


Response  to  Draft  Audit  Report  NO.E1JBF2-01-0275 
Management  of  Extramural  Resources  at  the  Environmental 
Research  Laboratory,  ^4p*aqansett.  Rhode  Island 


Courtney  Riordan 
irector,  Office  6^Envtfbnmental 
Processes  and  Effects  Research  (RD-682) 


Gary  J.  Foley 

Acting  Assistant  Administrator 

for  Research  and  Development  (RD-672) 


This  memorandum  is  in  response  to  your  request  that  OEPER 
provide  you  with  comments  on  the  Draft  Audit  Report.  In  accordance 
with  the  wishes  of  the  Office  of  the  Inspector  General  (OIG)  we 
have  addressed  the  factual  accuracy  of  the  Draft,  the  policy 
implications  of  the  recommendations,  and  the  plans  for  taking 
corrective  action  as  recommended  including  specific  milestone 
dates. 

I  will  address  our  response  to  the  recommendations  first. 
OEPER,  Narragansett-ERL,  and  ORPM  have  collaborated  in  developing 
a  proposed  response  to  the  recommendations.  We  view  all  of  the 
recommendations  as  positive  and  beneficial  to  management  of 
extramural  resources  in  the  laboratory,  OEPER  and  ORD.  Moreover, 
we  have  already  prepared  a  proposed  draft  set  of  actions  to 
implement  the  recommendations  (Attachment  1) .  If  you  concur  with 
the  proposed  actions,  I  recommend  that  you  include  them  in  your 
response  to  the  OIG. 

Attachment  2  is  also  included  for  your  information.  It  is  a 
memorandum  from  Norb  Jaworski  to  me  in  anticipation  of  a  meeting 
that  we  had  with  the  OIG  on  Thursday,  June  3,  1993.  The  purpose  of 
the  meeting  was  to  discuss  the  accuracy  of  facts  and  factual  bases 
for  conclusions.  The  meeting  focused  on  the  four  points  outlined 
in  Norb's  memorandum  namely: 

1.  The  conclusion  that  the  Director  of  the  Research  and  Support 
Services  Staff  (RASS)  coached  laboratory  staff  and  on-site 
contractor  staff  on  "what  was  unacceptable  contract  activity, 
personal  services,  conflicts  of  interest,  and  work 
assignments",  so  that  they  would  give  correct  answers  to 
auditors  (page  70) . 
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2.  The  conclusion  that  the  RASS  Director  "instructed  Narraqansett 
contract  management  staff  to  'remove  and  shred'  documents  from 
the  contract  files"  (page  70) . 

3.  The  conclusion  that  the  Project  Officer  for  the  laboratory's 
O&M  contract  with  Cole  John  Corporation  did  not  work  a  full  day 
(page  59) . 

4.  The  timing  of  the  directives  by  the  laboratory  with  respect  to 
the  Agency  procedures  for  granting  compensatory  time  (page 
58)  . 

In  each  of  the  first  three  conclusions,  the  Draft  Report 
appeared  weak  in  facts  and/or  evidence  to  support  the  conclusions 
and  the  employees  involved  strongly  contested  the  conclusions. 
Furthermore,  many  laboratory  staff  have  indicated  that  the  IG's 
conclusions  are  not  supported  by  facts.  For  example,  it  was 
suggested  that  the  OIG's  conclusion  on  instructions  to  remove  and 
shred  documents  might  have  been  the  result  of  a  mixup  between 
communications  regarding  unofficial  personnel  files  rather  than 
contract  management  files. 

In  the  meeting  on  June  3,  1993,  the  OIG  elaborated  on  the 
bases  for  their  conclusions  and  agreed  to  revisit  the  date  with 
regards  to  the  compensatory  time  issue.  In  the  case  of  all  three 
conclusions,  information  was  introduced  at  the  meetig  that  was  not 
presented  in  the  Draft  Report.  We  recommended  that  in  the  final 
report  the  OIG  be  as  clear  as  possible  with  respect  to  the  facts 
that  were  relied  upon  in  reaching  their  conclusions.  It  was  our 
judgement  that  management  would  be  better  able  to  respond  to  the 
final  report  if  such  additional  information  were  included. 

Indeed,  my  experience  here  has  convinced  me  that  your  response 
to  the  Draft  Report  should  contain  only  two  elements.  The  first  is 
an  acceptance  of  the  recommendations  accompanied  by  the  list  of 
actions  we  intend  to  take  to  implement  them.  The  second  should  be 
a  request  that  the  final  report  be  as  complete  as  possible  with 
respect  to  data  and  events  relied  upon  to  reach  conclusions  so  that 
appropriate  consideration  can  be  given  to  performance  and 
disciplinary  questions  that  the  report  raises. 

I  would  suggest  that  for  starters  you  request  that  the  final 
report  clarify  whether  management  response  is  expected  to  the 
entire  report  or  whether  management  attention  should  be  deferred 
pending  the  outcome  of  any  investigations.  I  also  believe  you 
should  request  that  extra  steps  be  taken  by  the  OIG  in  stating 
their  conclusions  to  be  as  fair  as  possible.  This  can  be 
accomplished  in  my  view  by  avoiding  general  or  global  conclusions 
that  can  be  badly  misinterpreted  by  some  readers.  An  example  would 
be  the  conclusion  with  respect  to  removal  and  shredding  of  files 
assuming  this  conclusion  is  not  the  subject  of  an  investigation. 
If  the  alleged  instruction  was  to  remove  duplicate  materials  or 
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materials  that  would  appropriately  be  in  the  official  file,  then 
the  instruction  would  certainly  show  bad  judgment  in  light  of  the 
pending  audit,  but  would  not  be  improper.  Moreover,  if  no 
corroborating  evidence  was  found  to  suggest  the  possible  occurrence 
of  improper  activity  that  could  have  been  covered  up  by  the 
destruction  of  records  a  statement  to  that  effect  would  help 
management  in  making  judgments  about  corrective  actions. 

I  feel  very  strongly  about  this  need  to  be  clear  in  the  audit 
about  what  conclusions  can  be  made  based  on  what  facts.  Audits  can 
and  should  be  a  powerful  and  helpful  tool  to  manage  properly. 
However,  management  and  employees  must  perceive  them  to  be  fair  if 
the  tool  is  to  be  effective.  In  my  judgement  the  OIG  could  improve 
this  Draft  Report  by  clarifying  better  the  nature  of  the  facts  and 
the  conclusions  that  are  derived  from  those  facts  so  as  to  minimize 
the  possibilities  for  misinterpretation  and  misuse  to  the  possible 
detriment  of  employees  and  the  EPA  organization. 

Attachments 
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GLOSSARY  OF  ACRONYMS  AND  ABBREVIATIONS 


AScI 

BPA 

CA 

CFR 

Cincinnati 


CMD 

CO 

COI 

CPFF 

DAEO 

DEO 

EAD 

EID 

8(a) 

EMAP 

EPA 
EPAAR 

FAR 

FMFIA 

FTE 

FY 

GAD 

GAO 

I  AG 

LOE 

M  &  A 

Narragansett 


Newport 


AScI  Corporation 
Blanket  Purchase  Agreement 
Cooperative  Agreement 
Code  of  Federal  Regulations 
Office  of  Administration  and  Resources 
Management,  Cincinnati  Contracts  Management 
Division 

Contract  Management  Division,  Cincinnati 
Contracting  Officer 
Conflict  of  Interest 
Cost-Plus-Fixed-Fee 
Designated  Agency  Ethics  Official 
Deputy  Ethics  Official 
Eastern  Audit  Division 
Eastern  Investigation  Division 
Section  8(a)  of  the  Contracting  and  Business 
Development  Program 

Environmental  Monitoring  and  Assessment 
Program 

Environmental  Protection  Agency 
Environmental  Protection  Agency  Acquisition 
Regulation 

Federal  Acquisition  Regulations 
Federal  Managers'  Financial  Integrity  Act 
Full  -  Time  Equivalent 
Fiscal  Year 

Grants  Administration  Division 
General  Accounting  Office 
Interagency  Agreement 
Level  of  Effort 
Management  and  Administrative 
Environmental  Research  Laboratory 
Narragansett,  Rhode  Island 
Environmental  Research  Laboratory-sub- 
office  Newport,  Oregon 
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NOAA 

OARM 

OEPER 

OGC 

OIA 

OIG 

0MB 

ORD 

PCMD 

PEB 

PO 

QA 

QC 

RASS 

RFP 

S&E 

SAIC 

SBA 

T&A 

TEP 

URI 

use 

WA 
WAM 


National  Oceanic  and  Atmospheric 

Administration 

Office  of  Administration  and  Resources 

Management 

Office  of  Environmental  Processes  and  Effects 

Research 

Office  of  General  Counsel 

Office  of  International  Activities 

Office  of  Inspector  General 

Office  of  Management  and  Budget 

Office  of  Research  and  Development 

Procurement  and  Contracts  Management  Division 

Performance  Evaluation  Board 

Project  Officer 

Quality  Assurance 

Quality  Control 

Research  and  Administrative  Support  Services 

Request  for  Proposals 

Salaries  and  Expenses 

Science  Application  International  Corporation 

Small  Business  Administration 

Time  and  Attendance 

Technical  Evaluation  Panel 

University  of  Rhode  Island 

United  States  Code 

V7ork  Assignment 

Work  Assignment  Manager 
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SAMPLE  OF  CONTRACTS.  COOPERATIVE  AGREEMENTS 
AND  INTERAGENCY  AGREEMENTS  AUDITED 

Contracts  Reviewed  at  Narraqansett 


Contractc 

jr: 

Contract; 
Contract 

Period: 

Contract 

Amount : 

Contract 

Type: 

Contract 

Award: 

Contract 

Purpose 

Note: 


AScI,   McLean,  Virginia 

68-00-0051 

10/1/90  to  9/30/93 

$3,137,894 

Cost  Plus  Fixed  Fee 

8(a)  sole  source,  non-competitive  bid  Small 
Business  set-aside  contract 

To  provide  physical,  chemical  and  biological 
scientific  support  services  required  by  the 
Pacific  Ecosystems  Branch,  Newport,  Oregon 

AScI  had  the  predecessor  contract,  68-03-3552 
for  the  period,  10/1/87  to  9/30/90.   This 
contract  was  awarded  as  an  8(a)  Small  Business 
set-aside  Cost  Plus  Fixed  Fee  contract  in  the 
amount  of  $946,000 


Contractor: 

Contract: 
Contract  Period: 
Contract  Amount: 


Science  Applications  International 
Corporation,  McLean,  Virginia 

68-C1-0005 

1/17/91  to  9/30/95 

$37,200,541 
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Contract  Type: 
Contract  Award: 
Contract  Purpose: 


APPENDIX  C 

Cost  Plus  Award  Fee 

Competitively  bid  contract 

To  provide  physical,  chemical  and  biological 
scientific  support  services  required  by  the 
Environmental  Research  Laboratory, 
Narragansett ,  Rhode  Island 


Contractor: 

Contract: 
Contract  Period: 
Contract  Amount: 
Contract  Tvpe: 
Contract  Award: 
Contract  Purpose; 


Colejon  Mechanical  Corporation,   Cincinnati, 
Ohio 

68-Cl-OOll 

1/28/91  to  9/30/94 

$1,295,653 

Operation  &  Maintenance,  Cost  Plus  Fixed  Fee 

Competitively  bid  contract 

To  provide  maintenance  facilities  engineering 
services  required  by  the  Environmental 
Research  Laboratory,  Narragansett,  Rhode 
Island 
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Cooperative  Agreements  Reviewed: 

Recipient           Number         Date  Awarded  Amount 

Univ.  Rhode  Island        CR819601        06/08/92  $185,395 

Univ.  Rhode  Island        CR819602        05/18/92  $267,500 

Univ.  Rhode  Island        CR820280        06/07/92  $4,333,674 

Clark  University         CR818679        10/01/91  $252,687 

Western  Washington  Univ.  CR816730       06/26/90  $184,585 

Manhattan  College        CR816326       01/10/90  $266,337 

Univ.  Rhode  Island       CR818045       05/20/91  $  76,083 

Univ.  Rhode  Island        CR815992        08/15/89  $328,000 

Univ.  Rhode  Island       CR816539       01/12/90  $263,002 

Oregon  State  Univ.        CR816160       05/30/90  $120,978 

Interagency  Agreements  Reviewed; 

Dept.  of  Energy           DW89935239      08/19/91  $110,000 

Dept.  of  Commerce  (NOAA)  DW13935540      06/01/92  $  50,000 

National  Science  Found.   DW49935603      07/01/92  $275,000 

Dept.  of  Commerce  (NOAA)  DW13935507      05/01/92  $  10,600 

Dept.  of  Navy             DW17935382      02/24/92  $100,000 

Dept.  of  Commerce  (NOAA)  DW13935588      06/01/92  $100,000 

Food  and  Drug  Admin.      DW7593560       07/01/92       S 3,000 

Total  Extramural  Funds  Audited:  $48.560.929 
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UNITED  STATES  ENVIRONMENTAL  PROTECTION  AGENCY 


^^  ^(f  WASHINGTON.  DC.  20460 


(*iAR  3  *!  iSoJ 


OFFICE  OF 
THE  INSPECTOR  GENERAL 


MEMORANDUM 


SUBJECT:   Management  of  Extreunural  Resources  at  the  Environmental 
Research  Laboratory,  Athens,  Georgia 
Audit  Report  No.  ElJBF^-04-0^00-3100l56  (Revised) 

FROM:     Kenneth  A.  Kon 
Assistant  Ins 
for  Audit 

TO:       Gary  J.  Foley 

Acting  Assistant  Administrator 
for  Research  and  Development 

Christian  R.  Holmes 
Assistcint  Administrator 

for  Administration  and  Resources  Management 

Attached  is  the  final  report  entitled  "Management  of 
Extramural  Resources  at  the  Environmental  Research  Laboratory, 
Athens,  Georgia  (ERL-A)."   Our  overall  audit  objective  was  to 
evaluate  ERL-A 's  management  and  use  of  extramural  resources  in 
relation  to  applicable  laws,  regulations,  and  policies. 

Over  a  period  of  up  to  7  years,  the  audit  concluded  that 
ERL-A  management  had  avoided  or  circumvented  laws,  regulations 
and  Agency  procedures  in  the  award  and  funding  of  certain 
contracts,  cooperative  (CAs)  and  interagency  agreements  (lAGs) . 
ERL-A  misused  or  abused  the  use  of  contracts,  CAs,  and  lAGs  for 
the  apparent  purposes  of  supplementing  inadequate  intramural 
resources  and  federal  staff,  retaining  long-term  on-site 
contractors,  and  favoritism  to  former  employees,  employers,  and 
alma  maters.   This  misuse  and  abuse  of  extramural  instruments  was 
promulgated  under  an  ERL-A  management  culture  that  apparently 
encouraged  research  accomplishments  at  the  expense  of  statutory, 
regulatory,  and  sound  procurement  and  management  practices. 

Of  equal  concern,  however,  is  the  lack  of  proper  review  and 
oversight  of  ERL-A  extramural  activities  by  the  Office  of 
Research  and  Development  (ORD) ,  the  Contract  Management  Division 
(CMD)  -  Cincinnati,  and  the  Grants  Administration  Division  (GAD). 
Inadequate  oversight  by  these  Headquarters  elements  precluded 
earlier  detection  and  correction  of  resource  management  problems 
at  ERL-A. 
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Action  Required 

We  have  designated  the  Office  of  Research  and  Development 
(ORD)  as  the  action  official  for  this  audit.   In  accordance  with 
EPA  Order  2750,  you  as  the  action  official,  are  required  to 
provide  this  office  a  written  response  to  the  audit  report  within 
90  days  of  the  final  audit  report  date.   We  also  request,  that  as 
action  official,  you  coordinate  with  and  obtain  a  written 
response  from  the  Assistant  Administrator  for  Administration  and 
Resources  Management  (OARM)  for  planned  corrective  actions 
related  to  recommendations  for  CMD-Cincinnati  and  GAD.   Written 
responses  should  indicate  milestone  dates  for  any  initiated  or 
planned  corrective  actions. 

ORD's  response  to  recommendations  in  the  draft  report  was 
considered  sufficient  to  resolve  the  recommendations  made  to  ORD 
and  ERL-A  management.   These  recommendations  and  ORD's  response 
are  identified  in  Appendix  I. 

This  audit  report  contains  findings  that  describe  problems 
the  Office  of  Inspector  General  (OIG)  identified  and  the 
corrective  actions  the  OIG  recommends.   This  report  represents 
the  opinion  of  the  OIG.   Final  determinations  on  matters  in  this 
report  will  be  made  by  EPA  managers  in  accordance  with 
established  EPA  audit  resolution  procedures.   Accordingly,  the 
findings  described  in  this  report  do  not  necessarily  represent 
the  final  EPA  position. 

If  your  staff  has  any  questions  or  needs  additional 
information  regarding  this  report,  please  have  them  contact  me  at 
260-1106. 

Attachments 
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PURPOSE 

Increasing  workloads,  without  commensurate  increases  in  federal 
staff  and  intramural  funding,  have  contributed  to  a  heavy 
dependence  by  the  Office  of  Research  and  Development  (ORD)  on 
contractors  and  other  extramural  support  for  accomplishment  of 
its  mission.   ORD's  extramural  funding  substantially  increased 
between  1987  and  1992  while  intramural  funding  only  marginally 
increased.  During  the  same  period  federal  staff  at  ERL-A  actually 
decreased  while  the  laboratory's  workload  more  than  doubled. 
Currently,  almost  70  percent  of  ORD's  annual  fund  allocations 
represent  extramural  resources.   ORD's  Fiscal  Year  (FY)  1990 
Federal  Managers'  Financial  Integrity  Act  (FMFIA)  report 
identified  the  management  of  extramural  resources  as  a  material 
internal  control  weakness.   The  Agency  perceived  this  program 
activity  as  a  material  weakness  due  to  the  substantial  lack  of 
EPA  staff  to  properly  manage  and  oversee  extramural  operations. 

EPA  has  been  criticized  in  prior  years  by  Congress  and  the  public 
for  perceived  over-reliance  on  contractor  support  to  perform  many 
of  its  critical  mission  functions.   In  1992,  OIG's  identification 
of  significant  contract  management  weaknesses,  related  to  one  of 
EPA's  largest  technical  support  contracts,'  substantially 
increased  congressional  criticism  and  oversight  of  EPA's 
extramural  management  processes.   Some  of  the  serious  contract 
management  weaknesses  identified  in  this  audit  were  related  to 
contractor  activities  at  ORD  laboratories. 

As  early  as  1983,  OIG  reported  deficiencies  in  ORD's  extramural 
procurement  and  management  processes.   In  1992,  following  the 
audit  of  the  Computer  Sciences  Corporation  (CSC)  contract  and 
identification  of  serious  contract  management  problems  and 
conflict  of  interest  situations  (COIS)  at  ORD's  Duluth,  Minnesota 
laboratory,  OIG  initiated  joint  audit/ investigative  surveys  at 
several  ORD  laboratories  to  assess  the  full  extent  of  extramural 
management  problems  in  ORD  field  units.   The  OIG  survey  at  the 
Environmental  Research  Laboratory  -  Athens,  Georgia  (ERL-A) 
identified  problems  with  the  laboratory's  solicitation  of 
contracts  and  other  extramural  agreements  and  the  overall 
management  and  control  of  extramural  resources.   As  a  result  of 
the  survey,  the  OIG  initiated  an  audit  of  ERL-A  and  related 
activities  at  the  Office  of  Administration  and  Resources 
Management's  (OARM's)  Contract  Management  Division  (CMD) , 
Cincinnati,  Ohio,  and  Grants  Administration  Division  (GAD), 


'   Audit   Report  No.  ElNMEl-04-0169-2100295,  "EPA's 
Management  of  Computer  Sciences  Corporation  Contract  Activities," 
issued  March  31,  1992. 
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Washington,  D.C.   The  primary  objective  of  the  review  was  to 
determine  if  ERL-A,  in  coordination  with  CMD  and  GAD,  properly 
used,  administered,  and  controlled  extramural  funds  to  obtain 
services  under  contracts,  cooperative  agreements  (CAs) ,  or 
interagency  agreements  (lAGS)  in  compliance  with  applicable  laws, 
regulations,  and  Agency  directives. 

BACKGROUND 

With  a  current  annual  budget  of  about  $450  million,  ORD's  primary 
mission  is  to  provide  quality,  timely  scientific  and  technical 
information,  products  and  assistance  in  support  of  Agency 
programs  and  goals  through  twelve  environmental  laboratories 
which  employ  about  1,900  EPA  staff.   ERL-A  is  one  of  the  12  ORD 
laboratories.   Although  environmental  laws,  which  ERL-A  research 
supports,  increased  from  2  in  the  early  1980' s  to  14  in  1992, 
ERL-A' s  EPA  staff  actually  decreased  during  this  same  period. 

To  accomplish  the  mission  with  strictly  imposed  federal 
employment  ceilings,  ERL-A  and  other  ORD  laboratories  have 
increased  their  dependency  on  extramural  level-of -effort  (LOE) 
contracts,  CAs,  and  lAGs  to  conduct  or  supplement  much  of  their 
research.   Between  FVs  1986  and  1991  contractor  staff  at  ERL-A 
increased  from  38  (30  percent  of  total  ERL-A  staff)  to  70  (44 
percent  of  total  staff) . 

The  following  chart  illustrates  ERL-A' s  tremendous  growth  in 
extramural  support  in  relation  to  EPA  staff  between  1986  and 

^^^^'  On-Sn«  Staffing  Chang«s/1 986  to  1991 
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ERL-A's  FY  1991  budget  totaled  $14.05  million.   Of  that,  $7.7 
million  (54.8  percent)  was  appropriated  for  extramural  research 
under  contracts  ($4.11  million),  CAs  ($2.91  million),  and  lAGs 
($640,000).   This  included  agreements  with  5  contractors  valued 
at  approximately  $4  million  which  provided  70  full-time 
contractor  employees  for  laboratory  support.   Twenty  other  onsite 
personnel  were  provided  under  CAs  and  the  Senior  Environmental 
Employee  (SEE)  Program.   Contractors,  cooperators,  and  SEE 
personnel  represented  about  57  percent  of  ERL-A's  available  human 
resources,  providing  technical,  scientific,  and  administrative 
support.   In  1992,  ERL-A's  extramural  funding  increased  to  58.5 
percent  of  its  total  budget  ($9.3  million  of  $15.9  million).   Of 
this  increase,  52  percent  was  for  CAs  and  lAGs  ($3.55  million  in 
1991  to  $5.4  million  in  1992).   However,  lAGs  increased  over  228 
percent  betv/een  1991  and  1992  ($640,000  to  $2.1  million). 

With  this  level  of  dependency  on  extramural  support,  strong 
management  controls  were  necessary  to  offset  inherent  contracting 
risks  and  the  potential  for  fraud,  waste,  and  abuse  of  federal 
resources.   However,  Agency  managers  either  did  not  establish  or 
properly  implement  the  control  systems  needed  to  adequately 
protect  against  such  risks.   At  ERL-A  the  priority  of  good 
contract  management  and  control  was  lost  among  the  high-priority 
scientific  endeavors  emphasized  by  research-oriented  personnel. 

RESULTS  IN  BRIEF 

ERL-A's  apparent  lack  of  intramural  funding,  coupled  with  a 
management  emphasis  on  mission  accomplishment  by  any  available 
means,  encouraged  ERL-A's  circumvention,  avoidance,  and 
noncompliance  with  laws,  regulations,  and  Agency  policies  related 
to  the  use  and  funding  of  extramural  contracts  and  agreements. 
The  circumvention  and  avoidance  of  competitive  awards  and 
apparent  favoritism  toward  certain  contractors  and  institutions 
appeared  to  be  accepted  practices  at  ERL-A.   Questionable  uses  of 
extramural  resources,  combined  with  heavy  dependence  on 
extramural  support  for  critical  functions  and  weak  management 
controls,  elevated  ERL-A's  vulnerability  to  wasteful,  abusive, 
and  potentially  illegal  practices.   In  addition,  ERL-A's  lack  of 
control  over  extramural  support  agreements  provided  inadequate 
assurance  as  to  the  quality  of  the  oversight  of  related  research 
and  the  effective  use  of  scarce  Agency  resources.   Of  equal 
concern,  however,  was  the  obvious  lack  of  controls,  oversight, 
and  review  of  ERL-A  extramural  activities  by  CRD,  CMD-Cincinnati , 
and  GAD. 

Misuse  and/or  abuse  of  contracts,  CAs,  and  I AGs  by  ERL-A  occurred 
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over  extended  periods  of  up  to  7  years.   Questionable  use  or 
abuse  of  extramural  resources  was  identified  in  all  5  contracts, 
11  CAs,  and  6  lAGs  (maximum  potential  value  of  $44  million) 
reviewed  during  the  audit.   ERL-A  improperly  used  extramural 
resources  in:  (1)  awarding  repetitive  sole-source  8(a)  contracts 
and  related  contract  modifications  to  avoid  competition  and 
retain  long-term  on-site  contractors  and  contractor  staff,  (2) 
splitting  and  underestimating  contract  requirements  to  avoid  8(a) 
dollar  limit  for  sole  source  contracts  and  to  avoid  competitive 
award,  (3)  supplementing  inadequate  intramural  funding  and 
federal  staff,  (4)  awarding  an  lAG  to  a  foreign  government 
without  authority,  (5)  using  lAGs  to  exchange  extramural  research 
funds  with  another  Agency  principally  for  federal  employee 
travel,  (6)  awarding,  primarily  noncompetitively,  assistance 
agreements  for  the  direct  benefit  of  ERL-A  research  projects. 
When  competitive  procedures  were  used,  ERL-A  biased  the 
competition  or  compromised  the  award  procedures  through  potential 
Cols  of  those  who  evaluated  proposals. 

In  addition,  improper  uses  of  about  $210,000  in  Salary  and 
Expense  (SiE)  funds  and  Superfund  monies  for  acquisition  and 
erection  of  an  office  building  and  excessive  travel  costs  were 
also  disclosed  during  our  review  of  ERL-A' s  extramural  resource 
activities  (see  Chapter  5) . 

PRINCIPAL  FINDINGS 

EPA'S  MANAGEMENT  CONTROL  SYSTEMS  DID  NOT  DETECT  OR  PRECLUDE  ERL- 
A'S  CONSISTENT  ABUSES  AND  MISMANAGEMENT  OF  EXTRAMURAL  RESOURCES 

Our  review  of  ERL-A' s  use  and  management  of  extramural  resources 
involving  the  award  of  $44  million  in  contracts,  CAs,  and  lAGs 
revealed  frequent  avoidance  or  noncompliance  with  statutes, 
regulations,  policies  and  guidance, that  governed  the  acquisition, 
use,  and  management  of  contracts  and  assistance  agreements  (see 
Chapters  3  and  4) .   Questionable  award  and/or  use  of  extramural 
resources  were  found  in  all  5  contracts,  11  CAs,  and  6  lAGs 
reviewed.   ERL-A's  questionable  actions  were  initially  encouraged 
by  the  lack  of  intramural  resources,  including  the  FTEs  (federal 
staff)  needed  to  accomplish  the  laboratory's  increasing  research 
missions.   Over  a  long  period  of  growing  extramural  support  but 
limited  intramural  funding  and  decreased  EPA  staff,  ERL-A's 
activities  evolved  into  a  sequence  of  questionable  awards  and 
uses  of  extramural  funds.   Inadequate  oversight  by  CMD- 
Cincinnati,  GAD,  and  ORD,  all  contributed  to  ERL-A's  misuse  and 
abuse  of  extramural  resources.   A  lack  of  written  guidance  and 
conflicting,  incorrect  guidance  from  these  same  three 
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headquarters'  elements,  contributed  to  ERL-A's  confusion  as  to 
the  proper  use  of  extramural  support  and  assistance  mechanisms. 
Overall,  the  management  control  systems  needed  to  provide 
reasonable  assurance  that  ERL-A's  use  and  management  of 
extramural  resources  was  carried  out  in  accordance  with 
applicable  statute,  regulation,- and  EPA  policy  were  either  not 
established  or  not  working.   As  a  result,  procurement  and 
assistance  laws  were  abused  and  the  overall  use  and  management  of 
extramural  resources  was  not  adequately  managed  and  controlled. 

MISUSE  AND  MISMANAGEMENT  OF  COOPERATIVE  AND  INTERAGENCY 
AGREEMENTS 

Our  review  of  11  CAs  ($11.15  million  maximum  value)  and  6  lAGs 
($1.3  million  maximum  value) ^  disclosed  that  in  all  17  extramural 
agreements,  ERL-A  managers:  (1)  improperly  used  less  restrictive 
CAs  and  lAGs  to  procure  goods  and  services  in  lieu  of  the  more 
controlled  contracting  process,  (2)  did  not  encourage  the 
competitive  award  of  CAs,  (3)  exhibited  apparent  favoritism  in 
noncompetitive  CA  awards,  and  (4)  did  not  effectively  manage  CAs 
to  assure  compliance  with  terms  of  extramural  agreements  or  that 
government  assets  were  safeguarded  against  waste  or  abuse.   ERL-A 
staff  apparently  sacrificed  adherence  to  statutory  requirements 
and  ORD  policies  and  procedures  to  supplement  inadequate 
intramural  resources.   In  addition,  ERL-A  seemed  unaware  of  the 
proper  criteria  for  determining  the  use  of  CAs  versus  contracts. 
As  discussed  in  Chapter  2,  inadequate  and  inconsistent  guidance 
from  GAD  and  ORD  Headquarters  contributed  to  ERL-A's  confusion 
over  the  proper  use  and  selection  of  extramural  agreements. 
Further,  ORD  and  GAD  oversight  of  ERL-A  operations  was 
insufficient  to  prevent  misuse  and  mismanagement  of  extramural 
resources  by  ERL-A.   ERL-A's  misuse  and  mismanagement  of 
extramural  agreements  resulted  in  a  lack  of  assurance  that  the 
research  performed  under  these  agreements  was  properly  overseen 
and  that  government  resources  were  adequately  controlled  and 
effectively  utilized. 

Several  deficiencies  related  to  ORD's  CA  award  and  management 
processes  had  been  previously  identified  by  a  1983  OIG  audit  of 
ORD's  CA  program.'  Nine  years  later  these  problems  remained 


^  ERL-A  CAs  and  lAGs  included  in  our  sample,  along  with 
award  dates  and  potential  values,  are  shown  in  Appendix  III. 

'  Audit  Report  No.  E1GB2-11-0019-30828,  "Review  of  the 
Office  of  Rearch  and  Development's  Extramural  Research 
Activities",  issued  March  31,  1983. 
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uncorrected  at  ERL-A.   Based  on  our  review  at  ERL-A,  corrective 
action  taken  on  the  prior  audit  was  both  inadequate  and 
ineffective  because  ORD  issued  faulty  guidance,  ERL-A  ignored 
some  of  the  controls  instituted  by  ORD  and  ORD  failed  to  oversee 
and  ensure  proper  implementation  by  its  laboratories. 

ERL-A  ABUSED  CONTRACTING  PROCESS  TO  RETAIN  LONG-TERM  CONTRACTORS 
AND  AVOID  FULL  AND  OPEN  COMPETITION 

In  all  five  on-site  support  contracts  reviewed  (maximum  value  of 
$31.6  million),  ERL-A  abused  the  procurement  process  to  retain 
favored  contractors  and  their  employees  and  then  utilized  these 
same  contracts  to  perform  prohibited  contracting  activities.   To 
obtain  desired  contracts  and  related  services,  ERL-A  either 
avoided  or  biased  the  competitive  procurement  process  for  all 
five  contracts. ■*  Over  the  last  six  to  seven  years,  ERL-A  avoided 
competition  by  using  the  8(a)  set-aside  program  to  obtain 
repeated  sole-source  acquisitions  with  current  contractors.   By 
using  the  8(a)  non-competitive  process,  ERL-A  prevented:  (1)  the 
interruption  of  on-site  contractor  services  and  the  loss  of 
contractor  staff  providing  long-term  technical/administrative 
support,  and  (2)  the  additional  administrative  burden  required 
under  a  competitive  procurement.   After  one  incumbent  contractor 
at  ERL-A  no  longer  qualified  for  small  business  8(a)  status  and 
related  sole-source  awards,  the  contract  was  removed  from  the 
8(a)  set-aside  program,  without  adequate  justification,  to  allow 
the  incumbent  an  opportunity  to  compete.   Then,  during  the 
follow-on  "full  and  open"  competition,  ERL-A  biased  the 
procurement  in  favor  of  the  incumbent.   In  another  8(a)  set-aside 
procurement,  ERL-A  split  and  underestimated  procurement 
requirements  and  costs  to  avoid  the  8(a)  competitive  threshold 
and  justify  sole-source  awards.   Further,  ERL-A  improperly  used 
these  on-site  contractors  to  supplement  its  in-house  human 
resource  needs.   ERL-A's  substantial  dependency  on  on-site 
contractors,  especially  long-term  contractor  employees,  to 
accomplish  its  mission  resulted  in  less  than  arms-length 
relationships  between  ERL-A  and  contractor  staff,  including 
prohibited  personal  services  and  favored  treatment  toward 
incumbent  contractors,  and  ERL-A  ignoring  the  benefits  that  "full 
and  open"  competition  brings  to  the  procurement  process.   While 
ERL-A's  questionable  approach  may  have  been  within  the  "best 
intentions"  of  mission  accomplishment  and  the  financial  interest 
of  incumbent  contractors,  the  Agency  is  left  unsure  that  its 


*  Contracts  include  the  three  contracts  in  our  sample  which 
were  subjected  to  indepth  review  and  the  limited  review  of  two 
related  predecessor  contracts. 
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scarce  resources  have  been  effectively  utilized  to  obtain  only 
needed  services  at  the  least  cost. 

CIRCUMVENTION  OF  STATUTORY  AND  REGULATORY  REQUIREMENTS  EXTENDED 
INTO  USES  OF  INTRAMURAL  RESOURCES 

Our  review  of  extramural  resource  management  at  ERL-A  also 
disclosed  questionable  uses  of  intramural  resources  and  a 
potential  violation  of  appropriation  law  restrictions.   These 
questionable  actions  related  to  the  improper  acquisition  and 
construction  of  an  office  building  with  S&E  appropriated  funds 
and  Superfund  monies  and  the  payment  of  excessive  travel  costs. 
The  building  was  obtained  through  a  fiscal  year-end  contract 
award.   These  questionable  uses  of  intramural  resources  indicated 
that  the  circumvention  of  laws  and  regulations  and  misuse  of 
resources  was  not  restricted  to  extramural  funds. 

ERL-A 'S  FMFIA  PROCESS  DID  NOT  ENSURE  PROPER  CONTROL  OVER 
EXTRAMURAL  RESOURCE  MANAGEMENT 

ERL-A' s  FMFIA  process  did  not  adequately  identify  internal 
control  weaknesses  or  ensure  proper  implementation  of  FMFIA 
control  objectives  and  techniques  relative  to  the  management  of 
contracts,  CAs,  lAGs  and  other  support/administrative  activities 
that  came  to  our  attention  during  the  audit.   Many  material 
control  weaknesses  in  ERL-A's  extramural  resource  and 
administrative  activities  were  not  previously  identified  in 
ERL-A's  FMFIA  risk  assessments.   In  addition,  ERL-A  had  not 
adequately  assessed  control  techniques  to  ensure  proper 
implementation  by  management  staff.   Critical  control  techniques 
identified  in  ERL-A's  FMFIA  documentation  were  either  not 
implemented  or  improperly  implemented  by  ERL-A  management.   As  a 
result,  there  was  insufficient  assurance  that  Agency  resources 
were  safeguarded  against  waste,  fraud,  abuse,  and  conflicts  of 
interest.   Because  many  of  ERL-A's  extramural  activities  were  of 
a  mission-critical  nature,  proper  control  of  the  extramural  and 
administrative  operations  were  essential  to  the  integrity  of  the 
Agency's  programs. 

MISSING  RECORDS  AND  INCONSISTENT  STATEMENTS  BY  ERL-A.  CONTRACTOR, 
AND  COOPERATOR  STAFFS  DELAYED  AND  POTENTIALLY  LIMITED  AUDIT 
DISCLOSURE 

During  our  audit,  several  impediments  were  encountered  at  ERL-A 
that  hampered  the  accomplishment  of  audit  fieldwork  and  may  have 
limited  our  assessment  of  laboratory  operations.   Impediments 
included:  (1)  inconsistent  (often  contradictory)  statements  by 
ERL-A  staff,  contractors,  and  cooperators  and  (2)  missing 
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documentation  in  ERL-A's  contract/cooperator  and/or  laboratory 
correspondence  files.   In  some  cases,  the  inaccurate  statements 
made  by  ERL-A  employees,  contractors,  and  cooperators  appeared  to 
be  "textbook"  answers  to  our  questions  rather  than  answers  that 
accurately  reflected  ERL-A  day-to-day  operations.   Evidence 
obtained  indicated  that  ERL-A  staff  had  been  briefed  prior  to 
start  of  audit  fieldwork  as  to  our  audit  objectives  and  the 
"correct"  answers  to  our  questions.   Also,  some  of  the  missing 
records  could  be  attributed  to  ERL-A's  improper  record  retention 
procedures.  However,  according  to  certain  ERL-A  managers,  the 
laboratory  was  seriously  concerned  about  the  negative  impact  of 
our  audit  on  ERL-A's  operations  and,  in  particular,  about  the 
effect  on  contractors  that  worked  at  the  laboratory.   This 
concern  was  based  on  the  impact  of  the  recent  OIG  audit  of  Duluth 
ERL  on  that  laboratory's  operations.   The  missing  records  and 
conflicting  statements  necessitated  alternative  record  reviews 
and  additional  interviews  which  would  not  have  been  necessary  if 
full  disclosure  had  been  made  when  questions  were  first  asked. 
These  impediments  significantly  delayed  completion  of  audit 
fieldwork  and  left  us  unsure  that  all  pertinent  information  and 
conditions  had  been  disclosed. 

RECOMMENDATIONS 

ORD,  as  well  as  CMD  and  GAD  need  to  substantially  strengthen 
their  oversight  and  control  over  the  procurement,  award,  and  use 
of  extramural  resources  at  ERL-A  to  decrease  the  Agency's 
vulnerability  to  abusive,  and  wasteful  practices,  ensure 
compliance  with  applicable  laws,  regulations  and  policies,  and 
establish  effective  use  of  Agency  resources.   In  addition,  ERL- 
A's  vulnerability  from  over-reliance  on  contractor  and 
cooperators  for  performance  of  mission  critical  functions  needs 
to  be  reduced.   Risk  reduction  can  be  achieved  through  increased 
use  of  EPA  staff  to  perform  critical  laboratory  technical 
operations  and  to  retain  Agency  expertise  and  control  over  these 
vital  research  activities.  ERL-A  staff's  awareness  of  the  proper 
ethical  conduct  of  government  business  needs  to  be  increased. 
ERL-A  management  should  also  be  advised  that  laws,  regulations, 
and  policies  governing  the  use  and  management  of  extramural 
resources  were  established  to  protect  the  government's  interests 
and  to  safeguard  government  resources.   Circumvention  or 
noncompliance  with  these  requirements  cannot  be  tolerated. 

AGENCY  COMMENTS 

ORD  generally  agreed  with  the  findings  and  those  recommendations 
made  to  ORD  management.   OARM  did  not  agree  with  many  of  the 
findings  related  to  CMD  -  Cincinnati  contract  oversight  and  8(a) 
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noncompetitive  and  subsequent  competitive  awards  to  one  on-site 
ERL-A  contractor.   Also,  OARM  expressed  some  disagreement  with 
certain  statements  and  conclusions  related  to  GAD  oversight  and 
approval  of  certain  lAGs  and  CAs  at  ERL-A.   However,  OARM  did 
agree  with  most  of  the  recommendations  related  to  CMD-Cincinnati 
and  GAD  operations.   Both  ORD  and  OARM  responses  included 
substantive  planned  or  initiated  corrective  actions  to  correct 
the  deficiencies  identified.   Because  ORD  included  milestone 
dates  for  completion  of  initiated  or  planned  actions,  most  of  the 
recommendations  to  ORD  will  be  resolved  upon  issuance  of  this 
report. 

ORD  and  OARM  responses  to  the  report's  findings  and 
recommendations  have  been  summarized  at  the  end  of  each 
appropriate  report  chapter  along  with  OIG's  evaluation  of  these 
responses.   Agency  responses  to  each  individual  recommendation 
and  any  planned  and  initiated  corrective  actions  or  additional 
Agency  actions  needed  for  resolution  of  each  recommendation  are 
presented  in  Appendix  I.   ORD  and  OARM's  complete  responses  to 
the  draft  report's  findings  and  recommendations  are  available 
upon  request  from  the  Office  of  Inspector  General. 


IX 
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P0RP08E 

Due  to  increasing  workloads  and  limited  federal  staffs,  the 
Office  of  Research  and  Development  (ORD)  has  become  highly 
dependent  on  extramural  support  to  accomplish  its  mission. 
Almost  70  percent  or  $342  million  of  ORD's  total  1992  allocation 
of  about  $490  million  was  used  for  on-site  and  off-site 
extramural  support  obtained  through  contracts,  cooperative 
agreements  (CAs) ,  grants,  and  interagency  agreements  (lAGs).   OIG 
audits  and  surveys  at  ORD  laboratories  in  1992  and  prior  years 
disclosed  serious  management  problems  related  to  contracts  and 
CAs. 

In  FY  1990,  ORD  recognized  its  management  of  extramural  resources 
as  a  material  internal  control  weakness  in  the  Agency's  annual 
FMFIA  report  to  the  President.   However,  the  OIG  had  already 
reported  major  deficiencies  in  ORD's  procurement  process  and 
management  of  extramural  resources  in  1983,  seven  years  earlier. 
In  1986,  the  OIG  further  reported  contracting  deficiencies  at  the 
Environmental  Monitoring  Systems  Laboratory  (EMSL)  in  Las  Vegas. 

In  1992,  following  the  Agency's  identification  of  extramural 
resource  management  as  a  material  weakness,  the  OIG  reported 
serious  management  problems  related  to  the  CSC  contract 
activities^  at  ORD  Laboratories  in  Research  Triangle  Park,  North 
Carolina;  Gulf  Breeze,  Florida;  and  Corvallis,  Oregon.   Contract 
management  problems  were  also  reported  by  OIG  at  ORD's  Duluth, 
Minnesota  laboratory.  Because  of  the  severity  of  the  deficiencies 
identified  in  the  management  and  use  of  certain  ORD  contracts, 
contract  activities,  and  other  extramural  agreements,  the  OIG  in 
1992  initiated  joint  audit/ investigative  surveys  at  several  ORD 
laboratories  to  assess  the  full  extent  of  these  problems. 

A  subsequent  OIG  survey  at  the  Environmental  Research  Laboratory 
-  Athens,  Georgia  (ERL-A)  identified  problems  with  the 
laboratory's  solicitation  of  contracts  and  other  extramural 
agreements  and  its  overall  management  and  control  of  extramural 
resources.   As  a  result  of  the  survey,  the  OIG  initiated  an  audit 
of  ERL-A  and  related  activities  at  the  Office  of  Administration 


'   Audit  Report  No.  ElgB2-ll-0019-30828,  "Review  of  the 
Office  of  Research  and  Development's  Extramural  Research 
Activities,"  issued  March  31,  1983. 

'  OIG  Report  "EPA  Management  of  Computer  Sciences 
Corporation  Contract  Activities,  "  Audit  Report  No.  ElNMEl-04- 
0169-2100295,  issued  March  31,  1992. 
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and  Resources  Management's  (OARM's)  Contract  Management  Division 
(CMD) ,  Cincinnati,  Ohio,  and  Grants  Administration  Division 
(GAD) ,  Washington,  D.C.   The  primary  objective  of  the  review  was 
to  determine  if  ERL-A,  in  coordination  with  CMD  and  GAD,  properly 
used,  administered,  and  controlled  extramural  funds  to  obtain 
services  under  contracts,  CAs,  or  lAGs  in  compliance  with 
applicable  laws,  regulations,  and  Agency  directives. 


BACKGRODMD 

ORD's  mission  is  to  provide  high  quality,  timely  scientific  and 
technical  information,  products  and  assistance  in  support  of 
Agency  programs  and  goals.   The  Agency's  research  program  is 
conducted  through  twelve  environmental  laboratories  across  the 
country  employing  about  1,900  scientific  and  administrative 
staff,  with  an  annual  operating  budget  of  about  $450  million. 
ORD's  overall  planning  process  engenders  an  applied  research  and 
development  program  focused  on  answering  key  scientific  and 
technical  questions  as  a  basis  for  EPA's  programmatic  and 
regulatory  decision-making.   Short-term  scientific  and  technical 
studies  support  immediate  regulatory  and  enforcement  decisions 
while  a  longer-term  core  research  program  extends  the  knowledge 
base  of  environmental  science  and  anticipates  environmental 
problems. 

To  accomplish  the  mission  with  strictly  imposed  federal 

employment  ceilings,  ERL-A  and  other  ORD  laboratories  have  had  to 

increase  their  dependency  on 

extramural  level-of-ef fort 

(LOE)  contracts,  grants, 

CAs,  and  lAGs  to  conduct  or 

supplement  much  of  their 

research.   ERL-A' s  increased 

reliance  on  extramural 

support  is  illustrated  by 

the  pie  charts.   Between  FYs 

1986  and  1991  contractor 

staff  at  ERL-A  increased 

from  38  (30  percent  of  total 

ERL-A  staff)  to  70  (44 

percent  of  total  staff) . 

In  a  memorandum,  dated 
November  9,  1990,  the 
Director  of  the  Office  of 
Environmental  Processes  and 
Effects  Research  (OEPER)  explained 
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The  use  of  on-site  contractors  has  become  a  major 
expense  item  throughout  ORD.   In  certain  instances, 
expenditures  for  on-site  services  (using  contracts, 
cooperative  agreements,  or  interagency  agreements) 
exceeds  sixty  percent  of  a  laboratory's  R&D  budget. 
On-site  non-federal  personnel  have  become  a  valuable 
and  necessary  adjunct  to  our  research  program. 

ERL-A's  FY  1991  budget  totaled  $14.05  million.   Of  that,  $7.7 
million  (54.8  percent)  was  appropriated  for  extramural  research 
under  contracts  ($4.11  million),  CAs  ($2.91  million),  and 
lAGs/other  ($640,000).   This  included  agreements  with  5 
contractors  valued  at  approximately  $4  million  which  provided  70 
full-time  contractor  employees  for  laboratory  support.   Twenty 
other  on-site  personnel  were  provided  under  CAs  and  the  Senior 
Environmental  Employee  (SEE)  Program.   Contractors,  cooperators, 
and  SEE  personnel  represented  about  57  percent  of  E:rl-A's 
available  human  resources,  providing  technical,  scientific,  and 
administrative  support.   In  1992,  ERL-A's  extramural  resources 
increased  to  58.5  percent  of  its  total  budget  ($9.3  million  of 
$15.9  million  total)  with  a  52  percent  increase  in  funding  for 
CAs  and  lAGs  ($3.55  million  to  $5.4  million).   This  increase  in 
extramural  agreements  occurred  primarily  in  funding  for 
lAGs/other  which  increased  228  percent,  from  $640,000  in  1991  to 
$2.1  million  in  1992. 

The  following  chart  illustrates  increases  in  contract,  as  well  as 
total  funding  between  1986  and  1992. 
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with  this  level  of  dependency  on  extramural  support,  strong 
management  controls  were  necessary  to  offset  inherent  contracting 
risks  and  the  potential  for  fraud,  waste,  and  abuse  of  federal 
resources.   However,  Agency  managers  either  did  not  establish  or 
properly  implement  the  control  systems  needed  to  adequately 
protect  against  such  risks.   At  ERL-A  the  priority  of  good 
contract  management  and  control  was  lost  among  the  high-priority 
scientific  endeavors  emphasized  by  research-oriented  personnel. 

SCOPE  AND  METHODOLOGY 

The  audit  primarily  focused  on  the  procurement,  use,  and 
management  of  laboratory  support  services  through  contracts  and 
CAs.   We  also  reviewed  ERL-A's  use  of  lAGs.   During  the  audit,  we 
judgmentally  selected  and  performed  detailed  reviews  of  three  on- 
site  support  contracts  and  their  predecessor  contracts,  eleven 
active  CAs,  and  six  lAGs  (chart  below  shows  audit  universes  and 
samples).'   Predecessor  contracts  and  other  extramural  agreements 
were  also  selectively  reviewed  when  considered  necessary  to  fully 
develop  conditions  identified  during  our  audit  and  to  establish  a 
historical  perspective  regarding  the  award  of  current  contracts 
and  other  extramural  agreements. 

ADDIT  ONIVERSES  AND  RELATED  SAMPLES 


Audit 

Oniverse 

Max.    Value 

Max.    Value 

Area 

(08/92) 

(Millions) 

Sample 

(Millions) 

Contracts* 

4 

$30.8 

3 

$22.9 

CAs 

27 

$14.2 

11 

$11.15 

lAGs 

17 

$3.09 

6 

$1.3 

'  See  Appendix  III  for  contracts,  CAs,  and  lAGs  reviewed. 

'   Contract  universe  limited  to  on-site/near-site  technical 
support  contracts.   Predecessor  contracts  totalling  $8.7  million 
were  subjected  to  a  limited  review  but  are  not  reflected  in  these 
contract  totals.   Sample  included  all  ERL-A  technical  support 
contracts  not  previously  audited  (Computer  Sciences  Corporation 
Contract) . 
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The  audit  fieldwork  was  performed  from  May  1992  through  December 
1992  primarily  at  ERL-A,  CMD,  and  GAD. 

As  previously  stated,  the  overall  audit  objective  was  to 
determine  if  ERL-A,  in  coordination  with  CMD  and  GAD,  properly 
administered  and  controlled  extramural  funds  appropriated  to 
obtain  services  under  contracts,  CAs,  or  lAGs  in  compliance  with 
applicable  laws,  regulations,  and  Agency  directives.   Specific 
objectives  were  to: 

-  Evaluate  management  controls  over  contracts,  CAs,  and  lAGs 
to  assess  their  adequacy  in: 

1)  protecting  the  Agency  from  fraud,  waste,  and  abuse; 

2)  ensuring  compliance  with  applicable  laws, 
regulations,  and  Agency  directives  related  to 
management  of  extramural  contracts  and 
agreements;  and 

3)  ensuring  compliance  with  contract  terms  and  the 
quality  of  contractor  performance. 

-  Assess  whether  management  had  complied  with  applicable 
laws,  regulations,  and  directives  when  soliciting  and 
procuring  contracts  and  other  extramural  services. 

-  Determine  if  ERL-A  used  its  contracts  and  other  extramural 
agreements  as  Congress,  OMB,  and  EPA  intended  to  support 
the  Agency's  research  mission. 

Audit  Survey  and  Identification  of  Previously  Reporte d . Issues 

During  December  1991  and  January  1992,  CMD  and  ORD  performed  a 
joint  review  of  ERL-A  contract  management.   Their  review 
consisted  of  file  reviews  at  CMD  and  a  subsequent  site  visit  to 
ERL-A  in  January  1992  to  review  site  records  and  discuss  contract 
related  issues.   The  ensuing  report,  issued  July  14,  1992,  cited 
contract  management  deficiencies  related  to  conflicts  of 
interest,  contractor  performance  of  inherently  governmental 
functions,  personal  services  indicators,  and  inadequate  contract 
statements  of  work  (SOWs)  and  related  work  assignments  (WAs) . 
Our  survey  of  ERL-A  also  revealed  strong  indications  of  potential 
abuse  in  contracting  for  services  and  in  contract  administration 
and  oversight. 
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Because  of  on-goinq  or  proposed  Agency  actions  in  response  to 
recent  OIG  audits,  as  well  as  actions  proposed  by  EPA's  Standing 
Committee  on  Contracts  Management,"  we  concluded  that  issues 
identified  during  the  ERL-A  survey  such  as  prohibited  personal 
services  indicators,  contractor  performance  of  inherently 
governmental  functions,  conflicts  of  interest,  inadequate  invoice 
review,  inadequate  SOWs/WAs,  and  other  previously  reported 
contract  management  problems  did  not  warrant  further  audit 
effort.   These  issues  were  included  in  a  Special  Review  report, 
issued  November  30,  1992,  to  the  Assistant  Administrator  for 
Research  and  Development.   This  report  was  issued  under 
provisions  of  OIG  Manual  150  for  limited  scope  reviews.   .since 
these  issues  were  not  fully  developed  through  a  detailed  audit:, 
the  work  was  not  performed  in  accordance  with  governmental 
auditing  standards.   Our  intent  was  to  identify  and  report  the 
existence  of  these  problems  to  top  ORD  management  for  imncdiitc 
action  or  for  inclusion  in  on-going  Agency  corrective  actions  in 
these  areas. 

Audit  of  Procurement.  Use,  and  Management  of  Contracts 

To  assess  ERL-A's  overall  use  of  contracts;  the  contract  award 
process;  and  general  contract  management  and  oversight,  we 
limited  our  review  to  two  contractors"  that  provided  on-site 
services  to  ERL-A  under  three  separate  contracts.   This  included 
two  American  Scientific  International  (AScI)  contracts  [68-CO- 
00b4  and  68-04-0012]  and  one  Technology  Applications,  Inc.  (TAI) 
contract  [68-C1-0024].   Also,  where  considered  necessary,  we 
reviewed  predecessor  contracts  and  related  transactions  to  assess 


'   These  reports  include  EPA's  Management  of  Computer 
Sciences  Corporation  Contract  Activities.  Audit  No.  EINMEl-04- 
0169-21000295  (issued  March  31,  1992)  and  Contracting  Activities 
at  Environmental  Research  Laboratory  -  Duluth.  Audit  No.  ElJBFl- 
05-0175-2100443  (issued  July  7,  1992). 

'  CONTRACTS  MANAGEMENT  AT  EPA:  Managing  Our  Mission.  Staff 
Report  of  the  Standing  Committee  on  Contracts  Management,  June 
1992. 

'  Survey  Report  -  ORD  Environmental  Research  Laboratory, 
Athens,  GA,  Report  No.  E1XMG2-04-0102-3400007 ,  November  30,  1992. 

'   We  reviewed  AScI  (formally  American  Scientific 
International,  Inc.),  and  Technology  Applications,  Inc.   Computer 
Sciences  Corporation  also  provided  on-site  support  to  ERL-A  but 
was  not  included  because  of  recent  OIG  audit  coverage. 
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long-tern  ERL-A  operations  and  to  fully  develop  the  deficiencies 
noted.  We  also  visited  CMD  to  review  related  contract  files  and 
determine  CMD's  role  in  ERL-A 's  contracting  decisions. 

The  contract  audit  fieldwork  involved  both  interviews  with  key 
Lab  personnel  and  file  reviews.   We  interviewed  laboratory 
management,  project  officers  (POs) ,  work  assignment  managers 
(WAMs) ,  and  contractor\cooperator  employees,  including  site 
managers.   We  also  reviewed  official  records  in  the  possession  of 
POs  and  WAMs,  and  additional  documentation  provided  by  ERL-A 
management,  contractors,  and  cooperators.   At  CMD,  we  talked  with 
the  contracting  officers  (COs)  and  contract  specialists  involved 
in  the  contracts  sampled.   The  audit  fieldwork  performed  allowed 
us  sufficient  insight  into  ERL-A  operations,  as  related  to 
extramural  contracts,  for  us  to  identify  and  substantively 
document  specific  problems  as  related  to  the  lab's  solicitation, 
award,  use,  management,  and  oversight  of  the  contracts  sampled. 

Audit  of  Procurement.  Use,  and  Management  of  CAs  and  lAGs 

To  assess  the  solicitation,  award  process,  and  ERL-A 's  overall 
use,  management,  and  oversight  of  CAs  and  lAGs,  we  limited  our 
review  to  11  CAs  and  6  lAGs.   The  sample  was  selected 
judgmental ly  based  on  information  obtained  during  an  initial  file 
review  of  all  current  CAs  and  lAGs.   We  primarily  selected  those 
agreements  which:  (1)  provided  ERL-A  on-site  services;  (2)  were 
awarded  to  institutions  where  key  laboratory  management  had  close 
relationships;  (3)  purchased  large  amounts  of  equipment;  (4) 
provided  for  an  inordinate  amount  of  travel;  (5)  had  large 
amounts  budgeted  for  subcontracts  or  consultants;  or  (6) 
authorized  other  costs  which  appeared  questionable. 

Our  general  methodology  for  reviewing  each  CA  and  lAG  in  our 
sample  was  to:  (1)  conduct  an  initial  interview  with  each  PO  and 
obtain  files;  (2)  perform  in-depth  reviews  of  ERL-A  and  PO  files; 
and  (3)  conduct  follow-up  interviews  with  POs,  where  necessary. 
If  co-POs  or  sub-POs  were  assigned  by  the  PO  to  oversee 
individual  subprojects/ tasks  under  the  agreement  (i.e.,  the  UGA 
agreement) ,  we  also  interviewed  a  sample  of  those  individuals  and 
reviewed  any  applicable  files  in  their  possession.   The  purpose 
of  this  intensive  review  was  to  gain  an  overall  understanding  of 
the  solicitation,  award,  use,  and  management  of  each  agreement 
including  an  evaluation  of  related  internal  controls.   Since  UGA 
was  co-located  with  ERL-A,  additional  audit  fieldwork  was 
performed  at  the  University.  We  conducted  interviews  with 
university  Principal  Investigators  (PI)  and  reviewed  the  PI  and 
university  records/files  provided.  Because  of  the  distant 
locations  of  other  universities  and  government  agencies  with  CAs 
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or  lAGs  in  our  sample,  we  did  not  conduct  in-depth  interviews 
with  their  Pis  or  review  related  files. 

After  our  initial  review  of  the  sampled  ERL-A  CAs  and  lAGs,  we 
visited  GAD  to  review  related  files  and  determine  its  role  in 
ERL-A' s  assistance  decisions.   At  GAD,  we  interviewed  award 
officials  and  grants  specialists  involved  in  the  CAs  and  lAGs 
reviewed.   The  audit  fieldwork  perfonned  allowed  us  sufficient 
insight  into  ERL-A  operations,  as  related  to  CAs,  for  us  to 
identify  and  substantively  document  specific  problems  as  related 
to  the  lab's  solicitation,  award,  use,  management,  and  oversight 
of  the  various  agreements.   Our  review  of  the  six  lAGs  was 
primarily  limited  to  their  use  by  ERL-A. 

The  audit  was  conducted  in  accordance  with  Government  Auditing 
Standards  (1988  revision)  issued  by  the  Comptroller  General  of 
the  United  States.   Our  audit  included  tests  of  management  and 
related  FMFIA  controls,  policies,  and  procedures  specifically 
related  to  the  audit  objectives.   The  findings  in  the  report 
include  material  control  weaknesses  identified  during  the  audit 
and  our  recommendations  to  correct  the  weaknesses,  where 
appropriate. 

Certain  data  used  in  this  report  was  extracted  from  EPA's 
Contract  Information  System  (CIS) .   No  audit  tests  were  performed 
to  evaluate  the  adequacy  of  manual  or  automated  controls  for  CIS 
or  the  validity  of  the  data  maintained  by  this  system. 
Therefore,  we  cannot  and  do  not  attest  to  the  accuracy  or 
integrity  of  the  CIS  data  used  in  this  report. 

During  the  audit,  two  other  issues  were  identified  outside  the 
scope  of  extramural  resources  which,  in  our  opinion,  warranted 
further  audit  effort.   These  issues  related  to  (1)  the  potential 
misuse  of  Salary  and  Expense  (S&E)  and  Superfund  appropriated 
monies  to  acquire  an  office  building  and  (2)  improper  travel 
expenditures.   No  other  issues  came  to  our  attention  as  a  result 
of  specified  audit  procedures  which  we  believed  were  sufficiently 
material  to  warrant  further  audit  effort. 

Our  findings  were  discussed  with  personnel  during  audit  fieldwork 
and  comments  were  obtained  from  the  Environmental  Research 
Laboratory  at  Athens.   We  also  briefed  officials  from  the  Office 
of  Research  and  Development  and  the  Office  of  Acquisition 
Management  on  our  findings.   The  draft  report  was  provided  to  the 
Acting  Assistant  Administrator  for  Research  and  Development  and 
the  Assistant  Administrator  for  Administration  and  Resources 
Management  for  comment.   Major  comments  to  the  draft  report  from 
the  Office  of  Acquisition  Management,  the  Grants  Administration 
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Division,  and  the  Office  of  Research  and  Development  have  been 
incorporated  into  the  appropriate  report  chapters.   Agency 
comments  on  recommendations  and  the  OIG's  evaluation  are  detailed 
in  Appendix  I. 

SCOPE  LIMITATIONS  AND  IMPEDIMENTS 

During  the  audit,  we  encountered  several  impediments  to  the 
accomplishment  of  our  audit  objectives.   These  impediments  are 
detailed  in  Chapter  7  of  this  report  and  summarized  below. 

ERL-A  file  documentation  for  the  existing  contracts  and  related 
PO  files  appeared  "sanitized"  (i.e.,  cleared  of  all  but  official 
finalized  documents) .   Documents  such  as  correspondence, 
telephone  memos,  and  other  routine  records  of  day-to-day 
management  were  missing.   ERL-A  managers  and  staff  provided 
contradictory  and  often  incorrect  information.   As  the  audit 
progressed,  it  became  evident  that  managers  and  staff  had  been 
previously  briefed  as  to  the  issues  under  audit  and  they,  in 
turn,  provided  "textbook"  answers  to  our  questions.  In  many 
instances,  this  information  conflicted  with  file  evidence 
obtained  and  with  other  interviews.   In  addition,  ERL-A  staff  did 
not  fully  disclose  all  of  the  information  available  to  them.   We 
were  provided  only  documentation  that  we  specifically  requested 
and  answers  to  questions  as  specifically  asked.   More  than  once, 
we  became  aware  of  an  existing  condition  or  documentation  through 
interviews  with  cooperator  or  contractor  personnel  that  had  not 
been  disclosed  by  Agency  personnel  but  whose  existence  was  later 
confirmed  by  EPA  staff. 

These  impediments  necessitated  additional  record  reviews  and 
interviews  by  assigned  auditors  which  would  not  have  been 
necessary  if  full  and  truthful  disclosure  had  been  made  when 
questions  were  first  asked.   As  a  result  of  this  situation,  audit 
fieldwork  was  significantly  delayed.   Because  of  the  impediments 
encountered  during  this  review,  either  inadvertently  or 
intentionally,  we  are  not  confident  that  we  have  received  all 
information  pertinent  to  our  audit  objectives. 

PRIOR  ADDIT  COVERAGE 

Because  of  the  substantial  increase  in  the  use  of  service 
contracts  Government-wide,  primarily  due  to  increasing  agency 
workloads  and  limited  federal  staffs,  Congress  and  the  Office  of 
Management  and  Budget  (OMB)  have  expressed  concern  over  the  use 
and  control  of  extramural  resources.   Strong  management  controls 
are  required  to  ensure  that  government  resources  are  properly 

Audit  Mo.  BlJBF2-04-0300-310015« 
9 


285 


Chapter  1 
Introduction 


used  and  adequately  protected  against  fraud,  waste,  and  abuse. 

In  response  to  the  concerns  of  Congress  and  0MB,  the  EPA  Office 
of  Inspector  General  (OIG)  and  the  General  Accounting  Office 
(GAO)  have  compiled  a  long  list  of  audits  and  special  reviews 
which  have  repeatedly  demonstrated  problems  in  the  way  EPA 
Offices  manage  and  control  contracts  and  other  extramural 
agreements.   A  1983  OIG  audit  (Audit  No.  ElgB2-l 1-0019-30828 )  of 
ORD  extramural  activities  under  contracts,  cooperative 
agreements,  and  interagency  agreements  identified  some  of  the 
same  problems  discussed  in  this  report.   In  addition  to  OIG 
audits  of  Agency  contracting  issues,  the  General  Accounting 
Office  (GAO)  has  issued  several  audit  reports  and  given 
Congressional  testimony  concerning  problems  with  EPA's  management 
of  consulting  and  management  support  service  contracts.   Although 
none  of  these  reports  specifically  involved  ORD  contract 
activities,  many  of  the  conditions  reported  were  similar  or 
relevant  to  those  OIG  has  identified  in  this  and  previous  OIG 
special  reviews  and  audits.   Specifically: 

-  EPA's  extensive  use  of  support  service  contracts  to  perform 
critical  agency  functions  and  augment  insufficient  EPA  staff. 

-  Potential  performance  of  inherently  governmental  functions  by 
contractors. 

-  Excessive,  improper  use  of  contract  consolidations  and 
modifications  in  lieu  of  open  solicitation  and  competition  for 
services. 

-  Inadequate  contract  SOWs,  monitoring,  and  quality  assurance 
criteria  to  evaluate  contractor  performance. 

-  Contractor  conflicts  of  interest  (COls) . 
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EPA '8  MANAGEMENT  CONTROL  SYSTEMS  DID  MOT  DETECT 
OR  PRECLODE  ERL-A'8  CONSISTENT  ABUSES  AND  MISMANAGEMENT 
OF  EXTRAMURAL  RESOORCEB 

Our  review  of  ERL-A's  use  and  management  of  extramural  resources 
involving  the  award  of  $44  million  in  contracts,  CAs,  and  lAGs 
revealed  frequent  avoidance  or  noncompliance  with  statutes, 
regulations,  policies  and  guidance  that  governed  the  acquisition, 
use,  and  management  of  contracts  and  assistance  agreements  (see 
Chapters  3  and  4) .   Questionable  award  and/or  use  of  extramural 
resources  were  found  in  all  5  contracts,  11  CAs,  and  6  lAGs 
reviewed.   ERL-A's  questionable  actions  were  initially  encouraged 
by  the  lack  of  intramural  resources,  including  the  FTEs  (federal 
staff)  needed  to  accomplish  the  laboratory's  increasing  research 
missions.   Over  a  long  period  of  growing  extramural  support  but 
limited  intramural  funding  and  decreased  EPA  staff,  ERL-A's 
activities  evolved  into  a  sequence  of  questionable  awards  and 
uses  of  extramural  funds.   Inadequate  oversight  by  CMD- 
Cincinnati,  GAD,  and  ORD,  all  contributed  to  ERL-A's  misuse  and 
abuse  of  extramural  resources.   A  lack  of  written  guidance  and 
conflicting,  incorrect  guidance  from  these  same  three 
headquarters'  elements,  contributed  to  ERL-A's  confusion  as  to 
the  proper  use  of  extramural  support  and  assistance  mechanisms. 
Overall,  the  management  control  systems  needed  to  provide 
reasonable  assurance  that  ERL-A's  use  and  management  of 
extramural  resources  was  carried  out  in  accordance  with 
applicable  statute,  regulation,  and  EPA  policy  were  either  not 
established  or  not  working.   As  a  result,  procurement  and 
assistance  laws  were  abused  and  the  overall  use  and  management  of 
extramural  resources  was  not  adequately  managed  and  controlled. 


BACKGROUND 


Extramural  Management  Systems 


Management  oversight  and  controls  over  extramural  activities  at 
ORD  laboratories  is  vested  in  three  primary  EPA  Headquarters 
components:  ORD,  CMD,  and  GAD.'   ORD  has  direct  management 
responsibility  for  all  of  ERL-A's  operations  while  CMD  and  GAD 
share  responsibility  with  ORD  for  oversight  of  contracts  and 
assistance  agreements,  respectively.   Under  Section  2560  of  EPA's 
Resource  Management  Directive  -  Internal  Control,  primary 
organizations  (i.e.,  ORD,  CMD,  GAD)  have  the  responsibility  to 
develop  and  maintain  effective  systems  of  internal  control  over 
their  program  operations  and  administrative  functions.   In 
addition,  these  organizations  have  the  responsibility  to  convey. 


'   Internal  Control  Guidance  for  Managers  and  Coordinators, 
1988,  Addendum  3  -  Assessment  Unit  Listing  for  EPA. 
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in  writing,  to  employees  at  each  level  of  management  their 
internal  control  responsibilities  and  expected  performance. 
Primary  organizations  are  also  required  to  evaluate  internal 
control  systems  on  a  continuing  basis  and  ensure  that  those 
systems  are  adequately  documented  and  followed. 

Management  Accountability  for  ERL-A's  Pattern  of  Abuse 

ORD,  CMD,  and  GAD  management  and  control  systems  were 
substantially  deficient  and  failed  to  provide  reasonable 
assurance  that  ERL-A  complied  with  the  requirements  and  intent  of 
applicable  statutes,  regulations,  and  EPA  policies  in  its 
acquisition/award,  use,  and  management  of  contracts  and  other 
extramural  agreements.   Since  ORD,  CMD,  and  GAD  had  oversight 
responsibilities  for  ERL-A's  extramural  activities,  these  prin.Tr-. 
organizations  must  share  accountability  for  the  doficioncics 
presented  in  this  report.   While  we  did  not  conduct  detailed 
reviews  of  ORD,  GAD,  or  CMD  organizational  internal  control 
processes  and  operations,  we  did  identify  specific  maniqemont 
control  weaknesses  in  their  respective  operations.   As  evidcncrd 
below  and  in  the  following  chapters  of  this  report,  existing 
management/ internal  control  systems  of  ORD,  CMD,  and  GAD  either 
did  not  identify  or,  if  identified,  did  not  prevent  ERL-A's  abuse 
of  extramural  resources. 


INSDFFICIENT  INTRAMPRAL  FUNDING _AND_EPA. STAFF 

From  1986  to  1991,  EPA  staff  at  ERL-A  decreased  4.6  pTccnt  wh  ;  1  r 
the  laboratory's  research  responsibilities  more  than  douhlol. 
During  this  same  period,  on-site  contractor  and  cooperator  p-)fr 
at  ERL-A  increased  over  111  percent.   With  decreasing  st,)ff  ar. '. 
increasing  workload,  ERL-A  began  a  pattern  of  avoidance  and 
noncompliance  with  statutory  and  regulatory  requirements  and  tho 
apparent  misuse  of  extramural  resources  to  supplennnt  its  under- 
staffed and  under-funded  intramural  operations.   Identified 
abuses  ranged  from  improper  use  of  contractors  and  cooperators  .is 
substitute  federal  staff  to  perform  critical  laboratory 
functions,  to  the  use  of  a  CA  funded  with  R&D  monies  for  the 
development  of  an  ERL-A  on-site  day-care  center,  to  the  apparent 
exchange  of  extramural  funds  through  lAGs  with  another  federal 
agency  to  supplement  FTE  intramural  travel  funds.   Constraints  or 
intramural  funding  thus  led  to  innovative,  albeit  questionable, 
use  of  extramural  resources. 
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GAD  DID  NOT  PREVEMT  OR  DETECT  IMPROPER  QBE  OP  COOPERATIVK  MTO 
IMTERAGENCY  AGREEMEMTS 

Our  review  of  11  CAs  and  6  lAGs  awarded  and/or  managed  by  ERL-A 
disclosed  that  ERL-A  managers  and  scientists  circumvented 
statutory  requirements,  regulations  and  Agency  procedures  and 
improperly  used  less  restrictive  CAs  and  lAGs  in  lieu  of  more 
controlled  contracts  to  obtain  goods  and  services.   The  misuse  of 
CAs  was  prompted  by:   (1)  lack  of  federal  employees  (FTEs)  and 
related  intramural  funding  available  to  ERL-A;  (2)  ERL-A' s 
determination  to  complete  assigned  tasks  by  any  means  available; 
and  (3)  a  management  culture  which  encouraged  the  questionable 
use  of  extramural  funds.   ERL-A' s  misuse  of  CAs  resulted  from  a 
lack  of  controls  at  all  management  levels  over  the  resources  used 
to  fund  extramural  research;  however,  GAD  is  principally 
responsible  for  oversight  of  assistance  agreements.   Therefore, 
inadequate  GAD  guidance  and  oversight  contributed  substantially 
to  the  improper  award  of  CAs  and  lAGs. 

According  to  the  Assistance  Administration  Manual,  Chapter  15, 
GAD'S  pre-award  responsibilities  for  assistance  agreements 
included  the  pre-award  administrative  and  legal  review  which 
involved  reviews  of  the  scope  of  work,  statutory  authority, 
budget  items,  and  the  quality  assurance  (QA)  narrative  statement. 
However,  our  limited  review  of  GAD  operations  disclosed  a 
relatively  superficial  review  was  performed  of  assistance 
agreement  awards.   In  addition,  GAD  had  not  established  adequate 
policies  and  procedures  to  guide  the  assistance  award  and 
management  processes  and  did  not  provide  sufficient  pre-award 
review  to  preclude  ERL-A' s  abuses  of  CAs  and  lAGs.   Details  of 
ERL-A' s  misuse  of  CAs  and  lAGs  are  included  in  Chapter  3  of  this 
report  and  are  briefly  discussed  below. 

Examples  of  ERL-A' s  misuse  of  CAs  included:  (1)  use  of  a  near- 
site  university  to  provide  on-site  laboratory  personnel  for 
direct  support  of  ERL-A  scientists  and  their  research  projects, 
(2)  CA  supplement  which  allowed  a  cooperator  staff  to  modify  a 
model  for  the  direct  benefit  of  ERL-A  and  use  by  one  of  ERL-A' s 
off -site  contractors,  (3)  funding  PhD  attainment  for  an  ERL-A 
employee,  (4)  a  CA  sub-project  to  develop  an  operating  plan  for 
the  ERL-A' s  on-site  child-care  center,  (5)  the  payment  of  a  UGA 
cooperator  "in  absentia",  and  (6)  extensive  foreign  travel  for 
academics  which  directly  benefitted  ERL-A  initiatives.   lAGs  were 
used  inappropriately  to:  (1)  exchange  extramural  funds  with 
another  federal  agency  to  supplement  EPA  travel,  and  (2)  fund  a 
research  project  with  a  foreign  government  without  statutory 
authority. 
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If  GAD  had  properly  fulfilled  its  basic  oversight  and  management 
responsibilities  to  delineate  the  acceptable  use  of  CAs,  guide 
the  competitive  CA  process,  and  properly  ensure  effective  CA 
management,  the  problems  identified  above  and  discussed  in 
Chapter  3  may  have  been  precluded. 

Inadequate  GAD  Pre-Award  Oversight  and  Guidance  Perpetuated 
Confusion  Over  Use  of  Extramural  Assistance  Agreements  Versus 
Contracts  and  Contributed  to  ERL-A's  Noncompliance  with 
Applicable  Statutes 

GAD  had  not  issued  effective  guidance  on  the  criteria  for 
selecting  and  using  extramural  assistance  agreements.   The  only 
written  guidance  issued  by  OARM/GAD  was  merely  a  restatement  of 
statutory  provisions  in  EPA  Order  1000.19  and  in  the  Agency's 
Assistance  Administration  Manual.   However,  this  guidance  did  not 
adequately  address  the  appropriate  use  of  assistance  agreements 
under  provisions  of  the  1977  FGCA  Act  versus  procurement  through 
contracts  (see  Chapter  3  and  later  sections  of  this  Chapter) . 
This  determination  was  left  to  individual  program  offices.   CRD, 
in  turn,  left  the  decision  to  contract  or  award  a  CA  to  each 
individual  laboratory. 

Once  a  laboratory  selected  the  extramural  assistance  mechanism, 
there  was  virtually  no  review  of  that  decision  by  ORD  or  GAD. 
ORD  had  reviewed  only  2  of  the  27  active  CAs  awarded  and/or 
managed  by  ERL-A.   Our  review  of  GAD  files  and  discussions  with 
GAD  managers  and  staff  disclosed  that  its  pre-award 
administrative  review  of  proposed  CAs  was  little  more  than  a 
checklist  of  required  documents.   GAD  files  contained  very  few 
contacts  with  ERL-A  POs  or  managers.   There  was  no  evidence  of 
any  discussions  or  independent  review  surrounding  the  purpose  or 
propriety  of  specific  proposed  assistance  agreements.   In  fact, 
GAD  officials  exhibited  a  "hands-off"  approach  toward  its 
management  and  oversight  responsibilities  and  compliance  with  its 
few  control  requirements.   This  approach  is  discussed  further  in 
the  section  on  mismanagement  of  CAs  below. 

As  a  result  of  this  deficient  oversight  and  guidance,  contracts, 
CAs,  and  lAGs  were  used  by  ERL-A  without  consideration  of  which 
mechanism  was  most  appropriate.   In  making  their  decision  about 
what  extramural  instrument  to  use,  ERL-A  managers  did  not  use  the 
criteria  of  the  law,  established  regulations,  or  Agency  or  ORD 
guidance.   Instead  the  decision  to  use  a  contract,  CA,  or  lAG  was 
guided  by  time  considerations,  the  preferences  of  the  ERL-A  or 
university  principal  investigators  and/or  other  ERL-A  managers, 
headquarters  allocations,  and  administrative  convenience. 
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It  also  became  evident  that  without  proper  guidance  ERL-A 
managers  did  not  understand  the  distinction  between  using 
contracts,  CAs,  and  grants.   Twice  during  interviews,  the  ERL-A 
director  explained  the  difference  between  contracts  and 
cooperative  agreements  as  the  type  and  level  of  anticipated 
interaction  between  contractors/ cooperators  and  federal 
employees.   The  eunount  of  collaboration  between  federal  employees 
and  cooperators  is  the  actual  criteria  that  should  be  used  to 
determine  whether  an  assistance  agreement  is  awarded  as  a  CA  or 
grant.   The  anticipated  federal  participation  does  not  enter  into 
the  decision  to  contract  or  award  an  assistance  (cooperative 
agreement  or  grant)  agreement.   When  ERL-A  PCs  were  asked  why 
they  used  CAs  instead  of  contracts  in  obvious  cases  of  direct 
benefit,  the  PCs  defended  the  use  of  CAs  by  citing  mutual  benefit 
to  the  laboratory  and  the  university  as  the  justification. 
However,  Senate  Report  97-180,  dated  August  13,  1981,  rejected 
relative  benefit  as  a  factor  in  determining  whether  to  contract 
or  award  an  assistance  agreement.   The  Senate  Report  stated  that 
the  principal  purpose  of  the  transaction  (procurement  or 
assistance)  was  the  only  legitimate  decision  criteria. 

LACK  OF  COMPETITIOM  IM  BITRAMURAL  AWARDS  MOT  ADDRESSED  BY  GAD. 
CMP.  OR  ORD 

In  order  to  obtain  favored  contractors  and  cooperators,  ERL-A  did 
not  competitively  award  most  of  its  contracts  or  CAs.   For  those 
few  contracts  and  CAs  awarded  competitively,  there  were  no 
controls  in  place  to  assure  that  the  proposal  review  process  was 
fair  and  equitable.   The  noncompetitive  environment  at  the 
laboratory  existed,  in  part,  because  of  the  failure  of  ORD,  GAD, 
and  CMD  to  effectively  promote  and  encourage  competition  at  ERL- 
A.   GAD  did  not  develop  policies  to  encourage  the  competition  of 
CAs  and  CMD  did  not  insist  that  ERL-A  comply  with  competitive 
requirements  for  contracting.   Although  ORD  policy  stated  that 
competitive  award  of  extramural  instruments  helped  assure  the 
best  research,  ORD  delegated  broad  discretionary  authority  to  its 
laboratory  directors  to  decide  whether  or  not  to  compete 
extramural  awards  and  relied  on  GAD  and  CMD  to  provide  oversight 
for  the  award  and  management  of  extramural  contracts  and 
agreements.   Further,  ORD  did  not  take  corrective  action  to  end 
the  pervasive  influence  of  the  prospective  PO  over  the  evaluation 
of  CA  proposals  and  did  not  provide  effective  oversight  of  the 
proposal  review  process.   These  last  deficiencies  were  previously 
reported  in  OIG  Audit  Report  No.  ElgB2-ll-0019-30828,  entitled 
"Review  of  the  Office  of  Research  and  Development's  Extramural 
Research  Activities,"  issued  March  28,  1983. 
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GAD  Did  Not  Develop  Policies  To  Encourage  Competitive  Award  of 
CAs  and  lAGs 

GAD  is  responsible  for  Agency-wide  guidance  on  competition  in 
extramural  agreements.   However,  none  has  been  established.   GAD 
managers  stated  that  the  FGCA  Act  encourages  competition,  but 
does  not  require  it.   GAD  managers  further  stated  that 
coapetition  was  a  programmatic  decision  and  ORD  had  established 
some  competition  guidelines.   However,  ORD  officials  denied  any 
responsibility  for  guidance  on  extramural  competitive  awards.   An 
ORD  official  stated  that  GAD  was  the  office  charged  with  this 
responsibility  and  ORD  only  began  promulgating  such  guidance 
because  GAD  had  failed  to  do  so. 

In  the  absence  of  specific  requirements  for  competition,  ERL-A 
did  not  encourage  the  competitive  award  of  CAs  as  emphasized  by 
the  FGCA  Act.   Of  the  27  active  ERL-A  CAs  having  a  maximum 
potential  value  of  $14.2  million,  17  CAs  totalling  $10  million 
were  awarded  noncompetitively  despite  the  FGCA  Act  provision 
encouraging  competition  and  ORD  Headquarters  policies  that 
competing  CAs  helps  assure  the  best  research  available.   ERL-A 
used  its  discretionary  authority  to  award  noncompetitive 
agreements  to  individuals/ institutions  that  its  scientists 
believed  to  be  the  best  qualified  to  perform  the  research  needed. 
Several  of  the  noncompetitive  awards  were  to  current  employers  of 
former  ERL  employees  and  on-site  cooperators  and  to  alma  maters 
or  former  employers  of  laboratory  management.   These 
noncompetitive  awards  created  the  appearance  of  favoritism  in  the 
award  process.   Details  of  problems  with  ERL-A's  noncompetitive 
awards  are  included  in  Chapter  3  of  this  report. 

CMD  Permitted  ERL-A  To  Manipulate  Procurements  to  Retain  Favored 
Contractors 

ERL-A  was  able  to  abuse  the  contracting  process  to  retain  favored 
contractors  and  their  employees  and  then  utilized  these  same 
contracts  to  perform  prohibited  contracting  activities. 
Although  CMD  identified  questionable  contracting  practices  at 
ERL-A  (i.e.,  AScI  contract  splitting,  personal  services,  directed 
subcontracting,  etc.),  CMD  staff  still  permitted  ERL-A  contract 
managers  to  circumvent  contract  regulations  to  retain  incumbent 
contractors  without  going  through  the  competitive  process.   CMD 
staff  stated  that  due  to  limited  staff  they  were  not  able  to 
closely  scrutinize  contract  activities  at  ERL-A  and  that  they 
primarily  acted  as  a  service  provider  to  the  EPA  program  offices. 
However,  CMD,  through  its  contracting  officers,  is  responsible 
under  FAR  1.602-2  for  ensuring  performance  of  all  necessary 
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actions  for  effective  contracting,  ensuring  compliance  with  the 
terms  of  the  contract,  and  safeguarding  the  interests  of  the 
United  States  in  its  contractual  relationships.   However,  over  a 
period  of  nine  years  and  with  the  apparent  awareness  of  CMD,  ERL- 
A  managers  manipulated  8(a)  contracting  requirements  to  avoid 
competition  and  retain  the  incumbent  laboratory  support 
contractors.   ERL-A  abuses  of  the  8(a)  set-aside  program  are 
presented  in  Chapter  4  and  some  examples  are  presented  below. 

For  example,  ERL-A  requested  a  large  modification  (a  $2.4 
million/200  percent  increase  over  original  contract  value  and 
20-month  contract  extension)  to  the  TAX  on-site  contract  just 
before  the  8(a)  firm  graduated  from  the  program.   A  CHD  legal 
review  questioned  the  propriety  of  extending  a  contract  when  a 
firm  was  about  to  graduate  from  the  8(a)  program.   However, 
according  to  GAM,  OGC  signed  the  file  to  affirm  legal  sufficiency 
of  the  contract  and  made  the  comment  for  CMD's  consideration 
only.   Despite  this  concern,  CMD  forwarded  the  request  to  the 
Small  Business  Administration  (SBA) .   SBA  approved  the  extension 
of  the  TAI  contract  from  a  three  to  a  five-year  contract  one  day 
before  the  firm  graduated  from  the  8(a)  program.   CMD 
subsequently  approved  this  large  contract  modification,  which 
significantly  changed  the  scope  of  work  of  an  on-site  8(a) 
contract,  without  requiring  competition.   EJUj-A  subsequently 
removed  this  seune  contract  from  the  8(a)  program  when  the 
incumbent  contractor  graduated  and  was  no  longer  eligible  for  an 
8(a)  set-aside. 

Similarly,  another  8(a)  on-site  support  contract  with  AScI  was 
split  into  two  sole-source  8(a)  contracts,  one  with  obviously 
underestimated  costs,  to  avoid  the  $3  million  8(a)  competitive 
threshold  which  would  require  a  competitive  procurement.   ERL-A 
split  its  on-site  support  contract  into  an  off -site  and  on-site 
8(a)  sole-source  procurement  with  AScl.   However,  the  off-site 
contract  was  actually  near  site  with  the  same  contractor  site 
manager  and  SOW  as  the  on-site  contract.   Both  contracts  were 
being  processed  simultaneously  within  CMD  and  awarded  by  the  same 
CO.   CMD  knew  that  ERL-A  had  initially  submitted  a  $4.9  million 
request  which  was  later  reduced  below  $3  million  because  ERL-A 
indicated  a  reduction  in  anticipated  work.   CMD  staff  were  also 
aware  that  ERL-A  subsequently  certified  that  it  had  sufficient 
work  to  support  two  contracts  with  a  total  estimated  potential 
value  of  $5.9  million.   Although  the  contract  files  and 
interviews  showed  that  CMD  staff  questioned  the  appropriateness 
of  two  sole-source  procurements  with  the  same  contractor  and 
showed  concern  over  the  off-site  proposal  and  the  potential  for  a 
split  procurement,  the  CO  awarded  the  on-site  contract  on 
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September  25,  1990.   The  off-site  contract  was  awarded  in  March 
1991  even  though  CMD  knew  that  the  site  manager  was  the  same,  the 
SOW  was  the  same  as  the  on-site  contract,  and  the  off-site  work 
would  actually  be  performed  near  site. 

Our  review  showed  that  CMD  did  review  and  sometimes  question  ERL- 
A's  contract  actions;  however,  ERL-A's  requested  contracts  and 
modifications  were  always  approved  by  CMD  with  only  minor 
changes.   While  CMD's  actions  in  these  cases  may  have  been  in 
keeping  with  its  perceived  role  as  a  service  organization  to  ERL- 
A,  CMD  was  not  fulfilling  its  primary  obligation  and 
responsibility  to  ensure  compliance  with  federal  contracting  laws 
and  regulations  and  to  safeguard  the  interests  and  contract 
resources  of  the  federal  government. 

ORD  Did  Mot  Provide  Oversight  To  Ensure  Fair  and  Equitable  Awards 
of  CAS 

Although  the  purpose  of  the  CA  proposal  review  process  was  to 
ensure  the  quality  of  research  proposals,  ORD  did  not  have 
sufficient  controls  over  this  process  to  ensure  that  the  goal  of 
awarding  CAs  to  the  best  institutions  to  support  the  most 
productive  research  was  obtained.   Even  in  competitive  CA  awards, 
the  proposal  review  process  and  ultimately  the  fairness  and 
openness  of  the  competition  was  also  questionable.   We  identified 
potential  review  panel  COIs  for  almost  every  CA  award  in  our 
sample,  both  competitive  and  noncompetitive.   Noncompetitive  CA 
awards  were  made  to  employers  of  former  ERL-A  employees  and  on- 
site  coordinators  or  to  former  alma  maters  or  employers  of 
laboratory  management  which  created  the  appearance  of  favoritism. 
In  addition,  none  of  the  review  panels  for  competitive  CAs 
included  ORD  Headquarters  staff  as  required  by  ORD  procedures  and 
ORD  Headquarters  never  questioned  its  exclusion  from  the  review 
panels.   Further,  ORD  did  not  take  corrective  action  to  eliminate 
the  previously  reported'  pervasive  influence  of  the  prospective 
PO  over  the  review  process.   Prospective  POs  were  permitted  to 
select  review  panel  members  and  often  chaired  the  panel  which 
recommended  proposals  for  CA  award.   This  problem  is  similar  to 
problems  identified  in  prior  OIG  audits  relative  to  contract  POs, 
who  participated  and/or  led  technical  evaluation  and  source 
selection  panels  for  contracts  they  currently  managed.   This 
continuing  deficiency  in  the  proposal  review  process  also 
represented  a  significant  control  weakness. 


'    OIG   audit   "Review  of   the   Office   of   Research   and 
Development's  Extramural  Research  Activities,"  Audit  No. 
ElgB2-ll-0019-30828,  issued  March  31,  1983. 
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Although  an  ORO  manager  told  us  that  ORO  did  not  want  proposal 
review  panels  to  be  a  "good  old  boy  network,"  the  organization 
did  nothing  to  prevent  this  from  happening.   CRD  did  not  even 
enforce  its  own  procedures  when  they  obviously  were  disregarded 
by  laboratory  management  (i.e.,  exclusion  of  ORD  staff  from 
review  panels) .   While  we  did  not  identify  any  specific  conflicts 
of  interest,  just  the  appearance  of  conflict  can  be  damaging. 
Potential  COIs  can  lead  to  a  situation  where  CA  funds  are  not 
effectively  utilized  to  obtain  the  best  research  at  the  least 
cost  to  the  government.   In  addition,  lack  of  competition  and 
potential  favoritism  in  the  CA  award  process  could  subject  EPA  to 
criticism  and  protests  and  erode  public  trust  in  EPA  research. 

LACK  OF  ORD  OVERSIGHT  AMD  CONFLICTING  GUIDANCE  SENT  MIXED 
MESSAGES  TO  KRL-A  ON  PROPER  D8E  OF  EXTRAMORAL  RESODRCES 

Prior  to  1992,  ORD'  performed  very  limited  oversight  of  ERL-A 
extramural  activities,  delegated  broad  discretionary  authority  to 
its  laboratory  directors,  and  relied  on  GAD  and  CMD  for  primary 
oversight  and  guidance  for  ERL-A  extramural  activities.   In  1992 
ORD  began  to  strengthen  its  oversight  and  control  of  extramural 
resources  and  issued  guidance,  albeit  conflicting  guidance,  on 
the  award  and  use  of  CAs.   ORD's  failure  to  timely  implement 
strong  extramural  resource  management  controls  is  especially 
significant,  considering  the  high  degree  of  reliance  that  ERL-A 
and  other  ORD  laboratories  have  placed  on  extramural  resources  to 
accomplish  their  mission  since  the  early  1980 's  and  the  high 
degree  of  vulnerability  of  extramural  resources  to  fraud,  waste 
and  mismanagement. 

ORD  Needed  to  Strengthen  Its  Oversight  Role 

ORD  has  taken  recent  actions  to  identify  extramural  management 
weaknesses,  issue  guidance,  and  strengthen  controls  over 
laboratory  use  of  extramural  resources.   In  the  1990  FMFIA 
report,  ORD  documented  extramural  management  as  a  material 
weakness.   However,  at  the  time  of  our  review  in  early  1992, 
internal  controls  had  not  been  effectively  established  to 
identify  or  prevent  ERL-A' s  misuse  and  abuse  of  extramural 
resources.   Prior  to  1990,  when  most  of  the  guestionable  actions 
cited  in  this  report  occurred,  few,  if  any,  controls  were 


'  ORD's  Office  of  Environmental  Processes  and  Effects  Research 
(OEPER)  has  direct  oversight  responsibility  for  ERL-A  operations; 
however,  most  of  the  guidance  cited  was  issued  by  the  Assistant 
Administrator  for  Research  and  Development. 
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documented  or  established  by  ORD  for  extramural  resource 
management.   Although  GAD  is  primarily  responsible  (in 
coordination  with  ORD)  for  guidance  and  oversight  of  assistance 
agreements,  definitive  guidance  from  GAD  on  the  use  of  assistance 
agreements  was  practically  nonexistent*  before  ORD  took  the 
initiative  and  issued  interim  guidance  in  October  1992.   Also, 
documents  in  ERL-A  files  indicated  that  ORD  Headquarters  during 
this  earlier  period  failed,  on  occasion,  to  comply  with  its  own 
extramural  policies.   ERL-A  staff  perceived  tremendous  pressure 
from  ORD  to  complete  many  time  critical  research  projects  with 
inadequate  in-house  resources.   Such  perceived  pressure,  coupled 
with  inadequate  ORD  controls  and  oversight,  may  have  fostered  a 
laboratory  environment  which  encouraged  the  misuse  of  extramural 
funding  to  supplement  deficient  federal  staff  and  related 
administrative  support. 

In  January  1992,  after  the  OIG's  identification  of  serious 
contract  management  deficiencies  at  ORD's  Duluth  laboratory,'  ORD 
and  CMD  performed  a  review  of  ERL-A' s  on-site  support  contracts. 
This  was  the  first  ever  systematic  review  conducted  by  ORD  of 
ERL-A' s  management  of  extramural  resources.   ERL-A  managers  told 
us  that  tremendous  pressures  existed  at  the  laboratory  to 
accomplish  the  numerous  research  projects  assigned  by  ORD.   As 
discussed  in  Chapter  1,  the  lab's  responsibilities  have  increased 
significantly  while  its  EPA  workforce  has  remained  stable  or 
decreased.   In  the  absence  of  ORD  oversight  of  ERL-A 's  extramural 
activities,  ERL-A  managers,  under  perceived  pressure  to  complete 
critical  research,  chose  expediency  over  propriety  and  improperly 
used  extramural  resources  in  the  form  of  contracts,  CAs,  and  lAGs 
to  supplement  federal  staff. 

Although,  as  previously  stated,  GAD  had  weak  controls  and 
inadequate  oversight  over  assistance  agreements,  we  also  found 
that  ORD  had  few  controls  over  the  laboratory  utilization  of  CAs 
and  lAGs.   At  the  time  of  our  audit,  ORD  policies  and  procedures 
did  not  provide  for  ORD  Headquarters  oversight  or  review  for  roost 
CAs  awarded  by  laboratories  because  laboratory  directors  were  the 
decision  officials  for  all  noncompetitive  CAs  under  $250,000  and 


*  ERA'S  Assistance  Administration  Manual,  which  outlined  broad 
policies  and  responsibilities,  was  the  only  guidance  on  assistance 
agreements  prior  to  ORD's  October  1992  policy  issuance. 

'  OIG  Audit  Report  No.  ElJBFl-05-0175-2100443 ,  Contracting 
Activities  at  Environmental  Research  Laboratory  Duluth,  issued  July 
7,  1992. 
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all  competitive  CAs  under  $1  million.*  At  ERL-A,  for  example, 
the  lab  director  was  the  decision  official  for  all  but  2  of  the 
11  CAs  in  our  sample  and  of  ERL-A's  total  27  active  CAs,  only  2 
met  the  requirements  for  an  CRD  review.   ERL-A  management 
indicated  that  decision  memorandums  for  all  CAs  were  forwarded  to 
ORD  Headquarters.   However,  ORD/OEPER  staff  informed  us  that 
occasionally  ORD  Headquarters  did  receive  copies  of  decision 
memorandums  from  laboratories  for  noncompetitive  CAs  under  the 
$250,000  threshold,  but  it  was  not  required  and  they  performed  no 
review  or  analysis  of  the  CA  proposals  when  the  laboratory 
director  was  the  decision  official.   These  decision  memorandums 
were  merely  logged  in  and  filed  away.   As  a  result  of  the  lack  of 
Headquarters  controls  and/or  guidance,  ERL-A  managers  often  made 
what  they  referred  to  as  "management  calls."  These  "calls" 
frequently  resulted  in  inappropriate  contract  and  assistance 
agreement  activities. 

Our  review  of  active  CAs  administered  by  ERL-A  disclosed  one  case 
where  ORD/OEPER  failed  to  comply  with  its  own  policies  and 
procedures  in  a  1989  CA  award  to  the  University  of  New  Hampshire 
(UNH) .   Despite  total  project  costs  of  almost  $1  million,  the  UNH 
CA  was  awarded  by  ORD  noncompetitively  with  no  justification  in 
the  decision  memorandum  as  required  by  ORD's  procedures.   This 
noncompetitive  award  also  disregarded  ORD's  policy  of  encouraging 
competition  and  awarding  CAs  to  the  best  institutions  to  support 
the  most  productive  research.   In  addition,  at  least  one 
contractor  employee  was  permitted  to  review  this  CA  proposal,  an 
inappropriate  action  in  this  situation  because  there  was 
potential  for  competition  between  the  contractor  and  the 
cooperator  (see  Chapter  3) .   Although  originally  awarded  by  ORD, 
responsibility  for  administering  the  UNH  CA  was  subsequently 
transferred  to  ERL-A. 

Confusion  Existed  Over  Proper  Pse  of  CAs  and  Contracts 

We  found  that  confusion  existed  at  ERL-A  over  when  to  use  a  CA 
versus  a  contract  (see  Chapter  3) .   On  at  least  one  occasion 
ORD  issued  interim  policy  "Cooperative  Relationships",  dated 
October  1,  1992  from  the  Assistant  Administrator  for  Research  and 
Development  to  Office  and  Laboratory  Directors  related  to  the  use 


*  ORD  directive,  entitled  "COOPERATIVE  RELATIONSHIPS.  Interim 
Guidance,  issued  October  1,  1992,  reduced  laboratory  director 
approval  of  noncompetitive  CA  awards  to  $50,000  or  less;  however, 
required  ORD  approval  for  competitive  CA  awards  was  raised  to  $5 
million. 
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of  CAs  which  did  not  clearly  reflect  all  provisions  of  the  1977 
Federal  Grants  and  Cooperative  Agreements  (FGCA)  Act  and  the 
intent  of  Congress  expressed  in  numerous  congressional  reports. 
This  guidance  was  used  by  ORD  in  effecting  the  shift  of 
extramural  resources  from  on-site  laboratory  support  contracts  to 
CAs. 

ORD  Headcfuartera  Mandated  Increased  Use  of  CAs  and  Issued 
Incorrect  Guidance  on  the  Dse  of  CAs 

A  March  16,  1992  memorandum  from  the  Assistant  Administrator  (AA) 
for  Research  and  Development  stated  that  he  was  planning  to 
significantly  increase  the  total  allocation  of  extramural 
resources  to  competitive,  off -site  cooperative  research 
agreements.   The  AA  directed  that  by  the  end  of  FY  1993,  35 
percent  of  the  dollars  currently  devoted  to  LOE  contracts  and 
CAs,  particularly  those  providing  direct  support  to  the  in-house 
research  program,  be  allocated  to  increased  awards  of  competitive 
CAs  and  competitive  completion  form  (cost  reimbursable) 
contracts.   This  emphasis  on  increased  extramural  funding  for 
agreements  is  reflected  in  ERL-A's  1992  budget  which  included  a 
52  percent  increase  in  funding  for  CAo  and  lAGs  over  their  1991 
budget  versus  a  6  percent  decrease  in  contract  funding  from  1991 
levels. 

During  the  audit,  several  ERL-A  staff  told  us  that  ORD 
Headquarters,  in  past  years,  had  directed  the  laboratory  to 
increase  its  use  of  contractors  to  accomplish  laboratory  tasks. 
ERL-A  POs  told  us  that  they  used  available  resources  for  on-site 
support  contracts  as  ORD  directed  to  accomplish  the  laboratories 
tasks.   Now,  they  were  being  criticized  for  doing  what  they  were 
directed  to  do  and  being  pushed  in  a  new  direction. 

The  AA,  in  his  March  16,  1992  memorandum,  justified  the  shift  in 
extramural  emphasis  by  stating  that  increased  relationships  with 
the  academic  community  would  accomplish  the  best  science  possible 
at  a  reasonable  cost.   However,  assistance  agreements  do  not 
require  bids  or  cost/price  analysis  as  required  for  contracts; 
therefore,  use  of  CAs  would  not  necessarily  ensure  "a  reasonable 
cost"  in  comparison  to  contracts.   In  addition,  the  AA's 
memorandum  did  not  address  the  very  different  uses  of  contracts 
and  CAs  which  are  defined  by  the  1977  statute. 

A  second  ORD  directive  on  the  management  of  extramural  resources, 
entitled  "COOPERATIVE  RELATIONSHIPS.  Interim  Guidance,"  was 
issued  on  October  1,  1992,  by  the  AA  for  Research  and 
Development.   The  directive  stated: 
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ORD  is  authorized  under  various  statutes  to  conduct 
research  and  development  in  different  areas  of 
environmental  science.   It  is  ORD's  policy  that  the 
primary  purpose  of  such  research  is  to  "carry  out  a 
public  purpose  of  support  or  stimulation"  as  stated  in 
31  U.S.C.  6305.   Such  research  is  thus  appropriate  for 
assistance  agreements,  recognizing  that  the  results  of 
such  research  may  incidentally  be  of  direct  benefit  to 
the  Government. 

In  our  opinion,  this  directive  implies  that  all  ORD  research  is 
for  "a  public  purpose  of  stimulation  and  support"  as  required  by 
the  FGCA  Act  for  use  of  assistance  agreements  and;  therefore,  CAs 
can  be  used  in  direct  support  of  all  ORD  research  projects.   All 
funds  expended  by  EPA,  whether  for  CAs,  contracts,  or  any  other 
purpose,  should  serve  "a  public  purpose"  and  benefit  the  general 
public.   Therefore,  public  benefit  is  not  an  acceptable 
distinction  between  use  of  contracts  and  assistance  agreements. 
As  discussed  above,  Congressional  intent,  as  documented  in  Senate 
Report  97-180,  dated  August  13,  1981,  was  that  the  principal 
purpose  of  entering  into  a  transaction  was  the  only  legitimate 
criterion  in  deciding  whether  to  use  a  contract  or  an  assistance 
agreement.   Congress  specifically  rejected  the  argument  of 
relative  benefit  to  justify  transactions  under  a  CA  instead  of  a 
contract.   Our  review  of  the  RFPs  and/or  decision  memorandums  in 
our  CA  sample  showed  that  the  primary  purpose  of  many  CAs  was  not 
to  provide  assistance  or  stimulation  to  the  recipients,  but 
rather  to  provide  direct  support  to  ERL-A/ORD  research  and 
modeling  projects. 

The  October  1992  ORD  directive  further  established  several 
different  categories  of  CAs.   According  to  the  guidance.  Research 
Program  Support  Agreements  (RPSA)  were  determined  appropriate  for 
the  direct  support  of  ORD's  environmental  research  and 
development  activities.   The  scope  of  each  RPSA  would  normally  be 
focused  on  one  or  several  closely  related  major  activities  to  be 
accomplished  in  a  defined  time  frame  such  as  support  of 
scientific  symposia.   Laboratories  would  be  authorized  to  spend 
up  to  10  percent  of  their  extramural  budget  for  RPSAs.   The 
guidance  counseled  that  RSPAs  could  not  be  used  to  acquire  goods 
or  services  for  the  direct  benefit  of  EPA.   However,  it  was 
unclear  how  this  type  of  agreement  would  be  providing  assistance 
to  recipients  as  required  under  FGCA  Act  and  how  an  agreement  to 
support  ORD  research  activities  could  preclude  the  obtaining  of 
services  that  directly  benefitted  EPA. 
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The  AA  for  Administration  and  Resources  Management  (OARM)  in  a 
memorandum,  dated  December  2,  1992,  entitled  "When  to  Use 
Contracts  and  Cooperative  Agreements  and  Grants,"  supports  our 
conclusion  that  projects  which  provide  property  or  services  for 
the  direct  benefit  or  use  of  the  Agency  for  a  specific  EPA 
research  project  requires  the  contract  mechanism.    The  guidance 
specifically  identified  projects  which  produce  specific 
information  that  will  be  directly  incorporated  into  Agency 
technical,  policy,  or  regulatory  decisions  as  activities  that 
cannot  be  funded  through  assistance  agreements. 

ERL-A  Response  to  the  Reduction  of  On-site  Technical  Support 
Contracts 

As  discussed  above,  ORD  Headquarters  on  March  16,  1992  directed  a 
35  percent  reallocation  of  extramural  funds  from  on-site  LOE 
contracts  to  off -site  competitive  contracts  and  CAs.   As  a 
result,  ERL-A  faced  the  eventual  loss  of  long-term  incumbent 
contractor  employees.   The  laboratory's  initial  response  was  to 
develop  a  contingency  plan  to  move  these  employees  onto  other, 
more  acceptable  contracts,  or  CAs  with  nearby  universities. 

ERL-A  files  contained  a  March  1992  draft  contingency  plan  that 
discussed  strategies  the  laboratory  could  use  to  meet  the 
anticipated  50  percent  reduction  (later  reduced  to  35  percent)  in 
on-site  LOE  technical  support  dollars  as  proposed  by  ORD  and 
still  retain  the  incumbent  on-site  contractor  staff.   The  plan 
contained  lists  of  the  "on-board"  contractor  employees  along  with 
notations  as  to  how  they  could  be  retained.   The  strategies 
included:  moving  the  employees  to  super fund  tasks  or  to  a  new 
"off-site"  contract;  transferring  them  to  an  on-site  computer 
support  contract;  moving  one  employee  to  an  lAG  with  USDA;  and 
moving  the  "PhD,  post-doc  types"  to  CAs  at  the  University  of 
Georgia,  Clemson  University,  National  Research  Council,  and/or 
Clark-Atlanta  University.   A  note  attached  to  the  contingency 
plan  from  the  laboratory  director  stated,  "It  seems  to  me  that  we 
may  be  able  to  absorb  this  cut  with  still  having  about  the  same 
technical  support."  While  the  ORD  policy  of  moving  contract 
dollars  to  competitive  off-site  CAs  and  competitive  completion 
form  contracts  would  be  accomplished  on  paper,  the  status  quo  at 
ERL-A  would  be  maintained.   As  ERL-A's  contingency  plan 
demonstrates  ORD's  decision  to  make  an  arbitrary  re-allocation  of 
extramural  resources  to  correct  past  contracting  deficiencies 
produced  arbitrary  results.   As  mandated  by  the  1977  FGCA  Act, 
deciding  between  a  contract  and  an  assistance  agreement  should  be 
based  on  the  primary  purpose  of  the  transaction  not  an  arbitrary 
decision  on  allocation  of  funds. 
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Poor  Planning  and  Delays  in  Funding  Sometimes  Precluded  the  Dse 
of  the  Proper  Extramural  Mechanism 

ORD's  1990  Resource  Utilization  Workgroup  notes,  previously 
cited,  documented  concerns  with  the  ability  of  laboratories  to 
responsibly  plan  in  advance  for  the  quantity,  type  and  timing  of 
resources.   The  consensus  of  the  group  was  that  delays  of 
resources  coming  to  the  laboratories  caused  considerable  problems 
and  wasted  administrative  effort.   Also,  the  group  concluded  that 
year-end  redistributions  of  funding  usually  came  too  late  to 
responsibly  and  effectively  spend  the  resource.   As  a  result,  the 
appropriate  extramural  agreements  could  not  always  be  used 
because  CMD  and  GAD  deadlines  for  submission  of  contract  or 
assistance  proposals  were  already  passed. 

The  ERL-A  director,  as  well  as  several  ERL-A  CA  and  lAG  POs,  and 
Pis  at  UGA  and  other  universities  specifically  mentioned  that 
funding  delays  had  an  adverse  effect  on  managing  extramural 
resources.   As  an  example,  the  laboratory  director  told  us  of  a 
two  year  wait  for  SERDP  (Strategic  Environmental  Research  and 
Development  Program)  funds  from  the  Department  of  Defense  (DOD) . 
The  funds  were  finally  received  late  in  FY  1992.   Although  the 
timeframe  for  submitting  contract  proposals  to  CMD  had  already 
expired,  it  was  not  too  late  to  process  a  noncompetitive  CA 
through  GAD.   After  our  discussions  with  GAD  officials  concerning 
their  oversight  of  assistance  agreements,  ERL-A  submitted  a  $3 
million  noncompetitive  CA  to  GAD  for  SERDP,  but  it  was  not 
approved.   GAD  determined  that  the  scope  of  work  was  procurement 
not  assistance  and  that  a  contract  would  be  the  appropriate 
mechanism.   Since  it  was  too  late  to  process  a  contract,  the 
laboratory  lost  the  SERDP  funding. 

MISMANAGEMENT  OF  EXTRAMURAL  RE300RCE8  NOT  PRECLDDED  BY  GAD.  CMD. 
OR  ORD 

GAD,  CMD,  and  ORD  did  not  have  adequate  controls  to  ensure  that 
ERL-A  effectively  managed  contracts  and  other  extramural 
agreements  and  ensured  compliance  with  the  terms  of  extramural 
agreements  and  proper  expenditure  of  funds.   As  a  result,  neither 
GAD,  CMD,  or  ORD  detected  or  prevented  the  major  deficiencies  in 
ERL-A's  management  of  extramural  resources  reported  in  Chapters  3 
and  4.   GAD  and  CMD's  inadequate  review  and  approval  of  ERL-A's 
improper  use  of  extramural  resources  in  essence  condoned  ERL-A's 
mismanagement  of  extramural  agreements.   Also,  GAD's  failure  to 
implement  or  enforce  its  limited  controls  over  CAs  did  not 
encourage  proper  management  of  assistance  agreements  by  program 
managers. 
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GAD  Did  Mot  to  Provide  Oversight  and  Guidance  For  CA  Management 

GAD  did  not  provide  oversight  in  compliance  with  its 
responsibilities  as  delineated  in  EPA's  Assistance  Administration 
Manual  contributed  to  ERL-A's  mismanagement  of  extramural 
agreements.   GAD  is  the  Agency's  expert  on  the  award  and 
administration  of  CAs,  grants,  and  lAGs.   In  addition,  GAD  is  the 
"Award  Official"  or  final  approval  authority  for  all  CRD 
assistance  agreements.   Without  proper  and  definitive  guidance 
and  oversight  by  GAD,  there  can  be  no  effective  system  of 
controls  over  Agency  resources  dedicated  to  assistance 
agreements. 

According  to  the  Assistance  Administration  Manual,  GAD's 
responsibilities  for  assistance  awards  included:   (1)  assurance 
that  all  technical,  legal,  and  administrative  evaluations  have 
been  made  and  that  the  application  is  awardable,  and  (2) 
assurance  that  the  proposed  agreements  meet  the  requirements  of 
applicable  legislation,  regulations,  and  program  guidance.   Also, 
according  to  the  Manual,  GAD's  responsibilities  for  post-award 
administration  of  assistance  agreements  included:  (1)  evaluation 
of  recipient  management  systems,  and  (2)  financial  review  of 
recipient  activities.   GAD's  post-award  oversight  mechanisms 
included  transmitting  copies  of  Financial  Status  Reports  (FSRs) 
to  PCs  for  use  in  PC  reviews  of  recipient  activities  and 
receiving  trip  reports  for  PC  site  visits  which  may  identify 
recipient  problems  or  problems  with  PC  management.   Finally,  GAD 
is  responsible  for  overall  Agency  guidance  on  administration  of 
assistance  agreements. 

Despite  these  numerous  oversight  responsibilities,  GAD  grant 
specialists,  due  to  their  heavy  workloads,  were  unable  to  answer 
even  our  basic  questions  related  to  ERL-A  CAs  we  reviewed.   GAD's 
review  of  proposed  CAs  was  primarily  a  "paper  process"  to  verify 
that  all  required  documents  had  been  completed.   There  was  no 
evidence  of  any  substantive  review  of  the  merits  or  propriety  of 
the  proposed  awards  or  their  compliance  with  laws,  regulations, 
and  Agency  policies.   One  specialist  explained  that  she  was 
responsible  for  150  CAs.   With  this  workload,  we  calculated  that 
she  could  only  devote,  approximately,  1.5  work  days  to  each  CA 
which  offered  little  time  for  oversight.   As  a  result,  GAD 
specialists  had  virtually  no  contact  with  POs  during  the 
performance  of  CA  projects. 

GAD  managers  stated  that  POs  did  not  need  to  contact  GAD  except 
at  closeout  of  a  CA  or  grant.  In  addition,  GAD  did  not  require 
trip  reports  from  POs'  site  visits  and  did  not  send  copies  of 
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FSRs  for  POs  to  review  even  though  these  control/oversight 
mechanisms  are  required  in  their  Assistance  Administration 
Manual.   In  addition,  there  was  an  overall  lack  of  documentation 
of  any  management/oversight  of  the  CAs  by  GAD. 

There  were  few  written  policies  and  procedures  on  the 
administration  of  CAs  by  POs  other  than  the  Assistance 
Administration  Manual  which  was  provided  only  to  the  ERL-A 
extramural  coordinator,  not  to  the  lab  POs.   GAD  also  did  not 
make  training  mandatory  for  CA  and  lAG  POs.   GAD  managers  stated 
that  CA  POs  were  not  required,  only  encouraged,  to  take  project 
officer  training.   GAD  managers  indicated  that  almost  three 
hundred  POs  had  taken  the  assistance  PO  training  in  1992  under  a 
voluntary  system.   However,  even  with  training,  inexperienced  POs 
require  close  oversight  and  management  which  has  not  been 
provided  by  ERL-A  or  GAD.   GAD  and  ERL-A  managers  roust  remember 
that  POs  were  trained  as  scientists  not  administrators  and  a  two 
or  three  day  training  course  will  not  make  them  effective,  stand- 
alone managers  of  millions  of  dollars  in  assistance  agreements. 
Under  such  inadequate  oversight  and  management  by  GAD,  it  is  not 
surprising  that  ERL-A  POs  were  not  adequately  and  effectively 
overseeing  their  extramural  agreements. 

Perhaps  the  most  serious  example  of  GAD's  lack  of  controls  over 
CAs  was  the  disconnect  between  the  technical  monitoring  that  was 
done  by  ERL-A  POs  and  the  financial  management  responsibilities 
of  GAD  (see  details  in  Chapter  3) .   Because  of  GADs  disregard  for 
its  own  financial  management/control  requirements,  ERL-A  POs 
could  not  oversee  the  financial  status  of  CA  research  projects. 
Even  though  GAD's  Assistance  Administration  Manual  required  that 
FSRs  be  provided  to  POs,  GAD  did  not  comply  with  this  requirement 
and  POs  did  not  receive  any  cooperator  financial  reports.   Since 
POs  monitor  the  progress  of  CA  projects  and  have  direct  contact 
with  the  cooperator,  they  are  the  only  individuals  who  could 
effectively  monitor  cooperator  use  of  federal  funds.   Because  GAD 
had  not  complied  with  its  own  requirements  and  emphasized 
financial  management,  ERL-A  POs  told  us  they  had  no  financial 
management  responsibilities  for  their  assigned  CAs.   Without  PO 
involvement  in  financial  as  well  as  technical  oversight  of  CAs, 
EPA  has  no  effective  system  for  assuring  that  CA  funds  and  other 
resources  are  appropriately  used  and  safeguarded  against  waste 
and  abuse. 

If  GAD  had  fulfilled  even  its  basic  responsibilities  and  taken 
the  initiative  to  better  oversee  CA  administration,  some  of  the 
problems  described  in  this  chapter  and  Chapter  3  may  have  been 
prevented. 
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Lack  of  CMP  Oversight  Permitted  ERL-A's  Post-Award  Misuse  of 
Contracts 

Our  audit  disclosed  that  ERL-A  improperly  used  contractor 
resources  to  supplement  its  own  in-house  resource  needs  while  CMD 
performed  minimal  post-award  oversight  of  ERL-A's  contract 
operations.   At  the  time  of  our  audit,  CMD  did  not  have  adequate 
controls  in  place  to  prevent  this  misuse.   During  1992,  CMD, 
joined  with  ORD  to  perform  an  on-site  review  of  ERL-A's  contract 
management  activities.   CMD  and  ORD  found  many  of  the  contract 
management  problems  we  cited  in  our  survey  report  (Report 
NO.E1XMG2-04-0102-3400007,  issued  November  30,  1992)  and  in  this 
audit  report.  However,  this  was  CMD's  first  ever  on-site  review 
of  ERL-A  contract  activities  and  such  reviews  have  not  been 
established  as  a  continuing  oversight/control  technique  by  CMD. 

Examples  of  post-award  contract  management  problems  identified 
during  our  survey  and  audit  are  summarized  below.   Details  of 
these  problems  are  included  in  Chapter  4 . 

ERL-A's  AScI  and  TAI  contracts  and  related  WAs  contained  broad 
SOWS  with  undefined  deliverables  resulting  in  indefinite 
contractor  operations.   ERL-A  management  misused  these  contracts 
by  personally  directing  the  activities  of  contract  employees  to 
enhance  ERL-A  research  rather  than  adhere  to  a  contractual 
relationship.   The  lack  of  an  arms-length  contractual 
relationship  resulted  in:  (1)  directed  subcontracting;  (2) 
personal  service  relationships;  (3)  contractors  being  involved  in 
critical,  if  not  inherently  governmental  functions;   (4) 
inadequate  work  assignments  and  statements  of  work  (SOWs) ;  and 
(5)  inadequate  review  and  acceptance  of  contract  charges.   This 
increased  ERL-A's  vulnerability  to  fraud,  waste,  abuse,  related 
conflict-of-interest  situations,  and  a  potential  loss  of  the 
Agency  expertise  in  critical  functions.   In  addition,  ERL-A's 
close  relationship  with  on-site  contractors  and  their  employees 
provided  the  incumbent  contractor  resident  expertise  in  certain 
research  projects  which  significantly  increased  their  value  to 
ERL-A.   This  created  a  potential  contractor  monopoly  which 
precluded  or  at  a  minimum  inhibited  future  "open"  competition  for 
on-site  contract  support. 

COMCLU8ION 

Over  the  past  7  years,  an  ERL-A  culture  was  allowed  to  develop 
that  encouraged  the  misuse  and  abuse  of  extramural  resources. 
With  limited  intramural  funding,  the  success  and  stature  of  the 
laboratory  and  individual  scientists  in  the  research  community 
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was  directly  proportional  to  your  slice  of  the  extramural  pie. 
Extramural  support  provided  great  flexibility  in  the  ability  of 
ERL-A  programs  to  directly  hire  specific  individuals  and  experts. 
ERL-A  could  also  obtain  other  FTE-type  support  from  contracts  and 
assistance  agreements  because  extramural  activities  were  not 
subject  to  the  same  level  of  scrutiny  as  intramural  funding. 
ERL-A  staff  repeatedly  argued  that  "quality  science"  was  the 
primary  motivation  to  ERL-A's  actions,  either  within  or  around 
established  systems,  to  accomplish  its  primary  goal  -  the 
research  mission.   However,  the  mission  was  not  sufficient 
justification  for  avoiding  and  circumventing  statutes, 
regulations,  policies  and  guidance  that  governed  the  acquisition, 
use,  and  management  of  extramural  contracts  and  agreements. 
Every  EPA  program  has  a  mission  and  those  missions  must  be 
accomplished  within  administrative  procedures  established  to 
protect  the  government's  interests  and  safeguard  government 
resources . 

Effective  management  control  systems  must  include  adequate 
guidance  in  the  form  of  policies  and  procedures  to  assure  that 
internal  control  objectives  are  achieved.   The  ERL-A  director 
stated  there  was  a  definite  lack  of  clear  EPA  guidance  regarding 
extramural  management.   She  commented,  "People  like  me  are  good 
rule  followers,  that  is,  if  I  know  the  rules."   However,  without 
specific  guidance  from  ORD,  GAD,  and  CMD,  many  of  ERL-A  decisions 
became  "discretionary"  decisions  of  ERL-A  managers  to  promote 
their  own  interests  rather  than  the  government's  interests. 

The  FAR  provides  that  government  business  shall  be  conducted  in  a 
manner  above  reproach.   FAR  3.101-1  further  states: 

Transactions  relating  to  the  expenditure  of  public 
funds  require  the  highest  degree  of  public  trust  and  an 
impeccable  standard  of  conduct. . .While  many  Federal 
laws  and  regulations  place  restrictions  on  the  actions 
of  Government  personnel,  their  official  conduct  must, 
in  addition,  be  such  that  they  would  have  no  reluctance 
to  make  a  full  public  disclosure  of  their  actions. 

ERL-A's  extramural  efforts  fell  far  short  of  this  standard. 
Aided  by  CMD,  GAD,  and  ORD  inaction,  poor  management,  and  weak 
controls,  ERL-A  was  permitted  to  evade  statutes,  rec^ulations, 
policies,  and  guidance  in  its  use  of  extramural  resources. 
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RECOMMEITDATIOMS 

Recommendations  to  the  Assistant  Administrator.  Research  and 
Development 

We  recommend  that  the  Assistant  Administrator  for  Research  and 
Development  evaluate  its  management  controls,  CA  guidance,  and 
resource  allocations  related  to  ERL-A's  use  and  management  of 
extramural  resources.   Specifically,  the  Assistant  Administrator 
should: 

-  Review  all  ORD  guidance  related  to  CAs,  in  coordination  with 
OGC  and  GAD,  to  determine  whether  applicable  guidance  fully 
complies  with  the  intent  and  statutory  provisions  of  the  1977 
FGCA  Act,  as  amended.   Obtain  a  formal  written  OGC  opinion  as 
to  compliance  of  current  ORD  policies  with  the  intent  and 
provisions  of  the  1977  FGCA  Act. 

-  Instruct  ERL-A  management  to  refrain  from  its  pattern  of 
circumvention  and  noncompliance  with  laws,  regulations,  and 
Agency  policies  related  to  extramural  and  intramural  resources. 

-  Continue  to  promulgate  and  refine  CA  guidance  to  laboratories 
which  encourages  or  requires  competitive  awards  and  improves 
ORD  oversight  and  control  of  laboratory  management  of 
assistance  agreements.^ 

-  Evaluate  and  strengthen  ORD's  oversight  and  controls  over  ERL 
-A's  contract  management  activities  and  encourage  full  and  open 
competition  in  laboratory  contacts  as  intended  by  the 
Competition  In  Contracting  Act  of  1984. 

In  addition,  the  Assistant  Administrator  for  Research  and 
Development  should  require  the: 

Director.  Environmental  Processes  and  Effects  Research  to: 

-  Evaluate  ERL-A's  staffing  needs  and,  if  appropriate,  request 
through  the  budget  process  additional  FTE  positions  for  ERL-A's 
resource/contract  management  functions,  as  well  as  mission 
critical  research  projects.   With  the  approval  of  EPA's 


'  ORD  issued  interim  guidance  documents  during  our  audit  which 
encoiiraged  competitive  CA  awards,  elevated  approval  level  for 
noncompetitive  CA  awards,  and  strengthened  some  oversight  and 
management  controls  for  laboratory  programs. 
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Comptroller  and  0MB,  this  may  be  accomplished  through 
conversion  of  extramural  funds  to  intramural  FTE  support.   Such 
FTE  increases  could  preclude  continuing  personal  services 
relationships  with  contractor  staff,  prevent  contractor 
performance  of  inherently  governmental  functions,  and  improve 
contractor  and  cooperator  oversight. 

-  Establish  periodic,  recurring  on-site  reviews  of  laboratory 
management  of  contracts  and  assistance  agreements  to  be 
performed  jointly  with  CMD  and  GAD,  respectively. 

-  Evaluate  the  planning,  timing,  and  funding  processes  for 
research  projects  which  may  preclude  laboratory  selection 
of  the  best  and  appropriate  extramural  mechanism. 

-  Eliminate  arbitrary  allocations  of  extramural  resources  which 
may  preclude  ERL-A  from  using  the  appropriate  extramural 
mechanism. 

Recommendations  to  tha  Assistant  Administrator.  Administration 
and  Resourcas  ManaqaBant 

We  recommend  that  the  Assistant  Administrator  for  Administration 
and  Resources  Management  establish  proper  management  controls 
over  ERL-A  contracts,  cooperative  agreements,  and  interagency 
agreements.   Specifically,  the  Assistant  Administrator  should 
require  the: 

Director.  Grants  Administration  Division  to: 

-  Update,  clarify,  and  communicate  definitive  written  policies 
and  procedures  on  the  award  and  administration  of  assistance 
agreements,  to  include  the  specific  eligible  purposes  of 
assistance  agreements  under  the  1977  FGCA  Act,  and  provide  this 
guidance  to  ERL-A  managers  and  POs,  as  well  as  to  PCs  EPA-wide. 

-  Establish  Agency-wide  policy  on  competition  in  award  of 
assistance  agreements  that  complies  with  the  intent  of  the  1977 
FGCA  Act. 

-  Strengthen  oversight  and  review  of  proposed  CAs  and  lAGs  to 
ensure  their  compliance  with  applicable  laws,  regulations,  and 
Agency  policies  before  official  approval  of  these  assistance 
agreements . 

-  Provide  increased  oversight  of  PO  and  recipient  management, 
both  technical  and  financial,  to  ensure  proper  PO  compliance 
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with  their  oversight  responsibilities  and  to  ensure  recipient 
compliance  with  terms  of  their  agreements.   In  addition,  GAD 
should  aggressively  enforce  its  requirements  on  program 
operations  and  ensure  that  it  is  complying  with  its  own 
requirements  to  include  obtaining  PC  trip  reports  and 
submitting  FSRs  to  PCs  for  review. 

-  Review  the  adequacy  and  applicability  of  current  PC  training 
and  require  such  training  for  all  CA  and  lAG  POs. 

-  Utilize  the  database  of  all  current  TAG  and  CA  POs  for 
consultation,  when  needed,  and  to  ensure  they  are  provided 
written  guidance  and  training  materials,  in  a  timely  manner. 

-  Evaluate  the  qualifications  of  all  POs  designated  by  program 
offices  and  ensure  the  individuals  have  the  proper  training  and 
experience  required.   A  certification  program  for  CA  and  lAG 
POs,  similar  to  the  certification  of  contract  POs  is 
recommended . 

-  Establish  jointly  with  ORD,  periodic/cyclical  on-site  reviews 
of  laboratory  management  of  assistance  agreements. 

Director.  Office  of  Acquisition  Management  (0AM) .  and  Director. 
Contract  Management  Division  -  Cincinnati  to; 

-  Strengthen  CMD's  contract  review  process  to  ensure  that 
contract  proposals  are  thoroughly  reviewed  and  that  all 
questionable  actions  are  quickly  resolved.   Any  procurement 
requests  for  sole-source  contracts,  including  noncompetitive 
8(a)  contract  proposals,  should  be  closely  scrutinized  as  to 
need  for  sole-source  contracts  and  contract  cost  estimation  to 
avoid  competitive  thresholds. 

-  Instruct  COS  to  immediately  notify  CMD's  director  of  any 
potential  violation  of  contract  laws  and  regulations  or  any 
unsound  contract  management  practices  identified.   Also,  ensure 
that  the  director  of  CMD  expeditiously  resolves  any  potential 
violations  or  unsound  practices. 

-  Emphasize  to  COs  that  their  primary  obligation  is  to  ensure 
compliance  with  contract  laws  and  regulations  and  to  protect 
the  interests  of  the  government  while  at  the  same  time 
providing  timely  service  to  programs.   Establish  controls  to 
ensure  that  COs  consistently  comply  with  contract  laws, 
regulations.  Agency  policy  and  sound  contract  management 
practices  in  all  of  their  contract  actions. 
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-  Examine  CMD's  or  EPA's  competitive  contracting  process  and 
streamline  where  possible  to  eliminate  unnecessary 
administrative  burden,  delays,  and  incumbent  bias  (i.e., 
personnel  commitments)  and  to  overcome  program  management's 
resistance  to  competitive  process  awards. 

-  Establish  jointly  with  ORD,  periodic/cyclical  on-site  reviews 
of  laboratory  management  of  contacts 

AGENCY  RESPONSE  AND  OIG  EVALUATION  OF  AGENCY  COMMENTS 

ORD  Response 

ORD  expressed  no  disagreement  with  the  findings  and 
recommendations  presented  in  Chapter  2.   ORD  suggested  changes  to 
Chapter  2  and  Chapter  3  to  clarify  our  background  information  and 
interpretation  of  the  1977  FGCA  Act  and  related  legislative 
history.   These  changes  were  primarily  incorporated  into  the 
initial  Background  section  of  Chapter  2. 

ORD  included  planned  corrective  actions  for  each  recommendation 
and  milestone  dates  for  completion  of  these  actions.   ORD's 
response  to  the  recommendations  was  acceptable  for  resolution  of 
recommendations  addressed  to  ORD  in  Chapter  2.   ORD's  specific 
comments  to  Chapter  2  recommendations  are  included  in  Appendix  I. 

GAD  Response 

GAD  expressed  concerns  that  the  audit  report  overstated  the  FGCA 
Act  requirements  regarding  the  proper  utilization  of  CAs  versus 
contracts.   Therefore,  we  modified  certain  statements  in  Chapters 
2  and  3  based  on  suggested  revisions  by  ORD  Headquarters  to 
resolve  concerns  expressed  by  both  GAD  and  ORD. 

GAD  stated  that  they  had  issued  numerous  policies  on  CA 
administration  and  that  the  report  was  incorrect  in  stating  that 
there  was  a  lack  of  policy  or  inadequate  guidance  from  GAD. 
However,  during  the  audit  we  requested  all  of  GAD's  guidance  on 
CAs  and  only  received  the  Assistance  Administration  Manual  and 
EPA  Order  1000.19,  issued  1979.   GAD's  response  states  that 
current  guidance  or  policy  does  need  supplementing  which 
indicates,  based  on  what  we  found,  that  current  guidance  is  at 
least  inadequate.   Therefore,  we  have  changed  "lack  of"  policy  to 
"inadequate"  guidance  or  policy  in  the  report. 
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GAD  generally  agreed  with  Chapter  2's  recommendations  to  the  GAD 
director  and  the  response  included  planned  or  initiated  actions 
for  some  recommendations.   GAD'S  comments  and  OIG's  evaluation  on 
Chapter  2's  recommendations  are  detailed  in  Appendix  I.   GAD's 
complete  response  to  Chapter  2  and  OIG's  evaluation  is  available 
on  request. 

CAM  Response 

Disagreements  expressed  by  0AM  essentially  deal  with  findings  on 
the  award  of  repetitive  TAX  contracts  at  ERL-A.   Specifically, 
0AM  was  concerned  that  the  report  implied  that  EPA  programs 
should  not  provide  general  support  for  the  8(a)  program.   In 
addition,  0AM  believed  that  it  had  encouraged  competition  and 
developed  procedures  to  enhance  the  proposal  review  process. 
Also,  OAM  appears  to  take  the  position  that  the  TAI  competitive 
procurement  was  not  restrictive  and  did  not  favor  the  incumbent. 

The  contract  findings  in  Chapter  4  relate  only  to  the  AScI  and 
TAI  contracts  which  provided  on-site  support  at  ERL-A  and 
presents  information  only  on  CMD's  activities  as  it  relates  to 
these  two  contractors.   The  report  does  not  question  the  value  of 
the  8(a)  program  in  developing  disadvantaged  business  and  the 
importance  it  plays  in  EPA's  overall  contracting  scheme.   Neither 
does  the  report  question  the  need  for  sole-source  procurements 
early  in  the  life  of  an  8(a)  firm  to  shelter  emerging  firms  and 
give  it  a  start  in  the  marketplace.   However,  we  do  recognize 
that  the  overall  goal  of  the  8(a)  program  is  to  promote  the 
development  of  small  business  concerns  owned  and  controlled  by 
socially  and  economically  disadvantaged  individuals  so  that  such 
firms  can  compete  on  an  equal  basis  in  the  American  economy. 
From  our  review  of  8(a)  contracting  at  ERL-A,  we  could  only 
conclude  that  the  goal  of  the  Small  Business  Act's  8(a)  program 
was  not  the  laboratory's  main  interest  in  the  program.   Also, 
based  on  our  review  of  the  8(a)  statute  and  related  legislative 
history  of  the  1988  amendment  of  the  Act,  we  could  not  conclude 
that  repetitive  sole-source  procurements  to  the  same  contractor, 
during  the  entire  time  it  qualified  under  the  8(a)  program,  would 
accomplish  the  prime  objective  of  the  Act  which  was  to  "promote 
the  development"  of  8(a)  firms.   The  Act  was  amended  in  1988 
because  firms  were  graduating  from  the  program  and  then  could  not 
survive  in  the  competitive  environment.   From  our  review,  we 
could  only  conclude  that  Congress  under  CICA  and  the  Small 
Business  Act  intended  that  competition  be  part  of  the  8(a) 
program. 
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We  do  not  dispute  OAM's  claim  that  CMD  does  encourage 
competition.   We  did  not  audit  CMD's  overall  competitive  award 
efforts.   We  only  examined  competition  for  contract  awards  at 
ERL-A  and  found  it  lacking.   Therefore,  we  questioned  the 
judgement  used  by  CMD  in  allowing  the  repetitive  sole-source  8(a) 
awards  which  spanned  an  11  year  period  to  a  contractor  (TAI)  who 
had  obtained  a  competitive  position  at  ERL-A,  and  the  splitting 
of  another  8(a)  contractor's  procurement  with  the  intent  of 
avoiding  competition  requirements. 

GAM  generally  agreed  with  Chapter  2's  recommendations.   OAM's 
response  included  planned  or  initiated  actions  for  some 
recommendations.   OAM's  comments  and  OIG's  evaluation  on  Chapter 
2's  recommendations  are  detailed  in  Appendix  I.   OAM's  complete 
response  to  Chapter  2  and  OIG's  evaluation  is  available  on 
request. 
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Our  review  of  11  CAs  ($11.15  million  maximum  value)  and  6  lAGs 
($1.3  million  maximum  value)'  disclosed  that  in  all  17  extramural 
agreements,  ERL-A  managers:   (1)  improperly  used  less  restrictive 
CAs  and  lAGs  to  procure  goods  and  services  in  lieu  of  the  more 
controlled  contracting  process,  (2)  did  not  encourage  the 
competitive  award  of  CAs,  (3)  exhibited  apparent  favoritism  in 
noncompetitive  CA  awards,  and  (4)  did  not  effectively  manage  CAs 
to  assure  compliance  with  terms  of  extramural  agreements  or  that 
government  assets  were  safeguarded  against  waste  or  abuse.   ERL-A 
staff  apparently  sacrificed  adherence  to  statutory  requirements 
and  CRD  policies  and  procedures  to  supplement  inadequate 
intramural  resources.   In  addition,  ERL-A  seemed  unaware  of  the 
proper  criteria  for  determining  the  use  of  CAs  versus  contracts. 
As  discussed  in  Chapter  2,  inadequate  and  inconsistent  guidance 
from  GAD  and  ORD  Headquarters  contributed  to  ERL-A's  confusion 
over  the  proper  use  and  selection  of  extramural  agreements. 
Further,  ORD  and  GAD  oversight  of  ERL-A  operations  was 
insufficient  to  prevent  misuse  and  mismanagement  of  extramural 
resources  by  ERL-A.   ERL-A's  misuse  and  mismanagement  of 
extramural  agreements  resulted  in  a  lack  of  assurance  that  the 
research  performed  under  these  agreements  was  properly  overseen 
and  that  government  resources  were  adequately  controlled  and 
effectively  utilized. 

Several  deficiencies  related  to  ORD's  CA  award  and  management 
processes  had  been  previously  identified  by  a  1983  DIG  audit  of 
ORD's  CA  program.'   Nine  years  later  these  problems  remained 
uncorrected  at  ERL-A.   Based  on  our  review  at  ERL-A,  corrective 
action  taken  on  the  prior  audit  was  both  inadequate  and 
ineffective  because  ORD  issued  faulty  guidance,  ERL-A  ignored 
some  of  the  controls  instituted  by  ORD  and  ORD  failed  to  oversee 
and  ensure  proper  implementation  by  its  laboratories. 


MISUSE  OF  COOPERATIVE  AGREEMENTS 

In  all  11  CAs  reviewed,  ERL-A  circumvented  statutory  requirements 
by  improperly  using  less  restrictive  CAs  in  lieu  of  more 


ERL-A  CAs  and  lAGs  included  in  our  sample,  along  with 
award  dates  and  potential  values,  are  shown  in  Appendix  III. 

'   Audit  Report  No.  ElgB2-ll-0019-30828 ,  "Review  of  the 
Office  of  Research  and  Development's  Extramural  Research 
Activities",  issued  March  31,  1983. 
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controlled  contracts  to  obtain  goods  and  services  for  the  direct 
benefit  of  ERL-A  and/or  EPA.   ERL-A  also  apparently  misused  CAs : 
(1)  to  fund  PhD  attainment  for  an  ERL-A  employee,  (2)  to  fund  a 
CA  sub-project  to  develop  an  operating  plan  for  ERL-A's  child- 
care  center,  (3)  to  make  payments  to  a  UGA  cooperator  "in 
absentia",  and  (4)  by  not  fully  disclosing  extensive  foreign 
travel  for  academics  in  support  of  ERL-A  initiatives. 

As  previously  discussed  in  Chapter  2  of  this  report,  the  misuse 
of  CAs  was  directly  related  to  ERL-A's  lack  of  full-time 
equivalents  { FTEs/ federal  employees)  and  related  intramural 
funding,  their  determination  to  complete  their  assigned  tasks  by 
any  means  available,  and  a  management  culture  which  encouraged 
the  innovative,  albeit  questionable,  use  of  extramural  funds. 
Misuse  of  CAs  resulted  in  a  lack  of  controls  over  the  research 
performed  and  the  resources  used.   Such  abuses  of  CAs  were  not 
prevented  by  ORD  or  GAD  controls  over  CA  use  and  approval  (See 
Chapter  2) . 

Background 

Authorizing  Statute  and  Related  Congressional  Intent 

Public  Law  95-224,  the  Federal  Grant  and  Cooperative  Agreement 
(FGCA)  Act  of  1977,  intended  to  eliminate  ineffectiveness  and 
waste  resulting  from  confusion  over  the  definition  and  purposes 
of  the  legal  instruments  used  to  carry  out  transactions  between 
federal  and  non-federal  entities.   The  FGCA  Act  established 
government-wide  criteria  for  selection  of  the  appropriate  class 
of  legal  instrument,  e.g.,  contracts,  grants,  and  CAs.   The  Act 
required  that  the  choice  and  use  of  these  legal  instruments 
reflect  the  principle  purpose  and  type  of  relationship  expected 
between  the  Federal  and  non-federal  parties. 

The  current  codification  of  the  Act,  31  U.S.C.  6305,  identifies 
the  following  basic  relationships  found  in  transactions  between 
federal  agencies  and  recipients  of  contracts,  grants,  or  CAs: 

Instrument     Relationship 

Contract       The  principal  purpose  of  the  relationship  is  to 

acquire  by  purchase,  lease,  or  barter,  property  or 
services  for  the  direct  benefit  or  use  of  the 
Federal  government.   This  is  Federal  purchase  for 
Federal  or  third-party  use. 

Cooperative    The  principal  purpose  of  the  relationship  is  to 
Agreement      transfer  money,  property,  services,  or  anything  of 
value  to  the  recipient  to  accomplish  a  public 
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purpose  of  support  or  stimulation;  there  will  be 
substantial  involvement  between  the  Federal  agency 
and  the  recipient  during  performance  of  the  activ- 
ity, establishing  the  agency  as  a  "partner"  during 
performance.  Agency  "control"  as  might  be  typical 
during  a  contract  is  not  anticipated. 

Grant  The  principal  purpose  of  the  relationship  is  to 

transfer  money,  property,  services,  or  anything  of 
value  to  the  recipient  in  order  to  accomplish  a 
public  purpose  of  support  or  stimulation;  there 
will  be  no  substantial  involvement  between  the 
Federal  agency  and  the  recipient  during  perfor- 
mance of  the  activity.   Normal  grant  monitoring 
would  not  ordinarily  be  considered  as  substantial 
involvement.   The  Federal  agency  is  a  "patron"  of 
the  grantee. 

The  1977  Act  recognized  that  within  an  authorized  assistance 
program,  different  transactions  involving  procurement  contracts 
or  assistance  (i.e.  stimulation  or  support)  could  occur. 
However,  Congress  expressed  concern  that  assistance  agreements 
were  being  overused  and  wanted  to  assure  that  the  choice  of 
instrument  (i.e.,  contract  v.  CA  or  grant)  was  considered 
carefully.   Congress  intended  that  the  government's  principal 
purpose  in  using  the  extramural  funding  would  determine  the 
proper  mechanism.   When  the  purpose  was  to  provide  direct 
research  products  for  the  use  of  the  federal  government,  a 
contract  was  the  proper  mechanism.   When  the  purpose  of  the 
transaction  was  to  provide  assistance  to  accomplish  a  public 
purpose  of  support  or  stimulation,  a  CA  or  grant  would  be  the 
appropriate  mechanism.   Therefore,  in  the  selection  of  a 
procurement  or  assistance  instrument,  the  Act  called  on  executive 
agencies  to  make  a  judgmental  determination  on  the  principal 
purpose  of  each  individual  transaction. 

As  previously  stated,  the  FGCA  Act's  legislative  history  shows 
the  Act  resulted  from  Congressional  concerns  over  the  misuse  of 
assistance  agreements.   Senate  Report  No.  95-449,  dated  September 
22,  1977,  from  the  Governmental  Affairs  Committee  on  the  1977  Act 
stated  that: 

...  the  objective  of  this  added  flexibility  [authority 
to  either  employ  contracts,  grants,  or  cooperative 
agreements]  is  to  require  the  agencies  to  make 
conscious  decisions  on  whether  a  particular  transaction 
or  class  of  transactions  is  in  fact  a  procurement 
transaction  for  the  direct  benefit  of  the  government  or 
whether  it  is  an  assistance  transaction  serving  non- 
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Federal  public  purposes  [emphasis  added] .   The 
discipline  of  this  choice  will  tend  to  prevent  the  use 
of  grants  [and  cooperative  agreements]  to  avoid 
competition. 

The  Senate  Report  specifically  addressed  research  projects  and 
the  use  of  CAs  versus  contracts: 

When  research  is  for  the  direct  benefit  of  the 
government,  it  should  be  competed  under  procurement 
rules... The  benefits  derived  through  open  competition 
and  improved  control  are  expected  to  offset  any 
inconvenience  that  may  result  from  the  increased  use  of 
contracts. 

This  report  also  included  a  quote  from  the  previous  Grants  Act 
reports  which  commented  on  research  performed  by  educational 
organizations: 

Where  the  Government  desires  to  engage  the  services  of 
an  educational  or  nonprofit  organization  for  the 
conduct  of  a  specific  piece  of  research  directed  toward 
a  specific  problem,  the  use  of  the  contract  form  is 
obviously  in  order. 

In  addition.  Senate  Report  No.  97-180,  dated  August  13,  1981, 
related  to  hearings  on  amendments  to  the  FGCA  Act,  stated: 

Congress  is  making  every  effort  to  achieve  economy  and 
efficiency  in  the  administration  of  Federal  programs. 
These  goals  are  subverted  if  agencies  ignore  the 
economies  of  competitive  procurement  and 
indiscriminately  use  grants  [and  other  assistance 
agreements,  i.e.  CAs)  in  place  of  contracts.... 

Thus,  an  agency's  research  program  could  legitimately  include 
research  conducted  by  federal  personnel,  through  procurement 
transactions  (contracts) ,  and  through  cooperative  research 
performed  in  concert  with  non-federal  researchers  under  a  CA. 
For  example,  if  the  principal  purpose  of  a  transaction  is  to 
assist  a  non-federal  entity  in  advancing  the  state  of  knowledge 
in  an  area  of  environmental  science,  then  the  existence  of  some 
degree  of  indirect  benefit  to  EPA's  mission  from  some  aspect  of 
the  research  may  not  negate  the  determination  to  award  an 
assistance  agreement.   However,  if  the  principal  purpose  of  a 
transaction  is  to  provide  research  in  direct  support  of  a 
specific  EPA  research  project,  the  use  of  the  contract  form  is  in 
order. 
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Synopsis  of  CA  Review  and  Award  Process 

CAs  can  be  awarded  either  competitively,  as  encouraged  under  the 
FGCA  Act,  or  noncompetitively  under  certain  conditions.   The 
awards,  within  certain  dollar  thresholds  ($250,000 
noncompetitive,  $1  million  competitive')  are  reviewed  and 
approved  by  ORD  Headquarters.   Only  2  of  the  27  active  CAs  (total 
maximum  value  of  $14.2  million)  awarded  by  ERL-A  had  been 
reviewed  by  ORD  under  these  thresholds.   All  CA  awards  are 
subject  to  final  review  and  approval  by  GAD. 

Requests  for  Proposals  (RFPs)  are  issued  for  competitive  awards. 
Review  panels,  consisting  of  both  laboratory  and  external 
scientists,  review  and  evaluate  proposals  for  both  competitive 
and  noncompetitive  awards.   Based  on  these  reviews,  the  panel 
chairman  recommends  proposals  for  award  in  "decision 
memorandums."   Laboratory  directors  approve  or  disapprove  these 
decision  memoranda  in  making  CA  awards.   Post-award  CA  management 
is  usually  performed  by  EPA  POs  and  cooperator  project 
managers/Pis. 

CAs  Improperly  Dsed  to  Directly  Benefit  ERL-A 

All  of  the  CAs  in  our  sample  appeared  to  directly  support 
specific  ERL-A  research  projects.   For  example,  ERL-A  had  used 
the  UGA  CA  for  years  to  provide  on-site  laboratory  personnel  for 
direct  support  to  ERL-A  scientists  and  their  research  projects. 
In  addition,  RFPs  and  decision  memorandums  of  several  of  the  off- 
site  CAs  in  our  sample  indicated  the  importance  of  the  research 
to  ERL-A's  or  the  Agency's  mission  and  the  importance  of  a  close 
working  relationship,  including  on-site  cooperation.   We  also  had 
CAs  where  cooperators  were  tasked  to  perform  work  (i.e.,  computer 
modeling  development)  similar  to  those  activities  already  being 
performed  by  ERL-A  contractors. 

ERL-A  did  not  use  the  statutory  criteria  of  end-consumer  (EPA  or 
public  purpose) ,  as  specified  in  Sections  4-6  of  the  1977  FGCA 
Act,  in  determining  what  extramural  mechanism  (CA  or  contract)  to 
use  to  accomplish  research  objectives.   The  mechanism  used  was 
usually  selected  more  on  the  type  of  entity  performing  the 
research.   If  the  laboratory  wanted  the  work  done  by  a 
university,  they  automatically  used  a  CA.   Other  factors  used  by 
ERL-A  to  decide  whether  to  use  a  contract,  CA,  or  lAG  included: 


'  ORD  issued  interim  guidance  on  October  1,  1992,  that 
lowered  the  threshold  for  noncompetitive  CA  awards  to  those 
exceeding  $50,000  and  increased  required  ORD  approval  for 
competitive  awards  to  those  over  $5  million. 
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(1)  time  considerations  (CAs  require  less  time  for  award) ,  (2) 
the  preferences  of  ERL-A  Pis  and  managers,  (3)  Headquarters  fund 
allocations  for  contracts  and  CAs,  and  (4)  administrative 
convenience.   None  of  these  factors  relate  to  statutory 
requirements  for  determining  the  use  of  CAs  versus  contracts. 

Both  ERL-A's  laboratory  director  and  senior  scientists 
demonstrated  an  apparent  misunderstanding  of  the  basic 
differentiation  between  CAs  and  contracts.   The  laboratory 
director  and  other  ERL-A  scientists  explained  to  us  that  the  type 
and  level  of  interaction  between  cooperators  and  federal 
employees  was  the  difference.  However,  Senate  Report  No.  97-180, 
dated  August  13,  1981,  related  to  the  FGCA  Act,  specifically 
stated  that  this  is  not  a  criteria  for  deciding  between  contracts 
and  assistance  agreements. 

. . .When  choosing  between  procurement  and  assistance, 
the  degree  of  anticipated  involvement  is  of  no 
consequence;  the  choice  is  governed  solely  by  the 
principal  federal  purpose  in  the  relationship.   It  is 
only  after  an  agency  has  determined  the  principal 
purpose  of  a  transaction  that  the  degree  of  involvement 
by  the  federal  government  becomes  a  relevant  inquiry. 

Several  ERL-A,  GAD,  and/or  ORD  staff  also  maintained  that  the 
research  being  funded  benefitted  the  universities  more  than  it 
benefitted  ERL-A  or  EPA  and  that  therefore  the  CA  mechanism  was 
appropriate.   However,  Senate  Report  No.  97-180  stated  as 
follows: 

An  assessment  of  relative  benefit  to  the  parties  affected  by 
a  transaction  needlessly  complicates  the  task  of  determining 
whether  a  contract  or  some  other  instrument  should  be  used. 
The  Act  requires  no  such  analysis;  it  only  requires  an 
agency  to  assess  the  principal  purpose  of  the  federal 
government  in  entering  into  a  transaction  [assistance  or 
procurement]  -  and  act  accordingly. 

Examples  of  CAs  used  inappropriately  for  the  direct  benefit  of 
ERL-A  and  EPA  follow: 

1-   UGA  Cooperative  Agreement  Used  For  On-site  Support 

On-site  Support:   Under  the  $5.2  million  UGA  CA,  awarded  non- 
competitively  on  September  30,  1991,  at  least  14  UGA  employees 
worked  on-site  at  ERL-A  in  1992.   These  on-site  cooperators 
either  directly  supported  ERL-A  scientists  with  their  research  or 
provided  administrative  support  to  ERL-A  staff.   Two  of  the  on- 
site  UGA  employees  performed  secretarial  tasks  for  ERL-A  staff. 
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The  remaining  12  UGA  employees  consisted  of  7  post-docs,  2 
graduate  research  assistants,  1  research  technician,  and  2 
student  assistants.   The  original  UGA  CA  proposal  included  five 
projects  with  numerous  sub-projects.   Most  of  the  on-site  UGA 
employees  worked  under  projects  (total  budget  $1.3  million)  on 
which  the  UGA  project  manager  was  named  PI.   Since  the  UGA 
project  manager  had  no  expertise  or  involvement  in  the  research 
being  performed  by  these  UGA  employees  and  had  no  contact  with 
the  on-site  UGA  employees,  we  could  only  conclude  these  employees 
were  being  used  by  ERL-A  to  directly  support  its  own  research. 

EPA's  Assistance  Administration  Manual,  Chapter  44,  Section  5b, 
warns  CA  POs  not  to  attempt  to  direct  or  supervise  cooperator 
employees.   The  ERL-A  laboratory  director  was  the  PO  for  this  CA. 
The  designation  of  the  UGA  Project  Manager  as  the  PI  on  sub- 
projects  in  which  he  had  no  expertise  or  involvement  was  an 
obvious  ruse  by  ERL-A  to  obtain  additional  support  staff  for  its 
own  research. 

ERL-A 's  most  flagrant  abuse  of  the  UGA  CA  to  supplement  ERL-A 
staff  was  the  use  of  UGA  employees  as  secretaries.   A  UGA 
employee  located  at  ERL-A  served  as  a  Senior  Administrative 
Secretary  for  the  Assessment  Branch  from  April  1991  through  June 
1992.   In  this  position  she  told  us  she  basically  served  as  the 
"office  manager."   The  employee  stated  that  she  was  told  in  June 
that  she  could  no  longer  perform  the  duties  of  this  position 
because  it  would  be  "personal  services."   Her  duties  were  then 
limited  to  providing  support  to  the  UGA  post  docs  located  at 
ERL-A.   Due  to  lack  of  work,  her  position  was  terminated  in 
September  1992.   Secretarial  support  for  the  Assessment  Branch  is 
currently  being  provided  by  a  full-time  National  Council  of 
Senior  Citizens  (SEE)  employee. 

Another  UGA  employee,  who  currently  serves  as  the  UGA  Coordinator 
and  works  on-site  at  ERL-A,  also  performed  secretarial  duties. 
This  employee's  desk  was  adjacent  to  the  laboratory  director's 
office.   During  the  audit  fieldwork,  auditors  worked  with  her  for 
two  days  to  obtain  CA  files  before  they  were  informed  that  she 
was  not  an  EPA  employee.   Although  the  current  on-site 
coordinator's  position  is  a  full-time  job,  it  was  previously  only 
a  part-time  position. 

This  UGA  coordinator  stated  that  besides  her  coordinator  duties, 
she  "obviously"  answered  the  telephone.   In  addition,  she  said 
that  on  a  rare  occasion  she  did  typing.   However,  our  review 
disclosed  that  her  role  in  ERL-A  activities  was  more  encompassing 
than  she  had  described.   For  example,  a  memo  to  ERL-A  employees 
in  the  Global  Change  Program  directed  them  to  notify  the  UGA 
coordinator  if  they  were  unable  to  attend  an  upcoming  meeting. 
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We  also  observed  that  almost  every  time  we  called  the  laboratory 
director's  office,  the  UGA  coordinator  answered  the  phone.   In 
addition,  there  were  several  occasions  when  the  laboratory 
director's  secretary  was  not  in  the  office  and  the  UGA 
coordinator  apparently  filled  in  for  her. 

On  several  occasions  during  the  audit  we  were  informed  by  ERL-A 
management  that  the  purpose  of  a  CA  was  to  provide  for 
collaborative  research  between  scientists  at  ERL-A  and  scientists 
at  colleges  and  universities.   Secretarial  support  for  ERL-A 
staff  is  not  an  appropriate  use  of  RiD  funds  or  of  cooperator 
employees.   Subsequent  to  our  briefing  of  the  ERL-A  laboratory 
director  on  our  concerns  related  to  the  use  of  UGA  employees,  we 
learned  that  the  UGA  coordinator  was  no  longer  located  in  the 
laboratory  director's  office.   Also,  she  now  splits  her  time 
between  an  office  at  ERL-A  and  an  office  at  UGA. 

Lack  of  UGA  Input:   There  was  also  a  lack  of  UGA  PI  input  into 
much  of  the  research  performed  on-site  by  UGA  employees.  ERL-A 
sub-POs  wrote  or  assisted  in  writing  many  of  the  sub-project 
proposals  and  supervised/directed  the  research  under  some  of  the 
sub-projects. 

For  instance,  until  questions  arose  during  our  audit  survey,  the 
UGA  Project  Manager/PI  was  unaware  that  he  was  listed  as  the  UGA 
PI  on  several  of  the  sub-projects  pertaining  to  on-site  UGA 
personnel.   Regarding  his  designation  as  the  PI  on  these 
projects,  he  stated,  "I  said  (during  the  audit  survey]  it  was 
totally  inappropriate.   I  don't  know  how  this  came  about.   I 
can't  contribute  to  this  kind  of  science."   He  said  that  he  had 
not  contributed  at  all  to  the  sub-projects  on  which  he  was  listed 
as  the  PI.   According  to  the  Project  Manager,  ERL-A  has  an  undue 
level  of  influence  on  the  packaging  of  the  CA  and  UGA  received  no 
benefit  or  added  value  from  these  sub-projects.   He  added  that 
this  is  not  what  a  cooperative  agreement  is  about. 

Two  letters  from  UGA  Pis  were  very  critical  of  ERL-A' s  management 
of  the  CA  and  the  restriction  of  their  input  into  project 
activities.   Although  these  letters  were  either  addressed  to  or 
copied  to  the  ERL-A  PO/ laboratory  director,  they  were  not 
provided  by  ERL-A  when  we  requested  all  UGA  correspondence  files. 
We  only  learned  of  these  letters  from  our  review  of  UGA's  files 
and  ERL-A  sub-PO  files  related  to  the  CA. 

According  to  a  July  1992  letter  from  one  UGA  PI  to  the  UGA 
Project  Manager,  $40,029  of  the  budget  for  his  sub-project  was 
designated  as  "off-campus"  funds  and  would  be  used  on  a  project 
that  the  ERL-A  sub-PO  and  an  ERL-A  co-worker  were  conducting. 
The  remaining  $5,468  was  allocated  as  "on-campus"  funds.   In 
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conunenting  on  ERL-A's  practice  of  listing  UGA  faculty  as  Pis  in 
sub-project  proposals  without  informing  them,  the  PI  wrote: 

I  have  felt  all  along  this  was  little  more  than  a 
vaguely  veiled  way  of  the  local  EPA  laboratory  getting 
more  funds  for  their  own  research  by  pretending  to  fund 
investigators  at  the  University. 

The  PI  concluded  this  letter  by  stating: 

I  propose  that  the  proper  way  to  proceed  is  to  reduce 
my  research  award  to  $5,468  and  to  fund  [sub-PC s]  EPA 
work  independently.   Since  the  remainder  is  EPA  money 
being  used  to  fund  EPA  investigators,  I  see  no 
justification  for  the  University  being  involved  at  all. 

Although  the  ERL-A  sub-PO  initially  informed  us  that  the  UGA  PI 
was  incorrect  about  the  funding,  we  obtained  a  memorandum  from 
the  sub-PO  to  the  PI,  dated  June  1992,  which  contained  the  budget 
information  as  described  by  the  UGA  PI  in  his  letter.   The  sub-PO 
memorandum  further  stated: 

I  regret  that  recent  EPA-HQ  mandated  constraints  on  our 
non-competitive  cooperative  agreements  with  UGA  greatly 
limited  the  on-campus  component.  The  remainder  are 
funds  that  were  designated  as  "off-campus"  by  our 
program  manager  and  EPA  HQ.  These  funds  are  being  used 
to  support  the  work  here  by  [ERL-A  employee)  and  myself 
plus  to  provide  funds  for  the  seminar  series. 

Another  UGA  PI  wrote  letters  to  the  UGA  Project  Manager  in 
January  1992  and  to  the  ERL-A  PO  (laboratory  director)  in 
February  1992,  in  which  she  expressed  concerns  about  ERL-A's 
management  of  the  UGA  CA.   The  UGA  PI  explained  in  her  letter  to 
the  EPA  PO  (laboratory  director)  that  she  was  contacted  by  an 
ERL-A  scientist  in  Spring  1991  to  discuss  a  potential  cooperative 
research  project.   She  heard  nothing  else  until  she  was  told  by 
UGA's  Office  of  Sponsored  Programs  in  January  1992  that  some 
money  had  been  put  into  her  CA  account.   Her  February  1992  letter 
to  the  laboratory  director  (PO)  further  stated: 

...I  received  a  call  from  the  Institute  of  Ecology 
saying  that  [a  UGA  research  technician]  was  over  there 
wanting  them  to  sign  his  personnel  forms  because  he  was 
my  employee,  and  they  had  no  idea  which  grant  he  was 
supposed  to  be  on. . . 

According  to  the  letter,  the  UGA  PI  went  over  to  ERL-A  to  discuss 
this  situation  with  the  co-PO  and  sub-PO  and: 
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...[The  ERL-A  co-PO]  explained  that  he  had  put  some 
fiscal  1991  money  into  this  subproject  to  support  [the 
UGA  research  technician].   He  also  explained  that  he 
originally  hired  [the  UGA  research  technician]  on  a  UGA 
project  because  he  personally  needed  some  technical 
help  in  his  laboratory,  and  [the  UGA  research 
technician]  worked  for  him.... I  told  [the  co-PO]  that 
my  name  was  on  this  project,  and  I  felt  that  I  needed 
to  be  involved  in  this  research.... 

The  UGA  PI'S  letter  also  stated: 

For  most  of  the  15  years  I  have  been  at  UGA,  I  have 
been  involved  in  collaborative  research  projects.   I 
would  very  much  like  to  work  with  the  scientists  at  EPA 
on  this  global  change  project,  but  it  needs  to  be  done 
as  collaborative  research  usually  is  done:  principal 
investigators  meet,  discuss,  plan  the  research,  go  over 
the  budgets,  agree  on  personnel  to  be  hired  and  their 
work  assignment,  design  experiments,  discuss  the  data, 
and  review  the  resultant  manuscript.   I  hope  that  is 
also  how  the  EPA  views  these  collaborative  projects. 
If  it  is  not,  then  I  need  to  know  that. 

The  UGA  PI  concluded  the  letter  by  urging  the  ERL-A  PO  to 
schedule  a  previously  proposed  UGA  Cooperators  meeting. 

...At  the  meeting  I  would  like  to  have  clarified  (1) 
What  is  expected  from  this  project,  where  it's  to  be 
done,  and  when  it  is  due;  (2)  a  budget  stating  how  much 
money  will  be  available  to  do  the  work;  (3)  who  is 
working  on  this  project,  for  what  faction  of  his/her 
time,  and  who  is  that  person's  supervisor;  and  (4)  if 
equipment  is  to  be  purchased,  who  has  the 
responsibility  for  purchasing,  operating  and 
maintaining  that  equipment,  and  where  does  it  remain  at 
the  end  of  the  project?   I  hope  you  find  this  a 
reasonable  request  -  it  is  the  way  I  have  become 
accustomed  to  doing  collaborative  research.   I  think 
other  cooperators  share  my  concern  and  would  also  like 
to  have  this  information  clarified. 

A  subsequent  meeting  between  the  ERL-A  laboratory  director  and 
these  UGA  Pis  was  conducted  in  April  1992.   Both  of  the  UGA  Pis 
told  us  that  many  of  the  problems  cited  in  their  letters  had 
since  been  resolved.   However,  we  find  it  disturbing  that  these 
problems  ever  existed.   Also  disturbing  is  the  failure  of  ERL-A 
staff  to  provide  these  letters  to  us  when  we  initially  requested 
UGA  CA  correspondence  files. 
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Day-Care  Center  Developnient:   According  to  a  documented  proposal, 
ERL-A  planned  a  $30,000  sub-project  under  the  UGA  CA  for 
development  of  an  operating  plan  for  ERL-A' s  planned,  on-site 
day-care  center,  an  unallowable  use  of  R&D  funds.   Such  use  of 
RSrD  funds  is  not  specified  in  current  EPA/ORD  policy  and 
potentially  represents  a  violation  of  the  Agency's  1992  RiD 
Appropriation  Act  which  states  the  purpose  of  R&D  funds  were: 

For  research  and  development  activities,  including 
procurement  of  laboratory  equipment,  supplies,  and 
other  operating  expenses  in  support  of  research  and 
development. . . .  [emphasis  added] 

Senate  Committee  Report  102-107  on  EPA's  1992  appropriations 
defines  R&D  operating  expenses  as  follows: 

...operating  expenses,  such  as  laboratory  support, 
supplies  and  materials,  operation  and  maintenance  of 
facilities,  equipment,  automated  data  processing,  human 
resource  development,  and  printing  and  reproduction. 

Provisions  in  40  U.S.C.  490b  authorize  the  use  of  federal 
facilities  and  equipment  for  the  operation  of  day-care  centers  as 
long  as  it  is  for  the  direct  benefit  of  federal  employees. 
According  to  Senate  Report  102-107  and  House  Report  102-94,  EPA's 
1992  S&E  appropriation  was  to  cover  all  EPA  personnel  and 
administrative  costs  (to  include  federal  employee  benefits) 
associated  with  EPA's  program  operations.   Therefore,  only  S&E 
funds  could  have  been  properly  justified  for  such  a  direct 
benefit  to  ERL-A  employees. 

When  questioned  regarding  this  proposal,  the  PO  (the  laboratory 
director)  stated  that  UGA's  role  was  to  develop  a  curriculum  for 
an  early  childhood  environmental  education  program.   However, 
testimonial  and  documented  evidence  obtained  during  the  audit 
indicated  that  the  PO  (laboratory  director)  knew  or  should  have 
known  that  the  documented  proposal  was  for  a  day-care  operating 
plan. 

The  ERL-A  sub-PO  and  the  UGA  PI  initially  informed  us  that  UGA's 
role  was  to  develop  an  operating  plan  for  the  day-care  center. 
When  asked  specifically  if  any  curriculum  development  would  be 
done  during  the  current  phase,  the  UGA  PI  replied  no.   In  June 
1992,  UGA  submitted  a  "working  copy"  of  the  proposal  to  ERL-A, 
which  was  for  development  of  an  operating  plan  for  an  ERL-A  day- 
care center.   There  was  no  curriculum  development  task  in  this 
draft  proposal.   File  documentation  showed  that  the  PO 
(laboratory  director)  reviewed  UGA's  "working  copy''  of  the 
proposal  in  June  1992.   The  laboratory  director  stated  in  a 
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transmittal  slip  attached  to  the  draft  proposal  that  it  was  a 
"good  job  so  far. . .  You  need  to  work  w/them  in  improving/revising 
this  plan..."   The  files  also  contained  a  copy  of  the  budget  for 
a  proposed  Phase  II,  which  included  an  estimated  cost  for  the 
director  of  the  day-care  center.   The  Phase  II  budget  stated  that 
this  cost  was  "included  to  provide  information  if  ERL-A  chose  to 
have  the  director's  salary  come  out  of  UGA's  budget."   There  was 
a  note  on  the  budget  from  the  PO  (laboratory  director)  to  the  UGA 
Coordinator,  which  documented  that  the  PO  had  seen  this  Phase  II 
budget. 

Subsequent  to  our  review  and  questions  regarding  the  day-care 
center  sub-project,  the  PO  (laboratory  director)  had  a  meeting 
with  the  sub-PC  and  the  UGA  PI  to  make  sure  everyone  understood 
that  UGA's  role  was  to  be  curriculum  development  for  the  day-care 
center.   After  this  meeting,  the  UGA  PI  said  that  UGA's  role  had 
changed.   She  said  that  UGA  would  now  be  developing  a  curriculum 
to  be  used  which  had  an  environmental  focus  and  that  they  had 
until  March  1993  to  complete  this  task. 

Although  ORD  policy  includes  environmental  education  as  a  proper 
use  of  CA  RiD  funds,  we  continue  to  question  the  use  of  $30,000 
of  scarce  federal  resources  for  development  of  a  day-care  center 
curriculum,  especially  for  ERL-A  on-site  child  care  -  a  direct 
benefit  to  EPA  employees.   We  do  not  believe  this  qualifies  as 
environmental  education  within  the  intent  of  ORD  policy.   We 
could  not  conclude  that  the  use  of  R&D  funds  for  such  a  purpose 
furthered,  enhanced,  or  promoted  environmental  research  as 
intended  by  Congress  in  appropriating  these  funds. 

ORD/GAD  Oversight:   In  1991  ORD  and  GAD  reviewed  and  approved  the 
UGA  CA  despite  reviewer  comments  on  the  proposal  that  documented 
the  CA's  direct  benefit  to  ERL-A's  on-site  research  and  ERL-A's 
intent  to  use  the  CA  for  direct  support. 

In  the  ERL-A  review  of  the  original  $5.2  million  UGA  CA  proposal, 
an  ERL-A  in-house  reviewer  commented  that  this  proposal  provides 
"an  obvious  direct  benefit  to  the  ERL-A  in-house  research."   The 
ERL-A  in-house  reviewer  also  said  that  "the  primary  strength  of 
this  proposal  lies  in  the  obvious  synergism  that  can  be  developed 
between  the  UGA  and  ERL-A." 

Because  the  UGA  CA  proposal  exceeded  ORD's  maximum  value 
threshold  for  noncompetitive  CA  awards,  the  UGA  proposal  was 
subject  to  review  and  approval  by  ORD  Headquarters.   ORD's 
approval  of  the  CA  despite  the  obvious  direct  benefit  to  ERL-A's 
research  (a  contradiction  of  provisions  in  the  FGCA  Act)  is 
indicative  of  weak  or  inadequate  internal  controls  or  ORD's 
misunderstanding  of  the  requirements  of  the  1977  Act  and  related 
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legislative  history.   In  addition,  GAD  subsequently  submitted 
final  approval  for  the  UGA  CA  although  our  interviews  with  GAD 
staff  indicated  they  were  well  aware  that  direct  EPA  benefit  was 
not  an  eligible  purpose  for  a  CA.   The  weaknesses  in  ORD  and 
GAD'S  oversight  of  CA  awards  and  uses  are  discussed  in  detail  in 
Chapter  2 . 

2.   ERL-A  Also  Directly  Benefitted  From  Off-site  CAs 

The  University  of  Rhode  Island  (URI)  CA  (maximum  value  of 
$389,375)  is  an  example  of  an  off-site  CA  which  directly 
benefitted  ERL-A  initiatives.   The  CA  was  competitively  awarded 
in  September  1990.   The  requirements  of  the  RFP  were  changed  to 
better  fit  EPA's  research  priorities.   The  RFP  and  decision 
memorandum  for  award  of  the  CA  both  contained  statements 
emphasizing  the  importance  of  the  work  to  ERL-A's  and  the 
Agency's  mission.   File  correspondence  also  documented  attempts 
by  the  PO  to  direct  the  Pi's  research  into  areas  important  to 
ERL-A. 

The  original  CA  RFP  stated  that  the  proposed  research  could 
include  research  on  sulfur  cycle  and/or  carbon  cycle  gases  as 
relates  to  global  climate  change.   However,  the  URI  proposal 
received  a  higher  review  score  and  was  awarded  the  CA  because  URI 
researchers  stressed  a  carbon  gas  as  its  primary  research  agenda, 
a  factor  the  decision  memorandum  stated  was  quite  important,  as 
it  was  consistent  with  EPA's  current  research  priorities. 
According  to  the  PO,  between  the  time  the  RFP  was  issued  and  the 
full  proposals  were  reviewed,  the  OEPER  Director  decided  to  de- 
emphasize  sulfur  and  focus  on  carbon  cycle  gases  in  EPA's 
research. 

The  RFP  for  this  CA  emphasized  the  coordination  of  the  research 
with  the  ERL-A's  ih-house  research: 

Proposed  investigations  will  be  coordinated  with  ERL- 
Athens'  and  ERL-Narragansett's  inhouse  research 
programs  pertaining  to  process  model  development  and 
testing,  necessitating  a  close  working  relationship 
between  the  performing  organization  and  these 
laboratories...  Proposers  should  therefore  be  able  to 
meet  periodically  at  selected  sites  and  at  the  EPA 
laboratories  as  needed. 

The  decision  memorandum  also  stressed  the  importance  of  the  CA 
data  to  the  Agency's  planning  and  policy-making  function. 

Results  of  these  investigations  will  enhance  the 
abilities  of  the  Office  of  Policy,  Planning,  and 
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Evaluation  in  efforts  to  extrapolate  and  model  Global 
Climate  Changes. .. .This  information  will  not  only  fill 
data  gaps  in  global  climate  models,  but  it  is  expected 
to  provide  the  foundation  for  development  of 
appropriate  mitigation  practices  and  management 
strategies  related  to  marine  systems. 

Communication  between  the  PO  and  PI  showed  on  several  occasions 
the  PO's  attempt  to  direct  the  Pi's  on-going  research  towards 
EPA's  changing  priorities.   For  example,  in  February  1991 
correspondence  to  the  URI  PI,  the  ERL-A  PO  wrote: 

As  you  know,  there  has  been  a  change  in  direction  in 
the  EPA  research  program  on  global  climate  change.   Our 
process  and  effects  work  is  now  focusing  on  the  carbon 
cycle.   We  have  been  told  to  de-emphasize  research  on 
the  sulfur  and  nitrogen  gases,  especially  the 
former... I  encourage  you  to  structure  your  upcoming 
research  to  emphasize  C02 ,  methane  and  various  other 
species  and  factors  that  influence  their  sources  and 
sinks.  .  . 

June  1992  correspondence  from  URI  staff  provided  additional 
evidence  of  ERL-A  direction  of  URI's  research.   A  URI  letter 
reguesting  CA  budget  modifications  stated: 

The  budget  modifications  requested  are  the  direct  and 
indirect  results  of  decisions  by  EPA.   First,  EPA 
requested,  part  way  through  the  first  year,  that  we 
eliminate  efforts  on  sulfur  compounds  and  increase  our 
emphasis  on  carbon.   We  therefore  eliminated  (name 
deleted]  subcontract  for  this  work  and  shifted  the 
funds  ($29,295)  to  cover  the  personnel  and  equipment 
needed  to  enhance  the  sampling  and  modelling  of  carbon 
dynamics.  .  . 

In  addition,  a  letter  to  the  ERL-A  PO  from  URI  Co-PI  stated: 

...In  our  discussions  you  suggested  that  EPA  management 
is  more  interested  in  being  able  to  determine  RITG 
fluxes  and  their  large  scale  patterns,  rather  than 
focus  on  specific  process  studies  at  this  stage.   We 
are  prepared  to  consider  some  mid-course  changes  in 
this  project,  if  they  do  not  compromise  our  ability  to 
bring  the  work  done  to  date  to  successful  completion. 

. . .  Over  the  next  couple  of  weeks  we  would  like  to 
discuss  further  our  future  plans  with  you,  and  find 
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ways  how  this  work  can  best  meet  EPA's  needs  [emphasis 
added] . 

RFPs  and  decision  memoranda  for  other  ERL-A  CAs,  especially  those 
in  the  Global  Change  Program,  contain  language  and  objectives 
similar  to  the  URI  CA  provisions.   This  indicated  the  research  to 
be  performed  represented  a  direct  benefit  to  ERL-A/EPA  and  the 
data  collected  would  be  assimilated  into  Agency  technical, 
policy,  or  regulatory  decisions.   In  addition,  much  of  the  work 
under  these  CAs  involved  data  collection  tasks,  which  have  been 
performed  by  contractors  in  other  EPA  programs  (i.e.,  the  EMAP 
program)  and  may  have  been  more  appropriately  performed  under 
contracts  for  these  projects. 

Sub-contract  Inappropriately  Awarded  as  a  Supplement  to  the  csn 
CA 

A  May  1992  supplement  of  $50,000  to  the  Colorado  State  University 
(CSU)  CA  was  improperly  used  in  lieu  of  subcontract  support  for 
an  ERL-A  off -site  contractor.   According  to  correspondence  from 
the  CSU  PI  to  the  ERL-A  PO,  the  purpose  of  the  work  was  to  modify 
a  computer  model  for  use  by  one  of  ERL-A' s  off-site  contractors. 
The  PI'S  letter  stated: 

...We  have  been  in  contact  with  [the  contractor's 
president]  and  he  is  in  agreement  with  what  is 
contained  in  the  [CA]  supplement  document.   We  are 
confident  that  we  will  be  able  to  deliver  the  agreed 
upon  products . . . 

In  a  revised  workplan  for  WA  13(1),  dated  October  1,  1991,  the 
contractor,  indicated  that  a  sub-contract  would  be  the 
appropriate  mechanism  for  this  work.   The  workplan  stated: 

...if  the  CENTURY  model  is  chosen  as  the  primary  tool 
for  evaluating  greenhouse  gas  emissions  and  soil  carbon 
dynamics,  the  assistance  of  researchers  from  Colorado 
State  University  may  be  needed.   If  this  situation 
arises,  we  will  discuss  it  with  the  EPA  Technical 
Monitor  and  submit  a  request  for  either  additional  or 
alternative  subcontract  support. 

The  ERL-A  PO  indicated  that  the  funds  used  for  the  CSU  CA 
supplement  had  originally  been  set  aside  for  a  subcontract. 
However,  the  University  preferred  doing  the  work  as  a  supplement 
to  the  CA  and  this  was  also  easier  for  ERL-A  to  do 
administratively.   He  added  that  the  $50,000  supplement  was  very 
small  in  comparison  to  the  total  project  costs  of  $900,000.   When 
asked  if  the  modeling  work  was  a  direct  benefit  to  EPA,  he 
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replied  that  the  work  mutually  benefitted  EPA  and  the  university. 

The  CSU  supplement  was  a  clear  example  of  an  inappropriate  use  of 
a  CA  when  a  contract  would  have  been  more  appropriate.   Again, 
the  justifications  of  mutual  benefit  and  administrative 
convenience  are  not  in  accord  with  the  FGCA  Act  and  congressional 
intent. 

OniversitY  of  British  Columbia  (OBC)  CA  Daed  to  Fund  Foreign 
Travel  For  Academics 

The  CA  decision  memorandum  indicated  that  one  of  the  primary 
purposes  of  the  CA  was  to  fund  foreign  travel  to  meet  ERL-A 
commitments/on-going  tasks  under   bilateral  agreements  with  China 
and  the  Soviet  Union  rather  than  to  provide  assistance  to  UBC's 
research  proposal.   The  UBC  CA,  awarded  May  31,  1990  (maximum 
value  of  5247,916),  budgeted  71  percent  or  $175,847  of  project 
funds  to  this  international  travel  and  only  29  percent  or  $72,069 
for  personnel  and  supplies  to  carry  out  the  actual  UBC  research 
described  in  the  CA  proposal.   UBC's  research  proposal  related 
specifically  to  the  affects  of  toxic  substances/chemicals  on 
aguatic  areas  and  fish  in  particular;  however,  documentation 
obtained  during  the  audit  indicated  that  the  international  travel 
related  to  a  broad  range  of  research  activities,  some  of  which 
was  principally  unrelated  to  the  UBC  research  project  (i.e.. 
Global  Climate  Change  Research  Program,  Office  of  International 
Activities  tasks) .   For  instance,  the  CA  decision  memorandum, 
dated  February  23,  1990,  listed  one  of  the  international  meetings 
funded  by  the  CA  as  "International  Symposium  on  the  Effects  of 
Climate  Change  on  Biogenic  Emissions  of  Trace  Gases"  to  be  held 
in  Beijing,  China  in  May  1991.   Over  $42,000  was  budgeted  in  the 
CA  for  10  U.S.  scientists,  3  European  scientists,  and  3  South 
American  scientists  to  attend  this  symposium.   This  budget 
apparently  did  not  include  the  UBC  PI  who  is  Canadian. 

In  addition,  the  project  budgets  did  not  identify  any  travel 
funds  for  the  UBC  PI  to  attend  these  international  meetings.   The 
only  travel  budgeted  for  the  UBC  PI  was  $800  for  two  trips  to 
Bozeman,  Montana*  and  $800  for  two  trips  to  Athens,  Georgia.   The 
decision  memorandum  did  indicate  that  the  UBC  PI  would  be 
involved  with  one  international  symposium,  "International 
Symposium  on  Fish  Physiology,  Toxicology,  and  Water  Quality 
Management"  to  be  held  in  Sacramento,  California.   The  other 
international  trips,  which  related  to  global  climate  change  and 


*      UBC  research  proposal  represented  a  collaborative  effort 
with  on-going  research  at  MSU,  Bozeman,  Montana. 
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the  US/USSR  exchange  programs,  appeared  to  have  no  direct 
correlation  to  UBC's  research  project. 

When  asked  about  the  large  travel  budget,  the  PO  (the  laboratory 
director)  replied  that  it  was  common  practice  to  have 
international  science  meetings  funded  through  CAs.   She  said  that 
these  meetings  were  the  best  way  to  present  the  results  of  the 
research. 

In  describing  the  relationship  of  this  project  to  the  EPA's 
mission,  the  UBC  CA  decision  memorandum  definitely  stated  that 
the  CA  projects  would  directly  support  on-going  research 
projects/tasks  at  ERL-A,  OPTS,  OPPE,  OAR,  and  OIA: 

The  proposed  work  is  important  to  the  achievement  of 
EPA  program  objectives,  with  immediate  application  of 
results  to  the  Ecological  Risk  Assessment  Research 
Program  in  support  of  the  Office  of  Pesticides  and 
Toxic  Substances  [OPTS]  and  the  Global  Climate  Change 
Research  Program  in  support  of  the  Office  of  Policy, 
Planning  and  Evaluation  [OPPE]  and  the  Office  of  Air 
and  Radiation  [OAR].   The  international  collaborative 
research  activities  and  symposia  are  also  in  support  of 
the  Office  of  International  Activities  [OIA]  and  meet 
Laboratory  [ERL-A]  commitments  to  bilateral 
agreements. . .  . 

In  addition  to  the  stated  direct  benefit  to  EPA,  we  question  the 
addition  of  a  large  foreign  travel  budget  to  a  relatively  small 
research  budget  which  obscures  the  actual  function  of  the  CA .   If 
meetings  are  to  be  funded  in  this  manner,  the  travel  should  be 
directly  related  to  the  research  proposed  and  this  relationship 
should  be  documented  in  the  proposal  and  decision  memorandum. 
Further,  separate  CAs  may  be  needed  to  fund  such  large  travel 
budgets  in  order  to  establish  proper  oversight  and  control  of 
this  activity.   Separate  CAs  for  this  purpose  would  clearly 
identify  the  CA  function  and  total  amount  of  CA  funds  being  used 
for  international  travel  to  Agency  managers  with  oversight 
responsibility. 

Egyptian  CAs  Misused  in  an  Attempt  to  Return  Former  UGA 
Cooperators  to  ERL-A 

ERL-A  misused  both  the  UGA  and  two  Egyptian  CAs  in  this  case. 
ERL-A  file  documentation  and  the  chronology  of  events  indicated 
that  in  September  1989  ERL-A  awarded  CAs  to  Mansoura  and  Menoufia 
Universities  in  Egypt  for  the  primary  purpose  of  bringing  back  to 
ERL-A  the  two  Pis  at  these  Universities  as  direct  on-site  support 
for  on-going  ERL-A  research  projects.   These  Pis  had  previously 
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worked  at  ERL-A  as  post-docs  under  the  UGA  CA.   The  PO  stated 
that  one  of  the  Egyptian  PI  had  not  finished  research  he  had 
started  for  the  PO  as  an  on-site  UGA  employee  and  he  needed  him 
back  at  ERL-A  to  finish  this  work.   The  maximum  potential  value 
of  the  two  CAs  was  $248,750  and  $262,500,  respectively.   However, 
the  funding  of  the  CAs  was  apparently  dependent  on  the  return  of 
the  Pis  to  ERL-A  because  the  Pis  did  not  return  to  ERL-A  and  the 
CA  funding  was  never  increased  beyond  the  initial  award  of 
$10,000  each. 

The  Egyptian  CA  proposals  were  developed  while  the  future  Pis 
were  still  working  as  UGA  post-docs  at  the  Athens  Laboratory. 
The  ERL-A  PO  stated  that  he  would  not  have  permitted  the  Egyptian 
Pis  to  write  the  proposals  while  they  were  working  at  ERL-A  under 
the  UGA  CA.   However,  April  1988  correspondence  from  the  ERL-A  PO 
to  the  Menoufia  University  President  stated  that  "We  are  working 
with  [the  future  Menoufia  PI]  in  writing  the  cooperative 
agreement."   In  addition,  it  appeared  the  Mansoura  PI  was  still 
working  at  ERL-A  in  1989  when  the  CA  was  negotiated  and  approved. 

The  ORD  International  Activities  Project  Form  for  both  CAs 
indicated  that  ERL-A  intended  to  bring  both  Egyptian  Pis  back  to 
ERL-A  for  six  months  each.   ERL-A  staff  began  requesting  the 
Menoufia  Pi's  return  to  ERL-A  in  April  1988,  before  he  had  even 
left  Athens.   These  requests  were  repeated  in  correspondence 
dated  in  June  and  August  1988,  again  in  November  1989  after  the 
CA  to  Menoufia  was  awarded,  and  twice  in  May  1990. 

A  May  2,  1990  letter  from  the  ERL-A  PO  to  the  PI  stated: 

It  is  time  to  make  arrangements  for  your  return  to  the 
Athens  Laboratory  as  we  had  discussed.   We  can  pay  your 
salary  while  you  are  here  but  we  cannot  pay  your  travel 
expense  to  and  from  the  Athens  Laboratory.   I  would 
like  you  to  come  as  soon  as  possible  for  3  to  6  months. 
We  hope  to  have  more  money  in  the  cooperative  agreement 
and  we  need  to  do  planning  and  preliminary  work  so  you 
can  get  started  on  the  research. 

May  22,  1990  correspondence  from  the  ERL-A  PO  to  the  Menoufia  PI 
stated  that  he  had  sent  letters  to  the  university  president  and 
department  head  requesting  that  the  PI  spend  3-6  months  at  the 
Athens  laboratory  starting  on  or  around  July  1,  1990.   The  PO 
also  stated: 

I  feel  that  it  is  important  for  you  to  spend  this  time 
in  the  Athens  Laboratory  to  assist  me  in  obtaining 
additional  funding  and  designing  the  experiments  that 
need  to  be  carried  out  in  EGYPT  on  this  project.   If 
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there  is  anything  else  I  can  do  to  insure  your  visit, 
please  let  me  know  right  away. 

Another  questionable  aspect  of  the  Egyptian  CAs  are  two  trips  to 
Egypt  by  the  PO  and  his  branch  chief  with  air  fare  and  lodging 
paid  for  by  the  Egyptian  universities.   One  purpose  of  these 
trips,  made  in  March  1988  and  January  1992,  was  to  negotiate  the 
CAs,  to  monitor  their  progress,  and  to  obtain  additional  funding 
for  them.   Federal  employees  are  not  permitted  to  use  CA  funds 
for  travel.   Although  the  travel  plans  for  the  ERL-A  employees 
stated  that  the  funds  were  not  coming  from  the  CAs,  this  appeared 
to  be  only  a  technicality.   In  actuality,  ERL-A  provided  funding 
to  the  Egyptian  universities  and  they  paid  for  EPA  travel.   Our 
review  of  ERL-A  operations  indicated  that  it  was  not  an  uncommon 
practice  for  ORD  employees  to  have  their  travel  paid  for  by  other 
organizations  and  countries. 

Based  on  the  events  and  documentation  described  above,  we 
concluded  that  ERL-A  awarded  the  Egyptian  CAs  and  expended 
$20,000  under  these  CAs  for  the  purpose  of  returning  the  Egyptian 
Pis,  both  former  UGA  CA  employees,  to  ERL-A  as  on-site  support  - 
a  direct  benefit  to  ERL-A.   However,  the  Pis  never  returned  to 
Athens  and  the  CAs  were  permitted  to  expire  without  additional 
funding.   According  to  ERL-A  files  and  PO  comments,  ERL-A  never 
received  a  QA  Plan,  progress  reports,  or  any  data  under  these 
CAs.   The  only  apparent  benefit  to  the  laboratory  was  two  trips 
to  Egypt  for  two  ERL-A  scientists,  with  the  air  fare  and  lodging 
paid  by  the  Egyptian  universities. 

Further,  in  1987  and  1988,  ERL-A  clearly  directed  and  supervised 
the  work  of  the  future  Menoufia  PI  when  he  was  a  post  doc  at  ERL- 
A  under  the  UGA  CA.   The  University  was  so  unaware  of  the 
Egyptian  cooperator's  activities  that  they  continued  to  carry  him 
on  their  payroll  for  several  months  after  he  had  returned  to 
Egypt.   ERL-A  file  documentation  shows  that  ERL-A  staff  were 
aware  that  the  Egyptian  post-doc  was  being  paid  "in  absentia." 

The  future  Menoufia  PI  apparently  returned  to  Menoufia  University 
in  June  1988,  but  remained  on  the  UGA  payroll  until  October  21, 
1988.   An  August  1988  letter  from  the  ERL-A  Branch  Chief  to  the 
future  PI  in  Egypt  stated,  "While  you  are  indeed  a  valued 
employee,  we  cannot  continue  to  pay  you  in  absentia  much  longer." 
UGA  staff  told  us  that  they  were  unaware  that  the  Egyptian 
employee  had  returned  to  Egypt  before  October  1988. 
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Montana  State  University  (MSP)  CA  Dsed  to  Fund  Attainment  of  an 
Advanced  Degree  by  a  ERL-A  Employee 

In  August  1989,  ERL-A  awarded  a  noncompetitive  CA  (maximum 
potential  value  of  $279,234)  to  MSU.   One  of  the  primary  purposes 
of  the  CA  was  to  provide  funding  of  Phd  attainment  for  an  ERL-A 
employee  through  an  IPA.   This  ERL-A  employee  actually  wrote  the 
MSU  proposal  and  decision  memorandum  for  the  CA.   The  research 
involved  appeared  to  be  only  a  means  to  justify  the  funding  of 
the  employee's  Phd  degree.   The  ERL-A  PO  later  confirmed  to  us 
that  one  of  the  primary  purposes  of  the  CA  was  to  fund  the  ERL-A 
employee's  education.   Before  the  IPA  and  CA  were  approved,  a 
long-term  training  request  submitted  bv  ERL-A  for  this  employee 
had  been  disapproved.   This  employee  had  chosen  MSU  (the 
laboratory  director's  former  employer)  as  the  university  for  his 
training  and  subsequent  IPA  assignment. 

The  ERL-A  employee  applied  for  long-term  training  at  MSU  in 
October  1988.   The  purpose  of  the  advanced  academic  training  was 
to  enhance  the  employee's  background  in  chemistry  for  application 
in  the  area  of  mass  spectrometry  at  an  estimated  cost  of  $27,420. 
According  to  the  employee  this  request  was  not  approved;  however, 
ERL-A  continued  to  pursue  other  means  of  providing  this  training 
to  the  employee.   In  April  1989  he  was  accepted  into  the  PhD 
program  at  MSU.   At  this  point  ERL-A  began  working  on  both  an  IPA 
for  the  employee  to  MSU  and  a  CA  with  MSU  to  cover  the  costs  of 
the  IPA.   The  IPA  was  reviewed  by  ORD  Headquarters  and  approved 
by  the  Acting  AA  for  ORD  on  August  30,  1989.   ERL-A's  letter  to 
ORD  transmitting  the  IPA  for  approval  also  informed  ORD  that  a  CA 
was  being  awarded  to  MSU  to  help  defray  the  cost  of  the  IPA. 
There  is  no  evidence  that  ORD  Headquarters  ever  questioned  the 
IPA,  CA,  or  the  basic  purpose  for  these  agreements.   The  MSU  CA 
was  awarded  on  August  24,  1989. 

The  terms  of  the  IPA  agreement  made  MSU  responsible  for  51 
percent  of  the  ERL-A  employee's  salary  and  EPA  responsible  for  49 
percent.   The  IPA  agreement  did  not  state  or  indicate  that  MSU's 
share  of  the  IPA  cost  would  also  be  paid  by  EPA  through  the  MSU 
CA.   When  we  asked  a  GAD  official  if  this  was  misleading,  the 
official  replied,  "It  is  misleading."   She  added  that  it  was 
allowable  to  fund  an  IPA  through  a  CA.   However,  according  to  GAD 
guidance  CA  funds  cannot  be  used  to  train  EPA  staff. 

Although  the  laboratory  director  and  other  ERL-A  staff  knew  that 
the  purpose  of  the  IPA  assignment  was  for  the  ERL-A  employee  to 
receive  his  PhD  degree/training,  the  IPA  Assignment  Agreement  did 
not  mention  the  degree  or  the  training  as  required  by  the  IPA 
Policy  and  Procedures  Manual,  dated  April  3,  1989.   The  training 
was  not  mentioned  in  the  decision  memorandum  for  the  CA  either. 
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According  to  the  EPA's  Assistance  Administration  Manual,  Chapter 
1,  Appendix  1-G,  CAs  are  not  to  be  used  to  provide  training  for 
EPA  employees.   In  addition,  R&D  appropriations  have  consistently 
restricted  the  use  of  R&D  funds  to  the  direct  support  of  R&D 
activities.   Congressional  appropriations  reports  consistently 
specify  that  S&E  appropriated  funds  will  be  used  for  Federal 
employee  pay,  benefits,  and  training.   Therefore,  CAs  funded  with 
R&D  monies  can  not  legally  be  used  to  fund  training  of  a  Federal 
employee. 

The  training/PhD  degree  was  provided  to  this  employee  for  an 
estimated  total  cost  of  $200,000  with  no  commitment  of  the 
employee  to  3  years  of  federal  service  for  each  year  of  training 
as  required  when  training  funds  are  used.   The  CA  funding 
included  51%  of  the  employee's  salary  and  fringe  benefits  which 
the  IPA  stipulated  would  be  paid  by  MSU.   The  laboratory  director 
said  that  she  had  consulted  with  ORD  about  the  ERL-A  employee 
getting  his  degree  while  on  an  IPA  at  a  university.   She  stated, 
"We  were  told  that  no  policy  exists.   It  was  a  management  call 
and  I  called  it  this  way."   However,  the  Assistance 
Administration  Manual,  Chapter  1,  does  provide  that  CA  funds  may 
not  be  used  to  train  federal  employees.   When  questioned  about 
the  high  cost  to  the  taxpayers  for  the  employee's  PhD  degree,  the 
laboratory  director  responded  that  "$100,000  per  paper 
[employee's  dissertation  and  Pi's  report]  was  really  not  a  bad 
deal." 

A  negative  review  of  the  CA  proposal  by  one  extramural  reviewer 
was  not  included  in  the  CA  decision  memorandum  which  was  written 
by  the  employee  receiving  the  IPA.   According  to  a  memorandum 
from  the  IPA  employee  to  the  ERL-A  laboratory  director,  he  did 
not  use  the  review  because  it  came  in  one  week  after  the  deadline 
and  he  already  had  the  decision  memorandum  written.   The 
extramural  reviewer  had  rated  the  MSU  proposal  as  "fair"  and 
suggested  "declination  in  present  form."   The  reviewer  stated  in 
her  opinion  the  proposal  was  weak  in  the  presentation  of  the 
experimental  design  and  that  the  approach  "lacks  coherency"  and 
was  "superficial."   She  also  stated  that  neither  of  the  MSU  Pis 
seemed  to  have  a  strong  background  in  mass  spectrometry  and 
suggested  that  another  mass  spectrometrist  at  MSU  be  included  on 
the  CA. 

In  addition,  the  noncompetitive  award  of  the  MSU  CA  was  based 
upon  unsupported  or  questionable  justifications.   The  decision 
memorandum,  dated  July  17,  1989,  stated  that  the  noncompetitive 
award  was  based  on  the  original  ideas  of  MSU  personnel,  MSU's 
excellent  facilities,  and  on  the  immediacy  of  the  technical 
information  needs  of  two  other  EPA  Offices.   None  of  these 
conditions  were  supported  by  file  documentation  or  justifications 
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as  specified  in  ORD  guidance  on  CA  awards,  dated  November  1983. 
In  fact,  the  subject  ERL-A  employee  wrote  the  CA  proposal. 
Therefore,  MSU  did  not  submit  a  unique  proposal  for  which  it 
would  be  unethical  to  solicit  as  stated  in  ORD  guidance.   There 
was  no  proof  in  the  files  that  MSU  had  any  better,  unique,  or 
one-of-kind  facilities  than  other  institutions  and  the  immediacy 
of  the  need  for  the  research  is  in  doubt  since  over  three  years 
elapsed  with  no  publication  of  technical  information  by  either 
the  employee  or  the  MSU  PI. 

In  conclusion,  the  MSU  CA  was  questionably  awarded 
ncncompetitively  in  order  to  fund  an  IPA  assignment  of  an  ERL-A 
employee,  primarily  for  advanced  academic  training  and  degree 
attainment.   The  fact  that  the  CA  covered  MSU's  share  of  the  IPA 
assignment  was  misleading.   In  addition,  we  question  the 
appropriateness  of  the  person  who  was  getting  the  IPA  writing  the 
CA  decision  memorandum  and  specifically,  deciding  to  exclude  a 
negative  review  of  the  proposal  in  the  decision  memorandum.   We 
do  not  believe  that  funding  a  PhD  for  an  ERL-A  employee  through  a 
CA  is  an  appropriate  use  of  assistance  agreements. 

DniversitY  of  New  Hampshire  (DNH)  Supplement  Improperly  Awarded 
as  a  CA  In  Lieu  of  a  Grant 

ORD  improperly  awarded  a  $250,000  supplement  to  the  UNH  CA  in 
September  1991  that  did  not  include  substantial  involvement  by 
EPA  as  required  for  CA  awards.   The  proper  mechanism  was  a  grant. 
According  to  the  PO,  one  purpose  of  the  UNH  CA  was  to  support 
international  work  through  the  International  Geosphere/Biosphere 
Program  (IGBP).   The  PO  informed  us  that  the  UNH  PI  is  the 
chairman  of  the  IGBP  committee  on  Global  Analysis, 
Interpretation,  and  Modeling  (GAIM) ,  which  is  supported  by  the 
supplement  to  the  CA. 

There  was  no  evidence  in  ERL-A  documentation  of  substantial 
involvement  by  EPA  in  the  GAIM  supplement  as  is  required  to 
justify  a  CA  in  lieu  of  a  grant.   According  to  the  PO,  there  is 
little  EPA  oversight  of  the  committee's  activities  for  political 
reasons.   He  said  that  the  committee  is  sensitive  to  potential 
EPA  influence  on  the  committee.   As  a  result,  EPA  does  not 
exercise  any  approval  authority  over  who  is  on  the  committee. 
According  to  the  CA  supplement  decision  memorandum,  the  Director 
of  OEPER  ordered  the  addition  of  the  GAIM  project  to  the  CA.   The 
GAIM  supplement  was  apparently  added  to  the  UNH  CA  for  the 
administrative  convenience  of  ORD.   Although  this  CA  supplement 
is  probably  the  only  example  of  real  assistance  we  found  in  our 
review,  it  should  have  been  awarded  as  a  separate  grant  because 
EPA  did  not  have  substantial  involvement  in  the  work  performed. 


58      Audit  Mo.  E1JBF2-04-0300-3100156 


334 


Chapter  3 

Misuse  And  Mismanagement  Of  Cooperative  And  Interagency  Agreements 


INAPPROPRIATE  USES  OF  lAGS 

Our  limited  review  of  six  ERL-A  lAGs  disclosed  abuses  in  all  six 
agreements  similar  to  the  misuses  related  to  CAs.   To  achieve 
ERL-A's  objectives  with  limited  intramural  resources  (i.e.,  S&E 
funds) ,  lAGs  were  used  to  change  extramural  R4D  funds  into  travel 
funds  for  FTEs,  to  award  research  funds  to  a  foreign  country 
without  statutory  authorization,  and  to  inappropriately  provide 
contractor  staff  for  a  joint  project  with  the  Air  Force  in 
violation  of  FAR  and  lAG  requirements.   Internal  control  systems 
at  ERL-A,  ORD,  and  GAD  did  not  detect  or  preclude  these  abuses 
(See  Chapters  2  and  6).   As  a  result,  management  oversight  was 
limited,  effective  use  of  Agency  resources  was  questionable, 
laboratory  initiatives  were  canceled  without  completion,  and  FAR 
and  Agency  regulations/requirements  were  circumvented.   Also, 
unauthorized  reproqramming  of  funds  between  appropriations 
(extramural  to  intramural)  may  have  occurred  through  exchange  of 
extramural  funds  with  another  agency.   As  stated  in  Chapter  2, 
ERL-A's  management  culture  encouraged  circumvention  of 
regulations  and  procedures  and  questionable  uses  of  extramural 
resources. 

NASA  lAGs  Circumvented  FTE  Travel  Restrictions 

Two  pairs  of  ERL-A  lAGs  (maximum  value  of  $520,000)  with  NASA 
appear  to  exchange  extramural  funds  on  related  projects  for  use 
by  NASA  and  ERL-A  employees  for  travel  expenses.   The  net  effect 
was  to  re-program  extramural  funds,  without  authorization,  into 
FTE  travel  dollars  for  both  agencies  and  circumvent  Agency  travel 
ceilings  for  FTEs.   Although  one  of  the  ERL-A  POs  involved  stated 
that  the  laboratory  did  not  intend  to  circumvent  any 
appropriation  or  fund  restrictions,  the  fact  that  another  ERL-A 
PO  also  exchanged  travel  funds  through  an  TAG  with  another  NASA 
PO  indicated  recurring  misuse  and  circumvention  of  regulations. 

All  four  of  the  NASA  lAGs  we  reviewed  are  related  to  the  Global 
Climate  Change  Program  and  their  scopes  of  work  appear  to  be 
related.   One  pair  was  a  funds-in  lAG  (TAG  No.  RW80935320)  in 
which  ERL-A  has  or  will  receive  up  to  545,000  ''in  NASA  funds  for 
FTE  travel  over  the  first  year  of  the  three  year  lAG  performance 
period  and  a  funds-out  lAG  (lAG  No.  DW80935084)  in  which  ERL-A 


The  first  year,  authorized  dollar  amounts  for  funds-in 
lAGs  prepared  by  NASA  include  in-kind  labor  costs,  as  well  as 
reimbursable  travel  costs.   Therefore,  the  maximum  first  year 
value  of  the  funds-in  lAGs  shown  in  Appendix  III  will  be  greater 
than  the  travel  dollars  shown  above.   EPA  will  be  reimbursed  only 
for  travel  costs. 
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paid  or  will  pay  out  up  to  $41,000  in  extramural  funds  the  first 
year  exclusively  for  NASA  travel  costs.  The  total  maximum  value 
of  the  funds-out  lAG  prepared  by  ERL-A  was  $100,000.  We  could 
not  determine  the  maximum  value  of  the  funds-in  lAG  prepared  by 
NASA  for  the  three  year  performance  period.  The  NASA  PO  on  this 
pair  of  lAGs  was  a  former  EPA/ORD  employee.  This  pair  of  funds- 
in  and  funds-out  lAGs  also  had  the  same  EPA  and  NASA  POs. 

The  other  pair  of  NASA  lAGs  was  an  even  swap  between  the  two 
agencies  -  a  funds-in  lAG  ( lAG  No.  RW80935444)  and  a  funds-out 
lAG  (TAG  No.  DW80935165) ,  both  budgeted  $35,000  exclusively  for 
travel  the  first  year.   The  funds-out  lAG  prepared  by  ERL-A  nad 
maximum  value  of  $200,000  over  the  lAG's  performar.e  period.   Ke 
do  not  know  the  maximum  value  of  the  funds-in  lAG  prepared  by 
NASA.   As  with  the  previous  pair  of  NASA  lAGs,  these  lAGs  had  the 
same  EPA  and  NASA  POs. 

According  to  the  EPA  Resource  Planning  and  Budgeting  Manual, 
Chapter  4,  dated  February  1,  1985,  EPA  allowance  holders  have  a 
travel  ceiling  which  sets  a  maximum  for  FTE  travel.   The  manual 
also  provides  that  funds  transfers  affecting  the  travel  object 
class  require  an  approved  change  request  and  the  issuance  of  a 
new  Advice  of  Allowance  before  any  funds  may  be  committed  or 
obligated  based  on  the  reprogramming. 

Resources  Management  Directives  state  that  Advices  of  Allowance 
are  the  Agency's  principal  mechanism  for  controlling  funds  and 
ensuring  that  allowance  holders  are  allocating  resources 
according  to  EPA's  Operating  Plan.   However,  the  NASA  lAGs 
represent  more  than  a  reprogramming  or  budget  circumvention 
within  the  SSE  intramural  appropriation  but  a  potential 
unauthorized  transfer  between  separate  appropriations,  R&D 
extramural  and  SiE  intramural,  which  may  violate  or  at  least 
circumvent  appropriation  restrictions. 

The  lAG  Compendium  also  specifically  states  that  lAGs  may  not  be 
used  to  circumvent  travel  ceilings;  however,  it  appears  that  this 
exchange  of  lAGs  enables  ERL-A  and  the  NASA  offices  to  indirectly 
re-program  their  extramural  funds,  without  authorization,  into 
travel  money  for  FTEs  and,  thereby,  circumvent  travel  ceilings 
for  federal  employees.   The  first  fiscal  year  budgets  for  all 
four  NASA  lAGs  show  that,  ERL-A  intended  to  send  $76,000  in 
extramural  funds  budgeted  for  travel  to  NASA  and  would  receive  in 
return  $80,000  in  travel  dollars  for  their  scientists. 

An  ERL-A  PO  for  one  pair  of  NASA  lAGs  replied  that  the  Economy 
Act  of  1932  provided  for  lAGs  to  allow  government  agencies  to 
interact  more  effectively.   The  PO  stated  that  current  lAGs  are 
only  for  the  exchange  of  travel  monies  because  of  the  current 
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planning  activities  for  BOREAS  (Boreal  Ecosystems  Atmosphere 
Study) .   He  added  that  as  the  project  progresses,  other  funds 
will  be  needed  for  equipment,  etc.   However,  according  to  the  lAG 
Compendium,  the  Economy  Act  cited  by  the  PO  allows  agencies  with 
greater  capabilities  to  provide  related  services  or  procure 
specialized  materials  for  other  agencies  with  less  experience. 
The  exchange  of  funds  by  two  federal  agencies  for  travel  costs 
alone  does  not  seem  remotely  related  to  this  criteria. 

The  other  ERL-A  PO  explained  the  exchange  of  lAGs  by  saying  that 
not  all  of  the  money  on  his  NASA  lAGs  was  used  for  travel.   Some 
of  the  funds  ERL-A  received  were  used  for  supplies  and  equipment. 
However,  according  to  file  documentation,  these  lAG  funds  were 
only  recently  re-categorized  (August  1992)  from  travel  to 
equipment  after  our  discussions  with  ORD  and  GAD  officials  about 
our  concerns  with  these  lAGs.   The  ERL-A  PO  further  said  that  EPA 
scientists  were  under  pressure  to  minimize  research  activities 
that  overlapped  other  agencies'  efforts.   The  PO  felt  that  the 
cost  savings  they  achieved  outweighed  any  apparent  improprieties. 
The  funds  were  for  a  specific  targeted  project,  it  was  a  one-time 
situation  requiring  funds  above  the  ERL-A  appropriation,  and  the 
amount  of  money  involved  was  small. 

Correspondence  in  one  of  the  PO's  files  shows  that  the  funds-in 
and  funds-out  lAGs  were  developed  concurrently  with  NASA  and  were 
dependent  on  each  other.   The  NASA  PO  wrote  to  the  EPA  PO  in 
December  1990,  stating,  "A  draft  of  what  tasks  for  you  to  do 
might  look  like,  with  the  idea  that  you  would  ask  us  to  do 
something  similar."   Then,  in  February  1991  he  wrote: 

I've  changed  a  few  words  in  the  Scope  of  Work  that  I 
originally  drafted  (what  EPA  does  for  NASA) ,  made  one 
addition  in  your  Task  1  and  rewrote  your  Task  2  (what  NASA 
will  do  for  EPA)  fairly  substantially  to  reduce  any 
potential  duplication. 

This  nemo  also  indicated  that  similar  lAG  exchanges  had  occurred 
between  other  NASA  and  EPA  offices. 

A  GAD  Branch  Chief  was  asked  about  the  appropriateness  of  EPA 
swapping  TAGS  with  another  Agency  for  travel.   She  replied  that, 
"I  would  get  an  OGC  opinion  on  that  real  quick .. .That 's  sneaky. 
I  would  question  that."   She  said  the  effect  would  be  that 
agencies  would  be  supplementing  each  other's  travel.   According 
to  this  GAD  Branch  Chief,  a  laboratory  can't  have  a  "travel 
grant,"  the  Agency  is  not  in  that  business.   She  said  that  a  GAD 
specialist  reviewing  lAGs  should  ask  questions  if  there  is  only 
one  lAG  line  item  and  that  line  item  is  for  travel.   However,  the 
GAD  employee  stated  that  for  her  office  to  have  caught  this 
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"swap-out",  the  lAGs  would  have  had  to  come  in  at  the  same  time 
and  been  assigned  to  the  same  specialist.   She  added:  "The 
program  offices  see  the  lAG  as  a  free-wheeling  deal." 

Although  the  first  year  dollar  amounts  involved  in  this  exchange 
of  lAGs  between  NASA  and  ERL-A  for  FTE  travel  were  relatively 
small,  the  three  year  funds-out  for  EPA  could  be  $300,000.   In 
addition,  this  situation  revealed  a  high  potential  for  misuse 
which  was  not  prevented  by  the  internal  control  systems  of  ERL-A, 
ORD,  or  GAD. 

ERL-A  Improperly  Initiated  an  lAG  to  Venezuela  Without  Proper 
Statutory  Authority 

On  September  1,  1990,  ERL-A  initiated  an  lAG  (maximum  value  of 
$401,250)  directly  to  the  Instituto  Venezolano  de  Investigaciones 
Cientificas  (IVIC)  in  Venezuela  although  the  lAG  Compendium 
states  that  lAGs  with  foreign  countries  are  not  authorized.   GAD 
erroneously  approved  the  original  award  of  the  lAG  with  IVIC  in 
1990  and  the  first  amendment  which  increased  funding  in  1992. 
GAD  refused  to  approve  a  continuation  of  the  lAG  at  the  end  of  FY 
1992.   Because  of  the  improper  award  of  this  lAG,  the  almost 
$200,000  funded  to  date  under  this  agreement  was  lost  because  the 
project/research  will  apparently  not  be  completed. 

According  to  the  lAG  Policy  and  Procedures  Compendium  "No  element 
of  EPA  is  authorized  to  enter  into  an  TAG  with  any  foreign 
organization."   The  Compendium  further  states  that  the  proper 
procedure  requires  EPA  to  enter  into  an  lAG  with  the  Department 
of  State  instead,  unless  an  exception  is  made  by  the  Office  of 
International  Activities  (OIA) .   We  found  no  such  exception  in 
the  I AG  files. 

The  lAG  files  did  contain  a  Clearance  of  Foreign  Research  Award 
which  was  signed  by  EPA  officials  but  was  not  signed  by  the  State 
Department.   Further,  the  Clearance  form  was  a  request  for  the 
approval  of  an  award  of  a  foreign  grant  or  contract,  not  an  lAG. 
A  record  of  communication  in  the  lAG  files  between  the  ERL-A 
laboratory  director  and  OIA  also  referred  to  expediting  the  State 
Department  Clearance  for  a  Venezuelan  cooperative  agreement. 

A  record  of  communication,  dated  September  28,  1992,  documented  a 
telephone  conversation  in  which  ERL-A' s  Extramural  Assistant  was 
told  by  OGC  that  agreements  with  foreign  governments  would  have 
to  be  a  grant  or  CA.   This  was  confirmed  in  a  memorandum  from  the 
Acting  Chief  of  the  Grants  Information  and  Analysis  Branch  (GIAB) 
to  ERL-A,  dated  October  8,  1992,  in  which  OGC  had  advised  that 
"the  authority  to  transfer  funds  directly  from  EPA  to  foreign 
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governments  or  international  organizations  through  an  lAG  is  not 
permitted  since  the  authority  for  lAGs  under  the  Economy  Act  or 
the  cooperative  statutes  is  limited  to  agreements  between  federal 
agencies. " 

The  PO  stated  that  they  had  discussed  awarding  a  CA  to  Venezuela. 
However,  since  the  agreement  was  with  a  Venezuelan  federal 
laboratory  in  Venezuela,  an  lAG  seemed  more  appropriate.   He  said 
that  CAs  have  primarily  been  used  for  universities  and  private 
institutions.   Awarding  the  agreement  as  an  lAG  instead  of  a  CA 
was  a  "judgement  call"  according  to  the  PO.   He  also  commented 
that  it  is  really  more  tedious  to  do  an  lAG  than  a  CA  because  an 
lAG  must  be  re-submitted  every  year.   This  statement  conflicted 
with  statements  made  by  GAD  officials  who  said  that  programs  and 
laboratories  liked  to  use  lAGs  because  they  were  easier  to  award 
than  CAs. 

In  August  1992,  GAD  officials  stated  that  they  had  been  refusing 
to  approve  foreign  lAGs  since  July  1992.   A  GAD  manager  said  that 
she  was  not  signing  anymore  foreign  lAGs  without  a  written  memo 
from  OGC  citing  the  statutory  authority.   She  said  that  she  could 
not  reconcile  in  her  own  mind  how  to  do  an  TAG  with  a  foreign 
country.   GAD  is  currently  considering  awarding  an  lAG  to  the 
State  Department  as  required  by  the  lAG  Compendium  instead  of 
awarding  lAGs  directly  to  foreign  countries. 

A  GAD  manager  said  that  programs  like  to  award  I AGs  in  lieu  of 
CAs  to  foreign  countries  because  it's  less  work.   lAGs  require 
only  a  decision  memorandum,  no  proposals,  no  competition,  no 
applications,  and  no  reviews  are  necessary.   She  said  that  the 
programs  like  to  use  I AGs  because  "It's  a  shortcut."   She  added 
that  GIAB  mentioned  to  the  OIA  that  foreign  lAGs  might  not  be 
allowable  and  that  they  were  being  used  as  a  shortcut  in  some 
cases.   She  said  they  "hit  the  roof"  and  said  that  they  were  sure 
this  was  not  the  intention. 

The  ERL-A  PO  was  disturbed  that  the  Venezuelan  lAG  was  not 
renewed  when  the  project  was  two  thirds  complete,  most  of  the 
equipment  was  already  bought,  and  the  researchers  were  in  the 
middle  of  time-dated  fieldwork.   He  stated  that  the  laboratory 
was  not  informed  until  September  28,  1992  that  the  Venezuelan  lAG 
would  not  be  funded.   Up  to  that  point  ERL-A  thought  that  the  new 
policy  prohibiting  foreign  lAGs  would  only  apply  to  new  lAGs,  but 
that  those  already  in  place  would  be  renewed.   The  EPA  PO 
explained  that  the  Venezuelan  PO  for  the  lAG  was  a  very  well- 
known  scientist  and  any  "glitch"  in  his  project  could  be  very 
embarrassing.   He  added  EPA  has  been  criticized  for  starting 
projects  and  not  completely  funding  the  research  and  that 
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stopping  this  work  in  the  middle  of  the  project  would  be  another 
example  of  the  Agency  not  meeting  its  commitments. 

According  to  the  PO,  prior  to  the  lAG  award,  ERL-A  gave  some 
consideration  to  funding  this  research  as  a  cooperative 
agreement.   However,  upon  examination  of  the  Venezuelan  lAG,  we 
concluded  that  the  appropriate  mechanism  for  this  project  would 
have  been  a  contract  because  the  field  studies  and  data  gathered 
would  have  directly  benefitted  ERL-A.   The  decision  memorandum 
stated  that  the  information  gathered  would  be  used  to  "fill  data 
gaps  in  global  climate  models  of  tropical  fluxes  of  trace  gases" 
and  that  the  "direct  client"  of  the  project  was  EPA. 

Although  the  lAG  provided  IVIC  with  $144,000  in  equipment  (four 
wheel  drive  vehicles,  laboratory  equipment,  etc.)  and  CAs  with 
foreign  countries  are  permitted,  the  primary  purpose  of  the 
agreement  was  to  benefit  ERL-A  research.   Therefore,  it  would 
have  been  more  appropriately  awarded  as  a  contract.   In  addition, 
although  we  believe  GAD  acted  appropriately  in  refusing  to 
approve  the  continuation  of  this  lAG,  the  lAG  was  in  place  for 
two  years  before  this  corrective  action  was  taken.   As  a  result, 
almost  $200,000  of  funds  were  expended  to  date  and  the  project 
was  left  incomplete. 

ERL-A  Woncomplied  With  FAR  and  TAG  Requirements  In  Providing 
Contractors  to  the  Air  Force  Dnder  the  Tyndall  AFB  lAG 

EPA  improperly  supplied  contract  employees  to  the  Air  Force  under 
the  Tyndall  Air  Force  Base  (AFB)  lAG  (awarded  May  25,  1990)  by 
disguising  the  contractor  charges  as  FTE  personnel  in  the  TAG 
budget.   As  a  result,  FAR  requirements  for  identifying  contractor 
use  and  approval  of  a  sole-source  justification  were 
circumvented.   In  addition,  a  university  researcher  (and  former 
ERL-A  on-site  cooperator)  specifically  requested  by  Tyndall  AFB 
was  hired  as  a  consultant  under  ERL-A' s  on-site  TAI  contract 
resulting  in  apparent  directed  subcontracting. 

The  budget  included  in  the  research  proposal  submitted  by  ERL-A 
to  Tyndall  AFB  showed  almost  ninety  percent  ($335,400)  of  the 
$389,000  in  funds  ERL-A  would  receive  from  Tyndall  were  for 
personnel.   Neither  the  research  proposal /budget  nor  the  I AG 
included  funds  allocated  for  procurement/assistance.   In  fact, 
lAG  Form  1610-1  specifically  asks  if  funds  will  be  used  on 
extramural  agreements  and  ERL-A  responded  "no".   However,  we 
found  that  funds  designated  in  the  lAG  award  and  amendment  as  EPA 
personnel  costs  were  actually  expended  on  the  TAI  contract  and 
two  CAs. 
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The  ERL-A  Chemistry  Branch  Chief  and  the  ERL-A  PO  both  stated 
that  lAG  funds  were  spent  on  the  TAI  contract  but  that  none  of 
the  funds  were  being  used  on  the  UGA  cooperative  agreement. 
However,  the  May  1S91  Report  of  Reimbursable  Services  Rendered 
showed  that  funds  were  expended  under  CAs  with  both  the  National 
Academy  of  Science  and  the  University  of  Georgia. 

According  to  the  Interagency  Agreement  Policy  and  Procedures 
Compendium,  if  contractors  will  be  used,  the  name  of  the 
contractor,  the  contract  amount,  and  the  percentage,  if  any,  to 
be  funded  by  EPA  should  be  identified  on  EPA  form  1610-1.   The 
Compendium  also  states: 

When  using  another  agency's  funds  for  a  contract, 
consider  the  FAR  (see  Chapter  3  -  FAR)  and  obtain  PCMD 
approval  of  Sole  Source  justification. .. If  grants  or 
cooperative  agreements  will  be  used,  determine 
recipient,  award  amount,  and  subproject  amount,  if 
known  (identify  on  EPA  form  1610-1)  and  determine  if 
both  agencies  have  required  statutory  authority  for 
assistance . . . 

By  failing  to  disclose  that  a  contractor  would  be  used,  ERL-A 
evaded  FAR  requirements,  including  those  for  competition  or 
approval  of  sole-source  justification. 

In  addition,  ERL-A  cited  the  Economy  Act  as  authorization  for  the 
reimbursable  lAG  with  Tyndall.   However,  this  Act  does  not 
authorize  lAGs  which  use  funds  under  assistance  awards. 
According  to  the  Compendium,  the  Economy  Act  does  not  provide 
authority  where  a  receiving  agency  would  award  an  assistance 
agreement.   The  lAG  Compendium  also  states: 

In  cases  where  an  interagency  agreement  would  involve 
the  use  of  a  grant  or  cooperative  agreement  by  the 
receiving  agency,  independent  program  authority  outside 
of  the  Economy  Act  must  be  established.   If  independent 
program  authority  exists,  an  lAG  may  be  executed 
provided  both  the  receiving  and  providing  agencies  have 
'      comparable  assistance  award  authority. 

Since  the  Tyndall  lAG  only  cited  the  Economy  Act  as 
authorization,  ERL-A  was  not  authorized  to  utilize  assistance 
agreements  under  it.   According  to  the  Report  of  Reimbursable 
Services  Rendered  for  this  lAG,  however,  at  least  $57,500  was 
expended  for  CAs  under  this  lAG. 

File  documentation  further  showed  that  Tyndall  AFB  initially 
wanted  a  CA  awarded  to  a  northern  university  under  the  lAG 
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because  of  their  past  association  with  a  researcher  at  that 
university.   The  original  research  proposal  ERL-A  sent  to  the 
Tyndall  PO  in  June  1989  included  tasks  and  dollars  to  fund  the 
CA.   However,  the  TAG  award  did  not  include  funds  for  a  CA  with 
the  university  and  most  of  the  funds  budgeted  for  the  CA  in  the 
original  proposal  were  moved  to  the  personnel  budget  item. 
Inter-office  correspondence  to  the  ERL-A  laboratory  director  from 
the  Chemistry  Branch  Chief  asked,  "Is  there  any  way  we  can  get 
money  to  [the  university  researcher]  (30K)  besides  thru  a  CA?" 
Apparently  ERL-A  decided  against  the  CA  approach  because  the 
researcher  was  subsequently  hired  as  a  consultant  under  the  TAI 
on-site  contract  -  apparent  directed  subcontracting. 

In  conclusion,  ERL-A  misstated  how  the  funds  received  from 
Tyndall  AFB  under  this  lAG  would  be  used,  disguising  the  fact 
that  the  work  would  be  performed  by  contractors  and  cooperators 
and  not  FTEs.   Further,  there  was  no  GAD  oversight  to  match  lAG 
expenditures  to  the  lAG  budget  which  would  have  disclosed  that 
contractors  were  being  used  to  do  the  work  instead  of  federal 
personnel.   Inadequate  controls  resulted  in  several  hundred 
thousand  dollars  worth  of  Air  Force  work  being  assigned  to  TAI 
without  any  competitive  bidding  or  approval  of  sole-source 
justification.   In  addition,  the  hiring  of  the  university 
researcher  requested  by  the  Air  Force  as  a  consultant  under  the 
TAI  contract  indicated  ERL-A  may  have  accommodated  directed  sub- 
contracting by  the  Air  Force. 

Decision  Memorandums  Improperly  Prepared 

The  lAG  Compendium  requires  specific  information  be  included  in 
an  lAG  decision  memorandum.   This  includes  EPA  authority  for 
entering  into  the  agreement,  a  summary  of  alternatives  considered 
other  than  the  lAG,  and  a  rationale  and  justification  for 
selecting  the  proposed  agency.   None  of  this  information  was 
included  in  any  of  the  decision  memorandums  for  the  six  lAGS  we 
reviewed.   In  addition,  the  ERL-A  PO  for  two  of  the  lAGs  wrote 
and  signed  the  decision  memorandum  and  recommended  approval  of 
the  lAGs  with  himself  as  PO.   The  fact  that  the  decision  memos 
were  incomplete  and  two  of  them  were  inappropriately  prepared  by 
the  prospective  PO  is  indicative  of  a  lack  of  controls  over  the 
lAG  awards,  both  at  ERL-A  and  at  GAD  (see  Chapter  2) .   Deficient 
controls  and/or  the  failure  to  implement  controls  apparently  led 
to  the  misuses  of  lAGs  detailed  in  this  section.   Weaknesses  in 
ORD,  GAD,  and  ERL-A's  internal  control  processes  are  discussed  in 
more  detail  in  Chapter  6. 

Because  lAGs  do  not  require  competition,  proposals,  applications, 
or  reviews  they  are  even  more  vulnerable  to  misuse  than  other 
extramural  instruments.   Despite  this  high  level  of 
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vulnerability,  ORD  and  GAD  did  not  implement  adequate  controls  to 
prevent  the  misuse  of  lAGs  by  ERL-A.   ERL-A  scientists  and 
managers  appeared  to  be  virtually  unchecked  in  their  use  of  lAGs 
-  re-programming  extramural  funds  into  FTE  travel  dollars, 
awarding  an  TAG  to  a  foreign  country  without  statutory 
authorization,  and  falsely  budgeting  funds  as  FTE  personnel 
expenditures  when  they  were  used  to  fund  contractor  and 
cooperator  employees. 

During  a  discussion  with  ORD  Headquarters  management  in  January 
1993,  several  ORD  officials  indicated  that  uses  of  CAs  and  lAGs 
that  we  were  citing  as  misuses  may  not  violate  any  laws  or 
regulations.   For  example,  the  NASA  lAGs,  which  exchanged 
extramural  funds  between  agencies  to  supplement  intramural  travel 
of  FTEs,  was  one  of  the  cases  cited  by  these  officials.   ORD 
officials  indicated  they  had  requested  an  OGC  opinion  on  this  use 
of  lAGs. 

Although  these  officials  may  be  correct  that  no  laws  or  specific 
regulations  were  broken,  ethical  and  internal  control  questions 
still  remain.   The  circumvention  of  budget  and  funding  controls 
established  by  Congress  and  the  Agency  through  separate 
appropriations  for  extramural  and  intramural  activities  should 
not  be  encouraged  or  condoned  regardless  of  the  existence  or  non- 
existence of  specific  appropriation  or  regulatory  restrictions. 
This  policy  would  be  ethically  unsound  and,  in  the  case  of  the 
NASA  lAGs,  could  result  in  substantial  bypasses  of  fund  controls 
the  Agency  currently  has  in  place.   If  ORD  Headquarters  informs 
its  field  units  that  such  practices  are  "okay",  laboratories  may 
be  encouraged  to  become  even  more  creative  in  their  approaches  to 
supplementing  their  intramural  resources.   Such  encouragement 
without  stringent  controls  (which  do  not  currently  exist)  over 
these  creative  funding  mechanisms,  may  result  in  laboratories 
violating  laws  and  regulations  far  more  serious  than  currently 
contemplated. 

RECOMMENDATIONS  -  PSE  OF  EXTRAMURAL  AGREEMENTS 

Recommendations  to  the  Assistant  Administrator.  Administration 
and  Resources  Management 

We  recommend  that  the  Assistant  Administrator  for  Administration 
and  Resources  Management  ensure  significant  improvements  are  made 
in  ERL-A' s  extramural  agreement  award  and  management  to  comply 
with  applicable  statutes,  regulations,  and  policies,  and  to 
safeguard  Agency  assets  against  waste  or  abuse.   Specifically, 
the  Assistant  Administrator  should  require  the: 
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Director.  Grants  Administration  Division  to: 

-  Provide  guidance  to  ORD  managers  and  CA  POs  on  the  differences 
between  acquisition  and  assistance  and  appropriate  uses  of 
contracts  and  assistance  agreements  with  illustrations  and 
definitive  examples. 

-  Assist  ORD  in  preparing  guidance  on  the  proper  uses  of  R&D 
funds  as  relates  to  the  specific  types  of  activities 

that  are  eligible  for  funding  under  CAs. 

-  Assign  responsibility  for  ERL-A  extramural  agreements  to  one 
grants  specialist  to  improve  controls  over  extramural  resources 
through  increased  familiarity  with  laboratory  operations/staff. 
Currently,  ERL-A  agreements  are  assigned  systematically  to 
whichever  specialist  can  take  another  case.   Therefore,  ERL-A's 
agreements  are  scattered  among  many  specialists  with  no  one 
person  seeing  the  whole  picture  of  ERL-A  agreement  awards. 

If  one  specialist  had  seen  all  of  the  NASA  lAGs  for  exchange  of 
extramural  funds  for  FTE  travel,  the  GAD  specialist  may  have 
detected  the  improper  use  and  disapproved  the  agreements. 

-  Provide  guidance  to  POs  that  prohibit  the  use  of  lAGs  for  the 
purpose  of  reprogramming  appropriated  funds  and  awarding 
research  funds  to  foreign  countries  unless  proper  approval  or 
statutory  authority  is  obtained. 

Recommendations  to  the  Assistant  Administrator.  Research  and 
Development 

We  recommend  that  the  Assistant  Administrator  for  Research  and 
Development: 

-  In  collaboration  with  GAD  and  the  Comptroller,  promulgate 
definitive  guidance  on  the  proper  uses  of  R&D  funds 

under  CAs,  especially  those  uses  related  to  ambiguous  project 
areas  such  as  curriculum  development.   Prohibit  the  use  of  R&D 
funds,  either  directly  or  indirectly,  for  the  direct  benefit  of 
federal  employees. 

-  Receive  and  review  all  CA  RFPs  and  decision  memorandums  to 
assure  that  the  purpose  of  the  agreement  is  to  provide 
assistance  and  not  directly  benefit  or  support  ERL-A/ORD 
research  projects. 

-  Develop  a  policy  which  clearly  states  how  graduate 
academic  training  and/or  advanced  degrees  for  EPA  employees 
will  be  funded,  either  through  IPAs  or  established  Agency 
training  programs.   Require  commitment  of  3  years  of  federal 
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service  for  every  1  year  of  training  received  whether  training 
is  funded  through  IPAs  or  regular  training  funds.   Prohibit  the 
funding  of  federal  employee  training  under  CAs  in  accordance 
with  requirements  of  the  Assistance  Administration  Manual. 

-  Develop  a  policy  on  the  funding  of  foreign  travel  under  CAs 
which  will  result  in  improved  ORD  controls  over  any  foreign 
travel  funded  by  EPA. 

-  Remind  the  ERL-A  director  that  directed  and  sole-source 
contracting  through  lAGs  is  prohibited  without  proper 
approval  and  that  use  of  extramural  agreements  under  I AGs 
should  be  clearly  disclosed  on  the  lAG  application  in 
accordance  with  the  lAG  Compendium.   In  addition,  instruct  the 
ERL-A  director  that  currently  no  authority  exists  under  the 
Economy  Act  for  use  of  CAs  under  lAGs. 

-  Determine,  with  assistance  from  OGC,  if  any  unauthorized 
reprogramroing  of  R&D  funds  to  S&E  funds  occurred  under  the  NASA 
lAGs.  Also,  obtain  a  formal,  written  OGC  opinion  as  to  whether 
R4D  appropriations  can  be  used  under  a  CA  or  IPA  for  the  direct 
benefit,  compensation,  or  training/travel  expenses  of  a  federal 
employee. 

Director.  Environmental  Research  Laboratorv  -  Athens  to: 

-  Provide  to  all  POs  all  Agency  policy  and  procedural  guidance 
necessary  to  effectively  manage  their  extramural  agreements 
through  the  pre-award  and  post-award  phases. 

-  Require  ERL-A  managers  to  review  all  current  and  future  CA  RFPs 
and  decision  memorandums  to  assure  that  the  primary  purpose  of 
the  agreement  is  to  provide  assistance  and  not  to  procure  goods 
and  services  which  directly  benefit  ERL-A  or  ORD  and  that 
decision  memorandums  for  all  extramural  agreements  have  all  of 
the  required  elements.   Terminate  funding  of  those  current  CA 
projects  or  subprojects  that  directly  benefit  or  support  ERL-A 
or  that  violate  laws,  regulations  or  Agency  policies.   Award 
contracts  if  there  is  a  need  for  continuance  of  these  CA 
projects. 

-  Where  appropriate,  immediately  move  all  UGA  and  other 
cooperator  employees  off-site  to  preclude  direct  supervision  of 
cooperators  by  ERL-A  staff  and  remove  inappropriate  direct 
benefit  to  ERL-A  under  the  UGA  CA. 

-  Clearly  identify  in  all  CAs  the  primary  function  of  the 
CA.   Large  travel  or  equipment  budgets  should  not  be  added 

as  an  addendum  to  relatively  small  research  budgets  to  obscure 
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the  actual  function  of  the  CA. 

Use  the  Agency's  long-term  training  program  for  academic 
training  of  employees,  rather  than  using  IPAs  and  CAs  for  that 
purpose.   Ensure  that  IPA  applications  include  all  sources  of 
funding  and  any  training  comtemplated  by  the  employee  while  on 
assignment. 

Prohibit  ERL-A  POs,  scientists,  and  on-site  cooperators  from 
preparing  or  assisting  in  preparation  of  proposals  and/or 
decision  memorandums  for  CAs  in  which  they  will  benefit  or  act 
in  a  PO  capacity. 

Establish  policies  which  allow  cooperators  the  maximum 
involvement  and  control  possible  in  their  research  projects. 

Review  and  terminate  lAGs  with  NASA  that  are  being  used  to  fund 
FTE  travel  and  circumvent  Agency  fund  controls. 

Require  and  ensure  proper  documentation  of  authority, 
rationale,  and  justifications  in  lAG  decision  memorandums 
and  preclude  prospective  POs  from  preparing  lAG  decision 
memorandums. 


ERL-A 'S  COOPERATIVE  AGREEMENT  AWARDS  LACKED  COMPETITION 

ERL-A  did  not  encourage  the  competitive  award  of  CAs  as 
emphasized  by  the  FGCA  Act  and  did  not  have  sufficient  controls 
in  place  to  assure  that  the  proposal  review  process  for 
competitive  and  noncompetitive  awards  was  fair  and  equitable. 
Almost  63  percent  of  ERL-A's  27  active  CAs,  comprising  over  $10 
million  of  ERL-A's  $14.2  million  in  CA  funding,  were  awarded 
without  competition.   ERL-A  maintained,  in  many  instances,  it 
knew  the  institutions  and  individuals  best  qualified  to  perform 
the  research  assistance  needed  and  used  its  discretionary 
authority  to  award  noncompetitive  agreements  to  these 
individuals/institutions.   In  fact,  all  seven  of  the 
noncompetitive  awards  in  our  sample  of  11  CAs  were  to  current 
employers  of  former  ERL  employees  and  on-site  cooperators  and  to 
alma  maters  or  former  employers  of  laboratory  management.   These 
non-competitive  awards  created  the  appearance  of  favoritism  in 
the  CA  award  process.   The  fairness  and  openness  of  the 
competition  in  ERL-A's  competitive  CA  awards  is  also 
questionable.   We  reviewed  five  of  the  CAs  which  were  awarded 
competitively  and,  in  every  case,  identified  potential  review 
panel  conflicts  of  interest  (GDIs)  which  may  have  compromised  the 
free  and  open  competition  in  the  CA  awards.  None  of  the  review 
panels  for  competitive  awards  in  our  sample  included  CRD 
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the  17  noncompetitive  CA  awards  (59  percent)  were  just  under  the 
$250,000  EPA  cost  limit  necessary  to  avoid  Headquarters  approval 
of  a  noncompetitive  award.   For  example,  three  awards  to  Clemson 
University  at  $249,000  to  $250,000  each  (total  $749,850)  had 
project  start  dates  within  about  a  two  week  period  in  1991.   The 
dollar  value  for  the  competitive  CAs  was  approximately  $4.2 
million,  while  the  noncompetitive  CAs  were  over  twice  that  at  $10 
million  -  over  70  percent  of  current  CA  funding.   The 
laboratory's  two  largest  CAs,  the  University  of  Georgia  and  the 
University  of  New  Hampshire,  were  awarded  noncompetitively .   The 
University  of  New  Hampshire  CA  was  awarded  by  ORD  Headquarters. 
Many  of  the  extramural  funds  available  for  award  went  to 
institutions  or  individuals  to  which  ERL-A  managers  or  scientists 
had  a  past  or  current  association,  leading  to  the  appearance  of 
favoritism. 


Competitive  Versus  Noncompetitive  Awards 


Information  was  requested  and  provided  by  ERL-A  on  the  proposed 
CA  funding  packages  sent  to  Washington  for  approval  at  the  end  of 
FY  1992.   We  found  that  11  of  the  16  new  proposed  CAs  (69 
percent)  were  noncompetitive.   After  our  audit  fieldwork  was 
completed  and  apparently  as  a  result  of  IG  concerns,  ORD  has 
informed  us  that  of  the  9  CAs  actually  awarded  to  date,  7  of  them 
were  competitive.   The  ERL-A  lab  director  has  informed  us  that  14 
of  the  planned  18  new  CAs  for  FY  93  are  or  will  be  competitive. 

The  chart  at   

right  shows  the 

dominance  of 

noncompetitive 

awards  for  1991 

and  1992  and 

the  proposed 

awards  for 

1993.   The 

value  of  the  5 

proposed, 

competitively 

awarded  CAs  was 

only  $1.1 

million  versus 

almost  $4.9 

million  (81.7 

percent  of 

proposed  CA 

funding)  for  the  noncompetitive  CA  proposals.   The  new  proposed 

noncompetitive  CAs  included  one  for  $3  million  with  Georgia  Tech 

which  GAD  Headquarters  subsequently  disapproved.   EPA's  OGC 

concluded  in  its  review  of  the  proposed  Georgia  Tech  CA, 
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"assistance  was  not  the  appropriate  funding  mechanism  to  use 
since  the  proposed  work  appears  to  primarily  benefit  EPA." 

Appearance  of  Favoritism  in  Moncompetitive  Awards 

Many  of  the  ERL-A's  noncompetitive  CA  awards  gave  at  least  the 
appearance  of  favoritism.   ERL-A  has  awarded  noncompetitive  CAs 
to  former  ERL-A  employees,  former  UGA  employees  who  worked  at 
ERL-A,  and  universities  with  which  ERL-A  employees  have  close 
ties  (former  employers,  alma  maters) .   In  at  least  three  of  these 
cases  (Mansoura,  Menoufia,  and  Montana  State),  critical  reviews 
of  the  noncompetitive  CA  proposal  were  excluded  from  the  decision 
memorandum  and/or  the  funding  package  documents. 

Relationships  between  cooperators  and  ORD/ERL  staff  related  to 
our  11  sample  CAs  and  one  non-sample  CA  disclosed  during  the 
audit  are  presented  on  the  following  page. 
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Cooperator 
Institutions 
(Type  Award)  1/ 


Relationship  With 
ORD/ERL-A 


Alaska    (C) 


So  Known  Relationship. 


British 
Columbia    (NC) 


UBC  PI  Co-Published 

With   ERL-A  Director  In   1988. 


Clemson    (C) 


Review  Panel   Chairman   -  UGA 
Adjunct  Professor. 
UGA  Has  Large  Subcontract 
Under  Clemson   CA. 


Colorado 
State    (C) 


Former  Employer   -  ERL-A 
Director.       (Part-time,    1975-77) 

CSU  PI   -  Former  ERL-A  Employee 
(1979   -1981)  .       (GS-7  Graduate 
Student   -  part-time) 


Georgia    (NC)  Near-Site  University  Provides 

On-site  Support   To  ERL-A  Pis. 


ERL-A  Staff  On   UGA  Adjunct 
Faculty. 

Mansoura    (NC) 

Mansoura   PI   -   Former  On-Site 
Cooperator  Under  UGA  CA. 

Menoufia    (NC) 

Menoufia  PI   -  Former  On-Site 
Cooperator  Under  UGA  CA. 

Montana 
State    (NC) 

Former  Employer  -  ERL-A 
Director. 

New 

Hampshire    (NC) 

Alma   Mater   -  ERL-A  Director. 
(Awarded  by  ORD  Headquarters) 

Rhode 
Island    (C) 

Near-Site  University  For 
Narragansett  ERL-N . 

Marine 
Biology    (C) 

No  Known  Relationship. 

Purdue  2/ 
(NC) 

Purdue  PI   -  Former  ERL-A 
Employee. 

1/   NC  =  Noncompetitive  Award. 
C  =  Competitive  Award. 


2/  Nonsample  CA. 
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The  award  of  the  CAs  to  Mansoura  and  Menoufia  Universities  in 
Egypt  is  an  illustration  of  both  how  ERL-A  improperly  used 
noncompetitive  CA  awards  and  the  problems  with  the  proposal 
review  process  discussed  in  this  chapter.   The  prospective  PO  for 
the  Egyptian  CAs  provided  the  laboratory  director  with  a  list  of 
potential  external  reviewers  and  recommended  that  the  reviewers 
selected  review  both  proposals  since  they  were  so  similar.   The 
four  external  reviewers,  whose  reviews  were  included  in  the  ERL-A 
files,  all  came  from  this  list. 

One  of  the  external  reviewers  was  apparently  a  close  colleague  of 
the  PO.   They  worked  together  in  the  same  laboratory  in  1988. 
Another  reviewer  that  the  PO  recommended  was  also  a  colleague. 
During  June  and  July  1989,  when  reviews  of  the  Egyptian  proposals 
were  being  requested,  this  reviewer  and  the  PO  were  working 
together  to  arrange  an  lAG  between  ERL-A  and  the  Air  Force.   When 
the  lAG  was  approved,  the  external  reviewer  became  the  Air  Force 
PO.   Unfortunately,  the  Air  Force  reviewer  was  on  vacation  when 
the  Egyptian  proposals  reached  his  office  and  his  supervisor 
reviewed  the  proposals  instead  and  recommended  that  they  not  be 
funded.   This  was  the  only  review  performed  by  an  external 
reviewer  not  personally  selected  by  the  prospective  ERL-A  PO. 
One  other  external  reviewer  also  recommended  that  the  CAs  not  be 
funded  in  their  present  form. 

However,  only  the  two  external  reviews  with  positive  comments 
were  included  in  the  funding  package  and  cited  in  the  decision 
memorandums  for  the  CA  awards.   An  external  review  which 
questioned  whether  the  fieldwork  should  be  done  in  Egypt  and 
another  review  which  recommended  that  the  proposed  work  not  be 
funded  in  its  present  form  were  not  included.   Instead,  the 
decision  memorandum  stated,  "There  were  no  contrary  reviews." 

Two  reasons  given  in  the  decision  memorandum  to  justify  the 
noncompetitive  awards  were  that:   (1)  Egypt  offers  an  ideal 
environment  for  the  field  studies  due  the  widespread  and 
sometimes  poorly  controlled  use  of  pesticides  in  the  country,  and 
(2)  both  Pis  had  received  training  at  ERL-A  and  had  expertise  in 
fate  processes  of  organic  pollutants.   However,  the 
appropriateness  of  the  Egyptian  fieldwork  location  and  the 
expertise/experience  of  the  Pis  were  both  questioned  by  external 
reviewers. 

We  found  other  examples  of  potential  favoritism  in  noncompetitive 
CA  awards  including  the  CA  award  to  Montana  State  University 
previously  discussed  in  this  chapter.   Because  of  the  increased 
vulnerability  for  abuse,  ERL-A  managers  should  exercise  stringent 
controls  over  noncompetitive  CA  awards  to  ensure  fair  and 
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equitable  treatment  and  effective  use  of  Agency  resources.   The 
justifications  for  noncompetitive  awards  in  decision  memorandums 
should  comply  with  ORD  guidance  and  special  efforts  should  be 
made  to  assure  that  CAs  are  reviewed  by  scientists  who  are  both 
knowledgeable  of  the  planned  research  and  without  close  ties  to 
the  prospective  PO  or  other  ERL-A  staff.   In  cases  where  the 
applicant  has  close  ties  to  ERL-A,  consideration  should  be  giv^n 
to  awarding  the  CA  competitively  to  avoid  the  appearance  of 
favoritism. 

Large  Noncompetitive  CA  Awarded  to  UGA 

ERL-A  awarded  the  $5.2  million  UGA  CA  noncompet itively ,  avoiding 
the  contract  procurement  process  and  ensuring  that  the  laboratory 
would  continue  to  have  UGA  on-site  support  through  the  CA  as 
previously  discussed.   This  CA  was  awarded  noncompet it ively 
despite  the  reservations  of  the  OEPER  Director  and  despite 
external  reviewers'  comments  concerning  the  difficulty  of 
reviewing  the  proposal  due  to  its  great  diversity  and  size.   As  a 
result  of  these  problems,  the  CA  was  scheduled  to  be  terminatod 
in  March  1993  instead  of  October  1994  as  specified  in  the  CA  and 
the  work  is  planned  to  be  re-competed  as  at  least  three  separate 
CAs.   However,  documentation  in  ERL-A  files  indicated  that  the 
laboratory  anticipated  that  UGA  would  win  at  least  one  of  the 
awards  which  raised  questions  about  how  fair  and  open  this 
competition  will  be. 

The  decision  memorandum  for  the  September  1991  UGA  CA  stated  four 
primary  reasons  for  a  noncompetitive  award:   (1)  the  proximity  ot 
the  UGA  and  the  complementary  nature  of  UGA's  and  ERL-A' s 
expertise  and  interests,  (2)  the  immediate  need  for  technical 
information  for  certain  program  offices  and  ERL-A's 
responsibility  to  provide  technical  assistance  to  Regions  and 
States,  (3)  many  of  the  ideas  in  the  proposal  are  original  with 
UGA  personnel,  and  (4)  close  ties  with  UGA  will  enable  ERL-A  to 
capitalize  on  the  University's  unique  expertise. 

Although  one  justification  for  noncompetitive  award  in  the 
decision  memorandum  referred  to  UGA's  unique  expertise,  one 
subproject's  sole-source  justification  was  based  on  an  FRL-A  PI l5 
previous  research  in  the  area.   In  addition,  the  decision 
memorandum  stated  that  many  of  the  ideas  in  the  proposal  were 
original  with  UGA  personnel.   However,  ERL-A  staff  either  wrote 
or  assisted  in  writing  at  least  eleven  subproject  proposals. 

A  February  1992  memorandum  indicated  that  OEPER' s  Director  was 
concerned  about  the  extent  and  degree  of  integration  of  the 
laboratory  and  the  University  research  activity  called  for  in  the 
CA's  Research  Plan.   According  to  the  OEPER  Director,  "The 
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Research  Plan  reads  as  if  the  University  is  proposing  an 
extension  to  the  Laboratory  itself."   However,  he  conditionally 
approved  and  funded  the  Research  Plan  for  the  UGA  CA  because  time 
did  not  allow  competition  to  take  place  without  projects  and 
employees  being  terminated. 

Although  the  OEPER  Director  initially  believed  that  a  peer  review 
would  sort  out  the  problems  with  the  CA,  the  December  1991 
Research  Plan  apparently  changed  his  mind.   He  questioned  "the 
degree  of  independence  we  must  observe  with  respect  to  on-site 
cooperative  agreement  research."   The  OEPER  Director  decided  to 
fund  the  UGA  CA  only  through  March  1993  with  no  new  projects  to 
be  started  during  the  interim.   During  this  period  the  laboratory 
is  to  develop  requests  for  pre-proposals  (RFPs)  for  the  research 
areas  covered  in  the  current  UGA  CA. 

ERL-A  file  documentation,  dated  May  1992,  outlined  guidelines  for 
the  UGA  recompete  and  indicated  there  would  be  four  RFPs. 

Assume  UGA  may  bid  on  all  4  RFPs,  but  desire  that  they 
win  #1.  which  may  carry  at  least  1/3  of  the  budget. 
SPARC  should  cinch  UGA  for  01    [emphasis  added].   This 
#1  should  be  managed  thru  (the  UGA  Program  Manager's) 
office.   Other  Universities  should  win  enough  of  2,  3 
and  4  to  assure  that  UGA  is  reduced  by  the  required  39% 
from  FY  '91. 

The  quote  above  shows  that  it  was  ERL-A's  intention  to  manipulate 
the  recompete  of  the  UGA  CA.   The  plan  to  include  the  SPARC 
(SPARC  Performs  Automated  Reasoning  in  Chemistry)  project  in  RFP 
#1,  which  will  have  the  largest  budget,  to  "cinch"  it  for  UGA 
suggests  that  the  climate  of  evasion  and  circumvention  of 
statutes  and  regulations  at  ERL-A  remains  unchanged.   A  change 
from  a  noncompetitive  award  to  a  biased  competitive  award  is  not 
proper  corrective  action. 

ORD  Awarded  the  Oniversitv  of  New  Hampshire  (OMH)  a 
Noncompetitive  CA  Without  Required  Justification 

Despite  total  costs  of  almost  $1  million,  the  UNH  CA  was  awarded 
noncompetitively  in  1989  by  ORD  Headquarters  without 
justifications  documented  in  the  original  decision  memorandums  as 
required  by  ORD  procedures.   PC  responsibilities  for  this  CA  were 
transferred  to  an  ERL-A  PC  in  October  199C.   A  supplemental  CA 
award  of  almost  $900,000  was  made  ir,  September  1991,  alsc 
noncompetitively.   The  decision  memorandum  justified  this 
noncompetitive  CA  supplement  because:   (i;  UNH  is  already  workinc 
on  a  similar  deforestation  project  for  NASA  in  Brazil,  and  (2) 
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the  UNH  PI  was  selected  by  peers  to  chair  the  GAIM  core  project. 
Although  the  PO  for  the  CA  was  at  ERL-A,  the  supplemental  award 
to  increase  the  CA  scope  of  work  was  approved  by  ORD 
Headquarters. 

Reviewers  were  very  critical  of  the  original  UNH  proposal.   Some 
of  the  reviewers  expressed  concerns  about  the  breadth  of  the 
proposal  given  the  staff  and  resources  at  UNH  and  suggested 
reducing  the  scope  of  the  research.   The  PO  believes  that  the 
negative  comments  by  the  staff  at  another  EPA  laboratory  were 
probably  a  reflection  of  the  fact  that  they  wanted  to  do  similar 
work.   When  discussing  the  negative  reviews  of  the  proposal,  the 
PO  mentioned  that  one  of  the  reviewers  was  a  contractor  and 
probably  should  not  have  been  commenting  on  the  proposal. 

ERL-A  incorrectly  categorized  the  original  UNH  CA  as  competitive, 
which  distorted  the  ratio  of  competitive  to  noncompetitive  CAs 
for  the  laboratory.   The  original  decision  memorandum  did  not 
document  any  competition  and  the  PO  stated  that  probably  meant 
there  was  none.   The  ERL-A  extramural  coordinator  called  the  UNH 
PI  who  informed  her  that  the  award  had  been  competitive. 
However,  an  OEPER  staff  member  subsequently  confirmed  on  August 
31,  1992,  that  he  had  researched  the  original  CA  files  and 
concluded  that  the  CA  had  not  been  competitive. 

By  awarding  a  total  $2  million  noncompetitive  CA  to  UNH,  ORD 
Headquarters  disregarded  its  own  procedures  requiring 
justification  of  noncompetitive  awards.   The  justification 
procedures  were  instituted  by  ORD  to  ensure  that  CA  awards  were 
made  "to  the  best  institutions  to  support  the  most  productive 
research."  We  also  believe  that  it  was  inappropriate  for 
contractor  employees  to  review  CA  proposals,  especially  where 
there  was  potential  competition  between  a  contractor  and  a 
cooperator. 

Lacfc  of  controls  Over  the  Proposal  Review  Process  -  Previously 
Identified  Problems  Remain  Dncorrected. 

ORD's  laboratories  rely  heavily  on  the  proposal  review  process  to 
ensure  the  quality  of  research  proposed  by  CA  applicants  for  both 
noncompetitive  and  competitive  CAs.   However,  the  process  lacked 
sufficient  controls  to  ensure  that  ORD's  goal  of  awarding  CAs  to 
the  best  institutions  to  support  the  most  productive  research  was 
obtained.   The  widespread  potential  COIs  of  review  panel  members 
and  other  irregularities  in  the  proposal  review  process  increased 
the  potential  for  favoritism  in  the  award  of  both  competitive  and 
noncompetitive  CAs.   The  pervasive  influence  of  the  prospective 
PO  over  the  review  process  also  represented  a  significant  control 
weakness. 
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Audits  by  the  General  Accounting  Office  (GAO)  in  October  1980' 
and  EPA's  OIG  in  March  1983"  both  reported  that  prospective  POs 
had  undue  control  of  the  grant/CA  review  and  selection  process. 
The  OIG  audit  recommended  that  the  Acting  AA  for  Research  and 
Development  fully  enforce  existing  CA  procedures  or  develop  new 
procedures  to  ensure  that  POs  are  removed  from  selecting  external 
reviewers,  preparing  in-house  reviews,  and  preparing  decision 
memorandums  covering  CA  applications  with  which  they  have  been 
involved.   ORD  senior  management  responded  that  they  agreed  with 
these  recommendations  and  had  either  already  taken  action  or 
planned  to  fully  implement  them. 

Despite  the  ORD  assurances  that  corrective  action  would  be  taken, 
however,  the  ERL-A  lab  director  brought  to  our  attention  that  the 
ORD  Policies  and  Procedures  Manual,  issued  in  1986,  states  that 
the  prospective  PO  will  prepare  the  decision  memorandum.   As  a 
result,  our  review  found  that  ERL-A's  prospective  CA  POs,  on  a 
routine  basis,  still  recommended  review  panel  members,  performed 
in-house  reviews  for  competitive  CAs,  and  sometimes  wrote 
decision  memorandums  for  signature  by  a  branch  chief.   In 
addition,  one  of  the  controls  established  by  ORD  to  correct  this 
problem  was  consistently  ignored  by  ERL-A.   Subsequent  to  the 
1983  OIG  audit,  ORD  required  that  one  member  on  each  review  panel 
for  competitive  CA  awards  be  from  ORD  Headquarters.   None  of  the 
review  panels  for  the  5  competitive  ERL-A  CAs  in  our  sample 
included  a  representative  from  ORD. 

The  existence  of  these  deficiencies  9  years  after  the  prior  OIG 
audit  presents  substantial  evidence  that  ORD  has  provided  little 
oversight  of  the  CA  award  process,  especially  considering  that 
ORD  Headquarters  should  be  fully  aware  when  laboratories  continue 
to  award  CAs  year  after  year  and  no  ORD  personnel  have  been 
selected  for  applicable  review  panels. 

Many  examples  of  continuing  problems  and  control  weaknesses  in 
the  CA  proposal  review  process  were  previously  discussed  in  this 
chapter. 


GAO  report  "Promising  Changes  Improve  EPA's  Extramural 
Research;  More  Changes  Needed",  Audit  No.  GAO/CED-81-6,  issued 
October  1980. 

"   OIG  audit  "Review  of  the  Office  of  Research  and 
Development's  Extramural  Research  Activities",  Audit  No. 
ElgB2-ll-00l9-30828,  issued  March  31,  1983. 

80      Audit  Mo.  E1JBF2-04-0300-31001S6 


356 


Chapter  3 

Misuse  And  Mismanagement  Of  Cooperative  And  Interagency  Agreements 


Potential  Conflicts  of  Interest  of  Review  Panel  Members 

We  identified  potential  review  panel  COIs  related  to  the  award  of 
10  of  the  11  CAs  in  our  sample.   According  to  ERL-A  staff  this 
was  the  result  of  the  small  number  of  knowledgeable  experts 
available  to  review  research  proposals.   Review  panel  members  are 
recommended  by  the  prospective  POs  and  although  both  ORD  and 
laboratory  guidance  require  reviewers  from  ORD  Headquarters  on 
the  review  panels  for  competitive  CA  awards,  as  previously 
stated,  none  of  the  panels  in  our  CA  sample  complied  with  this 
requirement.   In  referring  to  CA  proposal  reviews,  an  ORD  manager 
stated,  "We  don't  want  it  done  by  the  good  old  boy  network  which 
tends  to  be  the  process." 

Examples  of  potential  COIs  we  identified  were: 

-  Panel  members  were  from  the  same  schools  as  the  researchers 
submitting  pre-proposals/proposals  or  their 
collaborators  (i.e.,  Clemson,  CSU,  Marine  Biology 
Laboratory,  URI) . 

-  An  ERL-A  scientist,  who  served  as  the  internal  reviewer  for  one 
CA  award  and  the  panel  chairman  on  another  award,  was  on  the 
adjunct  faculty  of  UGA  who  had  large  subcontracts  with  both 
institutions  under  the  CA  proposals  reviewed.  He  recused 
himself  from  one  review,  but  not  from  the  other  although  the 
same  subcontract  arrangement  was  in  both  proposals  (i.e., 
Alaska,  Clemson) . 

-  Panel  members  had  collaborated  and/or  published  with  the 
prospective  PI,  collaborator,  or  prospective  PO  (i.e.  UBC,  MBL, 
Mansoura/Menouf ia) . 

-  A  reviewer  who  was  the  PI  on  another  ERL-A  CA  and  had  his 
travel  to  a  symposium  in  the  Peoples'  Republic  of  China  paid 
for  under  the  UBC  CA  (i.e.,  UGA). 

-  A  reviewer  who  was  recently  a  competitor  on  another  ERL-A  CA 
(i.e.,  Clemson) . 

In  these  cases,  the  COIs  may  not  be  directly  with  the  institution 
who  is  awarded  the  CA,  but  these  conflicts  still  taint  the 
process. 

Wealc.  Vague  Conflict  of  Interest  Statement 

The  COI  statement  being  used  by  ERL-A  review  panels  at  the 
beginning  of  our  audit  fieldwork  did  not  clearly  define  the  types 
of  relationships  that  could  give  the  appearance  of  a  COI. 
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Instead,  the  statement  left  the  definition  of  what  constituted  a 
COI  or  the  appearance  of  a  COI  to  the  discretion  of  the  reviewer. 
It  stated: 

I  hereby  certify  that  to  the  best  of  my  knowledge  and 
belief,  no  conflict  of  interest  exists  which  may 
diminish  my  capacity  to  provide  an  impartial, 
technically  sound,  objective  review  of  the  subject 
proposal  or  otherwise  result  in  a  biased  opinion  or 
unfair  competitive  advantage. 

After  being  informed  by  us  of  potential  review  panel  COIs,  the 
laboratory  director  ordered  a  revision  of  the  COI  statements 
signed  by  reviewers.   She  used  as  a  model  an  old  COI  statement  we 
found  in  ERL-A  files  which  was  more  explicit  about  what  kinds  of 
relationships  constitute  a  potential  COI.   While  this  is  an 
improvement  over  the  previous  COI  statement,  we  believe  that  ERL- 
A  scientists  need  to  be  made  more  aware  of  the  negative 
implications  of  this  tight-knit  web  of  reviewers,  proposers, 
recipients,  and  ERL-A  staff  that  would  be  both  evident  and 
questionable  to  any  outside  observer. 

RECOMMEMDATION8  -  COMPETITION  IN  CA  AWARDS 

Recommendations  to  the  Assistant  Administrator.  Research  and 
Development 

We  recommend  that  the  Assistant  Administrator  for  Research  and 
Development  ensure  significant  improvements  are  made  in 
assistance  agreement  awards  that  increase  competition  and  assure 
a  fair  and  equitable  proposal  review  process.   Specifically,  the 
Assistant  Administrator  should  require  the: 

Director.  Office  of  Environmental  Processes  and  Effects  Research 
to: 

-  Ensure  that  ORD  personnel  are  included  on  ERL-A  proposal  review 
panels  for  competitive  CAs  as  required  by  ORD  policies  and 
procedures. 

-  Provide  training  and/or  guidance  to  ORD  and  ERL-A  managers  and 
POs,  in  collaboration  with  GAD,  to  enhance  ORD  awareness  of 
potential  COIs  or  the  appearance  of  COIs  in  the  review  and 
award  of  assistance  agreements. 

-  Comply  with  prior  audit  recommendations  to  fully  enforce 
existing  CA  procedures  or  develop  new  procedures  to  ensure  that 
POs  or  prospective  POs  are  removed  from  selecting  external 
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reviewers,  preparing  in-house  reviews,  and  preparing  decision 
memorandums  covering  CA  applications. 

-  Evaluate  the  justifications  for  ERL-A  noncompetitive  CA  awards 
to  ensure  that  they  comply  with  ORD  guidance,  especially 
repetitive  awards  at  or  near  the  threshold  for  ORD  review  and 
approval . 

-  Establish  for  ERL-A  and  other  ORD  laboratories,  stringent 
controls  over  noncompetitive  awards  to  assure  fair  and 
equitable  awards,  eliminate  the  appearance  of  favoritism,  and 
require  the  effective  use  of  Agency  resources. 

-  Emphasize  to  ERL-A  managers  ORD's  goal  to  compete  CA  awards. 

-  Instruct  ERL-A  managers  that  favoritism  in  noncompetitive  CA 
awards  cannot  be  tolerated  without  clear,  sound,  and  legal 
justifications  for  such  awards. 

-  Require  complete  and  accurate  justifications  in  CA  decision 
memorandums  for  noncompetitive  awards  including  those  awarded 
by  ORD  Headquarters.   Review  decision  memorandums  for  all 
noncompetitive  awards  by  ERL-A  for  inaccurate  and/or 
unsupported  justifications. 

-  Closely  review  any  follow-on  competitive  CA  awards  to  UGA  to 
ensure  competition  procedures  were  unbiased  and  equitable. 

-  Require  the  ERL-A  director  to  ensure  that  CA  proposals  are 
reviewed  by  scientists  who  are  knowledgeable  about  the  projects 
but  who  have  no  close  ties  with  ERL-A  or  the  prospective  PO. 

If  CA  applicant  has  close  ties  to  ERL-A,  require  competitive 
award  procedures. 

-  Review  adequacy  of  ORD  corrective  action  on  the  prior  OIG  audit 
findings  related  to  CA  review  panel  COIs  and  the  influence  of 
the  prospective  PO  over  panel  selections  and  panel 
recommendations.   Ensure  proper  implementation  of  prior  audit 
corrective  actions  by  ORD  laboratories. 

MISMANAGEMENT  OF  COOPERATIVE  AGREEMENTS 

CAs  were  not  properly  managed  after  award  to  ensure  compliance 
with  agreement  terms  or  that  Agency  resources  were  being 
effectively  used  and  safeguarded  by  CA  recipients.   ERL-A  either 
did  not  have  or  did  not  implement  procedures  to  determine 
compliance  for  extramural  agreements  or  the  propriety  of  fund 
expenditures  by  CA  recipients.   Also,  there  was  an  overall  lack 
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of  documentation  of  ERL-A's  CA  post-award  management  and 
oversight.   In  addition,  a  disconnect  existed  between  the 
technical  monitoring  that  was  done  by  ERL-A  POs  and  GAD's 
financial  management  responsibilities.   As  a  result,  ERL-A  did 
not  adequately  oversee  the  financial  status  or  technical  progress 
of  its  CA  research. 

Background 

The  Federal  Managers'  Financial  Integrity  Act  of  1982  requires 
that  internal  accounting  and  administrative  controls  be 
established  to  provide  reasonable  assurances  that:   (1) 
obligations  and  costs  are  in  compliance  with  applicable  law,  (2) 
funds,  property,  and  other  assets  are  safeguarded  against  waste, 
loss,  unauthorized  use,  or  misappropriation,  and  (3)  revenues  and 
expenditures  applicable  to  agency  operations  are  properly 
recorded  and  accounted  for  to  permit  the  preparation  of  accounts 
and  reliable  financial  and  statistical  reports  and  to  maintain 
accountability  over  the  assets. 

Chapter  44  of  EPA's  Assistance  Administration  Manual,  entitled 
"Project  Officer  Responsibilities,"   advises  POs  that  they  are 
the  recipients'  main  point  of  contact  with  EPA.   The  Chapter 
states  that  "The  Project  Officer  has  the  basic  charge  to  manage 
and  monitor  the  performance  of  work  under  the  terms  of  the 
assistance  agreement."   It  also  states  that  the  PO  "must  monitor 
technical  aspects  of  work  performed  and  ensure  that  the  recipient 
complies  with  the  terms  of  the  assistance  agreement."   The  PO 
must  provide  "documentation  to  the  Assistance  Administration  Unit 
of  correspondence,  meetings,  phone  calls,  etc.,  that  have  a 
significant  bearing  on  the  performance  of  either  the  project  or 
the  recipient  or  its  contractors." 

Disconnect  Between  Technical  Monitoring  and  Financial  Management 
Responsibilities 

The  disconnect  between  the  technical  monitoring  responsibilities 
of  the  CA  POs  and  the  financial  management  responsibilities  of 
GAD  resulted  in  a  lack  of  assurances  that  federal  funds,  property 
and  other  assets  were  protected  against  fraud,  waste  and  abuse. 
GAD  received  financial  information  (Financial  Status  Reports  - 
FSRs)  related  to  CA  projects  which  was  not  provided  to  POs,  and 
POs  should  have  had  knowledge  of  technical  progress  on  CAs  which 
was  not  provided  to  GAD.   As  a  result,  neither   GAD  nor  ERL-A  POs 
had  complete  information  on  both  the  technical  progress  and 
expenditures  under  cooperative  agreements  that  would  be  necessary 
for  proper  control  and  management  of  recipient  activities.   When 
questioned  about  oversight  of  expenditures  under  CAs,  both  GAD 
and  ERL-A  staff  talked  about  trusting  the  universities.   We  do 
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not  believe  "trust"  fulfills  the  requirements  of  the  FMFIA  or 
represents  an  effective  internal  control  over  the  millions  of 
dollars  in  CAs  awarded  and  managed  by  the  ERL-A. 

Inadequate  Review  Of  Performance  And  Expenditures 

Problems  with  ERL-A's  management  of  CAs  were  similar  to  those 
reported  in  OIG's  report  on  EPA's  Management  of  Computer  Sciences 
Corporation  Contract  (Audit  No.  ElNMEl-04-0169-2100295) ,  issued 
in  March  1992,  i.e.,  lack  of  sufficient  oversight  of  recipients' 
performance,  inadequate  financial  monitoring,  inadequate  guidance 
to  POs,  and  insufficient  training  of  POs.   Because  assistance 
agreements  are  not  subject  to  the  same  strict  FAR  requirements  as 
contracts,  there  are  fewer  controls  over  their  award  and 
management.   As  a  result,  CA  POs  have  fewer  tools  to  manage  their 
agreements  and  we  found  that  they  had  chosen  not  to  use  even 
these  limited  tools.   POs  were  not  receiving  progress  reports, 
FSRs  and/or  QA  plans  as  required  under  their  CAs.   Also,  POs  were 
not  making  frequent  site  visits,  as  recommended.   When  they  did 
make  site  visits,  they  usually  did  not  perform  QA  audits  or  write 
up  trip  reports  to  document  the  results  of  their  visits.   As  a 
result,  ERL-A  and  GAD  had  no  assurances  that  recipients  met  the 
terms  of  their  agreements  or  that  government  assets  were 
safeguarded  from  fraud,  waste,  and  abuse. 

ERL-A  POs  Did  Not  Review  Financial  Status  Reports 

GAD  staff  received  FSRs  from  the  CA  recipients,  but  did  not 
forward  these  to  ERL-A  POs,  as  required  by  the  EPA's  Assistance 
Administration  Manual.   POs  had  little  or  no  knowledge  of 
expenditures  under  their  CAs  because  they  did  not  request 
required  progress  reports  from  university  Pis,  which  should  have 
contained  information  on  expenditures.   Also,  GAD  staff  did  not 
know  the  progress  made  under  CAs  because  they  did  not  receive 
progress  reports  and  because  there  was  little,  if  any,  contact 
between  GAD  specialists  and  the  POs  at  ERL-A. 

In  40  CFR  30.505  CA  recipients  are  required  to  submit  FSRs  within 
90  days  after  each  budget  period  and  within  90  days  after  the  end 
of  project  completion  or  termination.   According  to  Chapter  44, 
Section  5c  of  the  Assistance  Administration  Manual  (December 
1984),  the  FSR  must  be  reviewed  by  the  Assistance  Administration 
Unit  (AAU)  to  assure  that  the  recipient  uses  the  funds  properly. 
A  copy  should  be  sent  to  the  PO  who  should  then  review  it  in 
relation  to  the  recipient's  progress  reports  and  notify  the  AAU 
if  there  are  any  exceptions. 

The  FSRs  received  by  GAD  are  only  required  at  the  end  of  each 
budget  period.   Since  the  first  budget  period  of  a  CA  is  normally 
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two  years  long,  this  means  that  the  Agency  has  no  expenditure 
information  during  the  first  two  years  of  the  projects.   When 
questioned  about  the  adequacy  of  this  form  of  financial 
management  oversight,  a  GAD  manager  replied,  "The  grants  process 
is  a  public-trust  type  of  relationship.   We  rely  on  the  grantees 
to  follow  the  regulations."   GAD  managers  also  stated  that  POs 
should  make  sure  that  the  CA  funds  are  being  spent  as  intended. 
However,  we  found  that  ERL-A  POs  were  not  monitoring  expenditures 
under  CAs  and  the  POs  generally  denied  any  responsibility  for 
financial  oversight.   Some  POs  had  little,  if  any,  knowledge,  of 
expenditures  made  under  their  CAs. 

Although  special  conditions  in  the  UGA  CA  required  that  the  UGA 
Project  Manager  submit  to  the  ERL-A  PO  quarterly  FSRs  for  each 
subproject,  the  ERL-A  PO  (laboratory  director)  said  that  she  did 
not  receive  FSRs.   She  stated,  "I  think  we  should  get  it.   I 
think  it's  dumb  we  don't  get  them.   We  don't  get  them  for  lAGs 
either."   She  said  she  feels  this  is  unfortunate  because  they 
cannot  really  monitor  fund  uses  because  they  do  not  see  actual 
expenditures.   However,  the  PO  added,  "I  trust  the  University." 

Progress  Reports  Not  Used  To  Monitor  Agreements 

All  eleven  of  the  CAs  reviewed  required  progress  reports,  usually 
quarterly,  as  one  of  the  special  conditions.   However,  most  of 
the  ERL-A  POs  were  not  requiring  or  receiving  them.   Several  of 
the  POs  stated  that  requiring  progress  reports  might  interfere 
with  the  progress  of  the  research.   Others  spoke  of  receiving 
oral  progress  reports,  but  we  found  no  records  of  communication 
documenting  these  in  CA  or  PO  files.   According  to  a  standard 
special  condition  included  in  CAs,  the  progress  reports  should  be 
used  by  POs  to  monitor  status,  progress,  problems  with  the 
project,  changes  in  key  personnel,  and  expenditures. 

OMB  Circular  A-110,  issued  July  1976,  provides  that  performance 
reports  shall  not  be  required  more  frequently  than  quarterly  or 
less  frequently  than  annually.   Chapter  44,  Section  5d,  of  EPA's 
Assistance  Administration  Manual  advises  POs  to  insist  on  high 
quality  progress  reports  as  well  as  their  timely  submission. 
Chapter  44  also  states  that  progress  reports  can  alert  POs  in 
advance  to  problems  the  recipient  may  have  in  meeting  schedules 
for  completing  certain  work  elements,  whether  the  overall 
approach  should  be  modified,  and  whether  a  deviation  is  needed. 

Under  the  UGA  CA,  quarterly  progress  reports  were  required  to  be 
submitted  to  the  ERL-A  PO  by  subproject  as  one  of  the  special 
conditions  of  the  CA;  however,  no  progress  reports  were  found  at 
ERL-A  or  UGA  during  the  audit.   The  ERL-A  PO  stated  that 
quarterly  progress  reports  were  not  essential  and  that  they 
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tended  to  slow  down  the  research  progress.   The  UGA  Project 
Manager  stated  that  quarterly  progress  reports  would  really  be 
counter-productive.   In  addition,  most  UGA  CA  sub-POs  told  us 
that  they  did  not  receive  progress  reports.   However,  some  sub- 
POs  stated  that  they  received  oral  progress  reports.   As  a 
paradox,  however,  some  of  the  ERL-A  on-site  subproiects  were 
providing  progress  reports  to  UGA  because  ERL-A  was  actually 
directing  the  research. 

An  example  of  how  failure  to  require  quarterly  progress  reports 
can  negatively  impact  the  management  of  a  CA  occurred  under  the 
UGA  CA  when  there  was  a  discrepancy  found  concerning  tasks  UGA 
would  perform  under  a  $30,000  subproject.   According  to  the  PO 
(laboratory  director),  UGA's  task  was  to  develop  a  curriculum  for 
an  early  childhood  environmental  education  program.   However, 
both  the  ERL-A  sub-PO  and  the  UGA  PI  told  us  that  the  purpose  of 
the  subproject  was  for  UGA  to  develop  an  operating  plan  for  the 
ERL-A' s  planned  day-care  center.   When  we  informed  the  laboratory 
director  of  the  discrepancy  between  her  statements  and  those  of 
the  sub-PO  and  UGA  PI,  she  stated,  "I'm  surprised  to  hear  that." 
If  the  PO  had  been  receiving  the  required  progress  reports,  she 
would  have  known  of  the  apparent  misunderstanding  over  UGA's 
subproject  tasks. 

When  the  PO  for  the  Montana  State  University  (MSU)  CA  attempted 
to  get  the  required  progress  reports  from  the  MSU  PI,  he  was 
chastised  by  the  laboratory  director  for  making  this  request.   He 
referred  to  this  as  getting  his  hand  "spanked."   The  PO  was  told 
that  it  was  not  necessary  to  document  things  like  this  because  it 
could  all  be  handled  over  the  phone.   The  PO  said  that  he  was 
told  that  one  of  the  special  conditions  of  the  CA  stated  that 
progress  reports  could  be  oral.   Although  in  the  initial  funding 
package  request  one  of  the  special  conditions  included  oral 
progress  reports,  the  special  conditions  in  the  actual  award  of 
the  CA  did  not  include  this  statement. 

Duality  Assurance  Not  An  Integral  Part  Of  CA 
Data  Collection  Activities 

Although  ERL-A  included  QA  audits  of  CAs  in  the  list  of  internal 
control  reviews  they  had  performed  between  1989  and  1991,  we 
found  no  evidence  of  QA  audits  in  CA  files.   In  addition,  the 
ERL-A  QA  Officer  had  recommended  that  QA  plans  be  submitted  prior 
to  the  start  of  any  significant  fieldwork  or  laboratory  data 
collection  activities  for  four  large  Global  Change  Program  CAs  we 
reviewed.   However,  cooperators  had  not  submitted  the  required  QA 
plans  prior  to  audit  fieldwork.   Both  ERL-A  and  ORD  officials 
agreed  that  lack  of  QA  procedures  was  a  problem.   The  ERL-A  QA 
Officer  stated  that  there  was  no  way  for  ERL-A  to  monitor  CA  QA 
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plans  because  of  insufficient  travel  funds  for  field  trips  and  an 
insufficient  number  of  POs  with  available  time  to  make  site 
visits.   As  a  result,  there  is  a  lack  of  assurance  that  the  data 
being  collected  under  CAs  to  develop  national  environmental 
policy  is  reliable  or  that  all  acquired  data  collected  under 
these  CAs  are  suitable  for  the  user's  intended  purpose. 

The  responsibility  for  performance  of  QA  activities  was  assigned 
to  ERL-A  staff.   However,  because  of  increased  work  loads  or 
other  priorities,  ERL-A  viewed  QA  as  "collateral"  duties  and 
delegated  them  to  contractor  employees.   QA  reviews  of  CA 
proposals  found  in  CA  files  were  performed  by  the  TAI  site 
manager,  a  contractor.   The  TAI  site  manager  served  as  the 
laboratory's  QA  Officer  and  performed  QA  reviews  of  extramural 
agreements  as  recently  as  May  1992.   OIG  concluded  in  our  ERL-A 
survey  report'  that  QA  was  an  inherently  governmental  function 
that  should  not  be  performed  by  a  contractor  employee. 

ERL-A's  QA  Officer/Director  of  Research  stated  that  he  did  not 
feel  uncomfortable  with  the  current  QA  of  CA  field  studies 
because  the  present  ERL-A  level  of  CA  funding  was  so  small. 
However,  he  stated  that  five  years  from  now  the  Agency  would  be 
putting  $200  million  in  CAs  and  lAGs  and  that  the  numbers/data 
generated  would  substantially  impact  policy  decisions.   The 
increased  use  of  off-site  CAs  will  result  in  an  extra  burden  on 
QA/QC  procedures.   The  QA  Officer  stated  that  QA  was  not  one  of 
his  major  functions  and  that  he  did  not  have  "the  time,  the 
resources,  or  the  intellect"  to  do  QA  for  all  extramural 
projects.   He  added  that  the  lack  of  resources  to  adequately 
perform  QA  functions  makes  the  Agency  "vulnerable."   In  lieu  of 
required  QA  plans  and  audits,  the  QA  Officer  relied  upon  the 
ability  and  experience  of  ERL-A's  POs,  site  visits  by  these  POs, 
and  the  fact  that  publications  generated  by  the  CA  research  go 
through  the  peer  review  process.   They  also  had  confidence  that 
the  universities  had  good  QA  procedures. 

ERL-A  POs  appeared  to  be  unconcerned  about  the  lack  of  QA  plans. 
One  of  the  POs  stated  that  just  having  a  we  11 -documented  QA  plan 
was  no  guarantee  that  proper  procedures  are  followed.   He  felt 
that  a  better  guarantee  was  the  experience  and  good  reputation  of 
the  researcher.   He  added  that  in  his  opinion  the  peer  review 
process  resulted  in  good  controls.   Another  PO  stated  that  the 
quality  of  the  science  was  assured  through  journal  articles, 
books,  and  other  publications  and  databases. 


'  ORD  Environmental  Research  Laboratory,  Athens,  Georgia, 
E1XMG2-04-0102-3400007,  November  30,  1992. 
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When  we  informed  the  laboratory  director  about  our  concerns 
pertaining  to  the  lack  of  QA  documentation,  the  laboratory 
director  stated,  "I'm  worried  about  that  myself."   When 
questioned  about  the  accuracy  of  data  without  a  QA  plan,  the 
laboratory  director  stated,  "If  they  (universities)  were  totally 
lying  and  were  clever  about  it,  it  would  be  hard  to  detect." 

Based  on  our  preliminary  findings,  the  laboratory  director  took 
some  corrective  actions  during  the  audit  with  respect  to  QA.   The 
laboratory  director  stated  that  ERL-A  had  received  additional  end 
of  the  year  travel  dollars  and  that  she  sent  all  of  the  POs  out 
to  the  various  universities  for  site  visits.   She  added  that  they 
would  be  performing  QA  audits  during  these  visits.   Laboratory 
Operating  Procedure  No.  5330-8  entitled,  "Site  Visits,"  written 
in  September  1992,  established  policies  and  procedures  for  site 
visits  made  by  project  officers.   One  of  the  items  listed  to  be 
done  during  the  site  visits  is  a  QA  audit. 

Infrequent  Site  Visits  Limited  Effective  Monitoring 

As  previously  stated,  ERL-A  POs  did  not  make  frequent  site  visits 
to  cooperator  locations  primarily  due  to  the  lack  of  travel 
funds.   This  same  condition  was  reported  in  the  1983  OIG  audit 
report  and  continues  to  be  a  problem  nine  years  later.   When  site 
visits  were  made,  POs  usually  did  not  prepare  the  required  trip 
reports  and  never  forwarded  copies  to  GAD  for  inclusion  in  the 
official  files,  as  required  by  the  Assistance  Administration 
Manual,  Chapter  44.   When  questioned  about  the  lack  of  trip 
reports  in  the  official  files,  GAD  managers  stated  that  there  was 
no  requirement  for  trip  reports.   They  were  apparently  unaware  of 
the  requirements  of  their  Assistance  Administration  Manual. 

0MB  Circular  A-110  (July  1976)  states  that  the  Federal  sponsoring 
agency  shall  make  site  visits  as  frequently  as  practicable  to 
review  program  accomplishments  and  management  control  systems  and 
to  provide  such  technical  assistance  as  may  be  required.   EPA's 
Assistance  Administration  Manual,  Chapter  44,  Section  5b,  also 
emphasized  the  use  of  site  visits  as  a  tool  to  monitor  assistance 
agreements.   The  Manual  states  that  site  visits  should  be  used  to 
monitor:  (1)  actual  versus  scheduled  performance/accomplishments, 
(2)  condition  of  equipment/property  used  on,  or  purchased  for, 
the  project,  (3)  resources  (personnel,  equipment,  facilities, 
etc.)  charged  to  the  project  are  actually  used  on  the  project, 
and  (4)  conditions  that  might  adversely  affect  EPA's  interest, 
i.e.,  change  in  the  recipient's  financial  status,  personnel 
problems,  noncompliance  with  labor/civil  rights  laws,  and/or 
over-extension  of  the  facilities. 
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The  Assistance  Administration  Manual,  Chapter  44,  further  advises 
POs  to  provide  constructive  advice/criticism  during  site  visits, 
but  not  to  attempt  to  supervise  either  the  project  or  the 
recipient's  employees.   In  addition,  POs  are  to  prepare  a  trip 
report  that  highlights  their  findings  and  evaluates  the  quality 
of  work  being  performed.   Copies  of  the  trip  reports  are  to  be 
provided  to  the  Assistance  Administration  Unit  (AAU)  for 
inclusion  in  the  official  file,  as  well  as  documentation  of  any 
follow  up  actions  that  are  taken. 

Site  visits  are  probably  the  POs'  best  tool  to  monitor 
performance  and  expenditures  under  CAs.   The  failure  of  ORD/ERL-A 
to  provide  adequate  travel  funds  to  perform  site  visits  and  the 
failure  of  the  POs  to  effectively  use  these  visits,  when  travel 
funds  were  available,  weakens  ERL-A's  ability  to  assure 
recipients'  compliance  with  CA  terms  and  to  ensure  that  federal 
assets  are  safeguarded. 

Lack  Of  Documentation  Of  CA  Management/Oversight  In  ERL-A  Files 

A  general  lack  of  documentation  for  the  management/oversight  of 
ERL-A  cooperative  agreements  existed  at  ERL-A;  especially  for  the 
UGA  CA.   ERL-A  POs  normally  did  not  receive  progress  reports  as 
required.   When  they  did,  they  were  usually  oral  not  written.   In 
addition,  although  most  POs  stated  they  telephoned  Pis,  there 
were  almost  no  records  of  conversations,  almost  no  trip  reports, 
and  very  few  fax  documents.   This  lack  of  documentation  left  no 
audit  trail,  but  more  importantly,  it  left  no  record  of  either 
the  decision-making  process  or  of  ERL-A's  monitoring  of 
activities  under  the  extramural  agreements.   Lack  of 
documentation  in  ERL-A  CA  files  and  ERL-A's  improper  records 
retention  policy  is  also  addressed  in  Chapter  6  of  this  report. 

The  deficiencies  in  ERL-A  files  were  especially  evident  in  the 
case  of  UGA,  the  only  university  where  we  interviewed  cooperator 
employees  and  reviewed  cooperator  files.   From  these  cooperator 
interviews  and  file  reviews  we  received  information  that  we  were 
not  given  by  ERL-A  staff  and  found  documentation  that  was  not 
included  in  ERL-A  files. 

The  ERL-A  PO,  most  of  the  sub-POs,  and  the  UGA  Project  Manager 
stated  that  their  contacts  pertaining  to  the  UGA  CA  had  been 
verbal.   Both  ERL-A  and  UGA  personnel  explained  that  the  lack  of 
documentation  occurred  as  a  result  of  the  long-term  relationship 
between  ERL-A  and  UGA  and  because  UGA  was  a  local  university. 
The  ERL-A  PO  and  the  UGA  Project  Manager  both  stated  that  they 
had  no  written  correspondence  with  each  other  pertaining  to  the 
CA;  however,  correspondence  between  the  ERL-A  PO  and  UGA  Project 
Manager  was  later  found  in  other  files. 
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RECOMMENDATIONS  -  MANAGEMENT  OF  CAs 


Recommendations  to  the  Assistant  Administrator.  Research  and 
Development 

We  recommend  that  the  Assistant  Administrator  for  Research  and 
Development  ensure  significant  improvements  are  made  in 
assistance  agreement  management  to  assure  compliance  with 
agreement  terms  and  that  Agency  resources  are  being  effectively 
used  and  safeguarded  against  waste  and  abuse.   Specifically,  we 
recommend  the  Assistant  Administrator  require  the: 

Director.  Office  of  Environmental  Processes  and  Effects  Research 
to: 

-  Review  the  adequacy  of  corrective  action  taken  on  the  prior 
1983  DIG  audit  finding  related  to  infrequent  and  inadequate  PO 
site  visits  and  determine  whether  CRD  laboratories  properly 
implemented  ORD's  actions  in  this  area. 

Director.  Environmental  Research  Laboratory  -  Athens  to: 

-  Require  that  CA  PCs  obtain  quarterly  progress  reports  from 
cooperators,  in  compliance  with  CA  special  conditions  and 
Agency  policies,  to  assist  them  in  monitoring  the  status, 
progress,  problems,  and  expenditures  under  CAs.   CA  special 
conditions  should  require  written  progress  reports  to  document 
laboratory  review  and  oversight  of  cooperator  activities. 

-  Require  that  CA  PCs  comply  with  all  Lab  Operating  Procedures 
and  Assistance  Administration  Manual  requirements  in  the 
management  of  CAs. 

-  Require  frequent,  periodic  site  visits  by  CA  POs  and  allocate 
sufficient  travel  resources  to  accomplish  this  critical  control 
technique. 

-  Require  management  review  of  PO  trip  reports  for  CA/IAG  site 
visits  and  that  the  reports,  in  particular,  adequately  document 
PO  oversight  of  expenditures  under  extramural  agreements. 

-  Remind  CA  POs  of  their  financial  management  responsibilities  as 
delineated  in  EPA's  Assistance  Administration  Manual  and 
request  that  GAD  provide  FSRs  to  POs  for  their  use  in 
monitoring  cooperator  financial  transactions. 

-  Provide  CA  POs  with  copies  of  FSRs  from  GAD  as  required 

by  the  Assistance  Administration  Manual  and  that  they  review 
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the  FSRs  and  report  any  discrepancies  to  GAD. 

-  Require  POs  to  maintain  adequate  written  records  to  document 
their  management  and  oversight  of  CAs,  including  but  not 
limited  to  all  ERL-A  and  recipient  correspondence  relating  to 
the  award,  performance,  and  closeout  of  assistance  agreements. 

-  Require  and  ensure  that  cooperators  submit  QA  plans  and  that 
ERL-A  staff  properly  perform  QA  audits  of  cooperator  projects 
and  document  these  audits  in  ERL-A  files. 

AGENCY  RESPONSE  AND  OIG  EVALUATION  OF  AGENCY  COMMENTS 

ORD  Response 

ORD  generally  agreed  with  the  findings  and  recommendations 
presented  in  Chapter  3.   Corrective  actions  and  milestone  dates 
for  completion  of  these  actions  were  sufficient  to  resolve  all 
recommendations  made  to  ORD  and  ERL-A  management. 

GAD  Response 

GAD  disagreed  with  certain  statements  in  Chapter  3  regarding 
specific  CAs  and  lAGs  questioned.   We  generally  disagreed  with 
GAD'S  comments. 

GAD  agreed  with  our  statement  regarding  the  MSU  CA  that  CAs  can 
not  be  used  to  train  federal  employees;  however,  GAD  indicated 
that  an  EPA  employee  on  an  IPA  to  a  recipient  organization  is 
considered  an  employee  of  that  organization  and  could  be  trained 
under  a  cooperative  agreement  if  the  training  were  needed  to 
complete  the  project. 

The  employee's  training  under  the  MSU  CA  was  not  needed  to 
complete  the  project  as  the  GAD  response  suggests.   Rather,  the 
project  was  conceived  in  order  to  provide  a  Phd  for  the  EPA 
employee . 

In  addition,  we  disagree  with  GAD's  implication  that  an  EPA 
employee  on  an  IPA  is  no  longer  a  federal  employee  and, 
therefore,  can  be  trained  using  CA  monies.   Although  an  EPA 
employee's  services  have  been  temporarily  assigned  to  a  recipient 
organization,  the  individual,  in  our  opinion,  remains  an  active 
federal  employee  because  the  federal  government  still  dictates 
the  individual's  level  of  compensation  and  benefits,  not  the 
recipient  organization.   Also,  the  employee  continues  to  accrue 
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federal  retirement  benefits  and  annual/sick  leave,  maintains  his 
federal  health  benefits,  and  is  required  to  return  to  the  federal 
government,  without  submission  of  an  SF-171,  upon  expiration  of 
the  IPA.   Therefore,  the  individual  on  an  IPA  retains  all  the 
attributes  of  a  federal  employee  except  for  the  possible  sources 
of  funding  of  his  compensation  and  benefits.   In  the  case  of  the 
cited  IPA,  even  MSU's  contribution  to  the  individual's  salary  and 
benefits  under  the  IPA  came  from  CA  funds  awarded  by  ERL-A. 
Therefore,  EPA  paid  100  percent  of  the  IPA  costs. 

In  addition,  CAs  funded  from  RiD  appropriations  cannot  be  used  to 
train  federal  employees.   RSD  appropriations  and  related 
congressional  reports  do  not  authorize  federal  staff 
compensation,  benefits,  travel  or  training  expenditures  from  RSD 
funds.   Only  the  SiE  appropriation  and  certain  trust  funds  can  be 
used  to  fund  personnel  costs.   Therefore,  if  EPA  employees  on  an 
IPA  are  still  federal  employees,  the  use  of  RiD  funds  under  a  CA 
to  train  these  employees  may  constitute  a  violation  of 
appropriation  law. 

GAD  also  disagreed  with  our  conclusion  that  the  Venezuelan  lAG 
was  awarded  without  proper  statutory  authority.   According  to 
GAD,  OGC  had  rendered  an  opinion  that  Section  103  of  the  Clean 
Air  Act  authorized  the  issuance  of  lAGs  and  that  with  OIA 
approval,  GAD  had  properly  awarded  the  Venezuelan  lAG  under 
policy  in  effect  at  that  time.   However,  OGC  later  ruled  that 
Section  103  did  not  authorize  foreign  lAGs  and  GAD  discontinued 
approving  foreign  lAGs. 

GAD'S  response  concerning  the  Venezuelan  lAG  omits  critical 
information.   The  application  form  that  GAD  stated  was  used  for 
this  lAG,  indicates  the  form  is  for  approval  of  a  "foreign 
grant/contract."   In  addition,  documentation  in  ERL-A' s  files 
indicated  that  OIA  was  asked  to  assist  with  State  Department 
approval  of  a  cooperative  agreement  to  Venezuela.   The  lAG 
compendium  at  the  time  required  an  OIA  exception  to  award  an  lAG 
directly  to  a  foreign  organization  or  government.   We  found  no 
such  exception,  only  OIA's  apparent  approval  of  a  foreign  CA.   In 
addition,  OGC  had  only  rendered  an  opinion  that  Section  103  of 
the  Clean  Air  Act  authorized  lAGs.   OGC  never  stated  that  foreign 
lAGs  were  authorized.   Later  OGC  clarified  that  foreign  lAGs  were 
not  authorized  under  Section  103  and  the  lAG  compendium  was 
incorrect  in  allowing  an  OIA  exception  to  issuance  of  such  lAGs. 
Therefore,  OGC's  rulings  support  our  conclusion  that  statutory 
authority  never  existed  for  the  issuance  of  the  Venezuelan  lAG. 

GAD'S  complete  response  to  findings  presented  in  Chapter  3  is 
available  upon  request. 
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GAD  generally  concurred  with  Chapter  3's  recommendations  to  the 
GAD  director.   GAD'S  response  to  each  recommendation  in  Chapter  3 
and  actions  needed  for  resolution  of  each  recommendation  are 
presented  in  Appendix  I. 
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ERL-A  ABUSED  CONTRACTING  PROCESS  TO  RETAIN  LONG-TERM 
CONTRACTORS  AND  AVOID  FDLL  AND  OPEN  COMPETITION 


In  all  five  on-site  support  contracts  reviewed  (maximum  value  of 
$31.6  million),  ERL-A  abused  the  procurement  process  to  retain 
favored  contractors  and  their  employees  and/or  utilized  these 
same  contracts  to  perform  prohibited  contracting  activities.   To 
obtain  desired  contracts  and  related  services,  ERL-A  either 
avoided  or  biased  the  competitive  procurement  process  for  all 
five  contracts'.   Over  the  last  six  to  seven  years,  ERL-A  avoided 
competition  by  using  the  8(a)  set-aside  program  to  obtain 
repeated  sole-source  acquisitions  with  current  contractors.   By 
using  the  8(a)  non-competitive  process,  ERL-A  prevented:   (1)  the 
interruption  of  on-site  contractor  services  and  the  loss  of 
contractor  staff  providing  long-term  technical/administrative 
support,  and  (2)  the  additional  administrative  burden  required 
under  a  competitive  procurement.   After  one  incumbent  contractor 
at  ERL-A  no  longer  qualified  for  small  business  8(a)  status  and 
related  sole-source  awards,  the  contract  was  removed  from  the 
8(a)  set-aside  program,  without  adequate  justification,  to  allow 
the  incumbent  an  opportunity  to  compete.   Then,  during  the 
follow-on  "full  and  open"  competition,  ERL-A  biased  the 
procurement  in  favor  of  the  incumbent.   In  another  8(a)  set-aside 
procurement,  ERL-A  split  and  underestimated  procurement 
requirements  and  costs  to  avoid  the  8(a)  competitive  threshold 
and  justify  sole-source  awards.   Further,  ERL-A  improperly  used 
these  on-site  contractors  to  supplement  its  in-house  human 
resource  needs.   ERL-A' s  substantial  dependency  on  on-site 
contractors,  especially  long-term  contractor  employees,  to 
accomplish  its  mission  resulted  in  less  than  arms-length 
relationships  between  ERL-A  and  contractor  staff,  including 
prohibited  personal  services  and  favored  treatment  toward 
incumbent  contractors,  and  ERL-A  ignoring  the  benefits  that  full 
and  open  competition  brings  to  the  procurement  process. 


BACKGROUND 


History  of  Growth  In  Contractor  Support 


Since  1977,  ERL-A  has  been  using  on-site  contractors  to  support 
its  mission.   Over  the  years,  as  ERL-A's  research 


'  Contracts  include  the  three  contracts  in  our  sample  which 
were  subjected  to  indepth  review  and  the  limited  review  of  two 
related  predecessor  contracts. 
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responsibilities  grew  from  supporting  two  to  twelve  environmental 
laws,  so  did  its  dependency  on  contractors.   However,  while  the 
mission  grew,  its  S&E  appropriation  and  FTE  ceiling  remained 
fairly  stable.   Growing  needs  for  additional  federal  staff, 
equipment,  and  travel  to  support  in-house  research  did  not 
increase  in  direct  proportion  to  the  laboratories  increased 
responsibilities.   In  contrast,  extramural  funding  available  for 
contracts,  CAs,  and  lAGs  steadily  increased  from  $5.9  million  in 
1986  to  $9.3  million  in  1992. 


ERL-A  Historical  Funding 
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with  increasing  responsibilities  and  limited  in-house  resources, 
ORD  and  ERL-A,  following  Agency  policy,  turned  to  the  private 
sector  to  augment  its  on-site  needs  for  scientific,  technical, 
and  administrative  support.   Strictly  imposed  federal  employment 
ceilings  made  on-site  contractor  support  staff  critical  to  the 
accomplishment  of  ERL-A  research  goals.   From  1986  to  1991,  on- 
site  contractor  and  cooperator  support  grew  by  84  percent  and  29 
percent,  respectively,  as  illustrated  in  the  chart  below.   On- 
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site  extramural  support  became  important  in  all  areas  of 
laboratory  operations. 

On-Site  Staffing  Changes/1986  to  1991 
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ERL-A  utilized  two  methods  to  procure  scientific,  technical  and 
administrative  contract  support  to  augment  its  on-site  resources: 
(1)  8(a)  set-aside  program  and  (2)  full,  unrestricted 
competition.   However,  ERL-A' s  overwhelming  choice  for  procuring 
contract  assistance  was  the  sole  source,  8(a)  set-asides. 
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Small  Business  Act.  Section  8  fa)  Contracts 

The  purpose  of  Section  8(a)  under  the  Small  Business  Act  (15 
U.S.C.  637)^  was  to  promote  the  development  of  small  business 
concerns  owned  and  controlled  by  socially  and  economically 
disadvantaged  individuals  so  that  such  concerns  can  compete  on  an 
equal  basis  in  the  American  economy. 

The  Small  Business  Administration  (SBA)  is  responsible  for 
certifying  companies  as  eligible  8(a)  status  and  for  monitoring 
contractors  certified  under  the  8(a)  program.   The  8(a)  program 
assists  small  and  disadvantaged  businesses  in  building  the  needed 
experience  where  they  can  successfully  compete  against  other  non- 
targeted  businesses.   Small  disadvantaged  businesses  retain  their 
8(a)  status  for  up  to  nine  years  or  until  they  attain  a  certain 
dollar  revenue  threshold,  whereupon  they  are  required  to  graduate 
from  the  program  to  full  and  open  competition  for  government  and 
private  sector  contracts. 

EPA's  8(a)  Set  Aside  Contract  Program 

Under  the  Small  Business  Act,  EPA  and  other  Federal  agencies  are 
required  to  establish  and  conduct  programs  to  increase  small 
business  enterprise  participation  in  government  procurements. 
Heads  of  federal  contracting  activities  are  responsible  for 
effectively  implementing  the  Small  Disadvantaged  Business 
Utilization  (SDBU)  Programs  within  their  agency's  activities, 
including  achieving  program  goals.   In  1991,  EPA's  goal  was  to 
award  eight  percent  of  its  contracts  in  support  of  small  and 
disadvantaged  business.   EPA's  Office  of  SDBU  is  responsible  for 
providing  guidance  and  assistance  to  EPA  contracting  and  program 
offices  concerning  Section  8(a)  contracting. 

According  to  the  EPA  Project  Officer's  Handbook  -  Chapter  3, 
Section  3. 106-8 (c),  the  PO  has  the  primary  responsibility  for 
identifying  suitable  procurements  for  small  business  8(a)  set- 
asides.   While  the  PO  may  recommend  that  a  requirement  be  met 
through  a  set-aside,  the  determination  to  set-aside  the 
procurement  rests  with  the  CO.   The  CO  may  reserve  the  entire 
amount  (total  set-aside)  or  a  portion  (partial  set-aside)  of  a 


^  The  Small  Business  Act  was  amended  November  15,  1988  under 
the  Business  Opportunity  Development  Reform  Act  of  1988.  Referred 
to  in  this  report  as  the  Small  Business  Act. 
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procurement  for  the  exclusive  participation  of  small  8(a) 
business  concerns. 

EPA  programs  electing  to  contract  under  an  8(a)  set-aside  may 
rely  on  SBA  to  provide  the  names  of  eligible  firms  or  can  propose 
one  of  its  own.   The  recommendation  of  an  8(a)  contractor  for 
contract  award  may  be  made  either  by  the  CO  or  the  PO  after 
appropriate  consultation  with  EPA's  SDBU  Specialist.   If  EPA 
proposes  a  contractor,  SBA  advises  EPA  as  to  whether  the  proposed 
firm  is  8(a)  approved.   Under  the  1988  amendments  to  the  Small 
Business  Act,  when  an  agency  proposes  a  specific  contractor  for 
an  8(a)  procurement,  SBA  must  honor  that  request.   This 
requirement  places  a  significant  amount  of  responsibility  on  the 
requesting  agency.' 

The  Project  Officer's  Handbook  -  Chapter  3,  Section  106-8 (c) 
states  that  it  is  EPA's  policy  not  to  seek  an  8(a)  set-aside 
contract  when  one  or  more  of  four  conditions  exist.   The  last  of 
these  conditions  states: 

. . .  The  contracting  office  can  make  a  noncompetitive 
award  directly  to  a  small  minority  business  concern,  or 
there  is  a  reasonable  probability  that  an  award  can  be 
won  by  such  a  small  minority  business  concern  through 
normal  competitive  procedures. 

Competition  In  Contracting  Act 

The  Competition  in  Contracting  Act  (CICA)  of  1984  (Public  Law  98- 
369)  requires  that,  with  certain  limited  exceptions,  an  executive 
agency  shall  obtain  full  and  open  competition  in  conducting  a 
procurement  for  property  or  services.   Under  the  Act,  there  are 
seven  exceptions  which  would  permit  the  award  of  contracts  under 
procedures  other  than  full  and  open  competition.   Small  and 
disadvantaged  business  set-asides  were  not  specifically  listed  as 
an  exception  for  awarding  sole-source  procurements  under  the 
CICA.   The  Act  makes  specific  reference  to  competition  and  small 
and  disadvantaged  businesses  stating: 


'  GAO  Report  SMALL  BUSINESS:  Problems  in  Restructuring  SBA's 
Minority  Business  Development  Program.  GAO/RCED-92-68,  addresses 
problems  SBA  encountered  in  meeting  geographical  goals  when  it  must 
accept  contractors  recommended  by  Agencies. 
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In  fulfilling  the  statutory  requirements  relating  to 
small  business  concerns  and  socially  and  economically 
disadvantaged  small  business  concerns,  an  executive 
agency  shall  use  competitive  procedures  but  may 
restrict  a  solicitation  to  allow  only  such  business 
concerns  to  compete. 

However,  FAR  6.302  specifically  authorizes  the  Small  Business 
Act,  Section  8(a)  program  for  other  than  full  and  open 
competition  in  awarding  8(a)  contracts.   This  allowed  for  sole 
source,  as  well  as  competitive  acquisitions,  under  the  8(a) 
program. 

1988  Amendments  to  Small  Business  Act 

The  1988  amendments  to  the  Small  Business  Act,*  resulted  in  the 
revision  of  FAR  19.805-1  (effective  October  1,  1989)  to  require 
competition  for  all  8(a)  set-aside  procurements  if: 

(1)  There  is  a  reasonable  expectation  that  at  least  two 
eligible  and  responsible  8(a)  firms  will  submit  offers 
and  that  award  can  be  made  at' a  fair  market  price;  and 

(2)  The  anticipated  award  price  of  the  contract, 
including  options,  will  exceed  $5  million  for 
manufacturing  acquisitions  and  $3  million  for  all 
others. 


ERL-A  EXPLOITED  PROCORBMENTS  TO  RETAIN  FAVORED  COHTRACTORS 

Over  the  last  six  to  seven  years,  ERL-A  officials  exploited  the 
SBA's  Section  8(a)  set-aside  program  to  award  $16  million  in 
sole-source  contracts  to  long-term  on-site  contractors  and  then 
biased  a  $16.8  million  competitive  procurement  to  retain  the 
favored  contractor  after  the  company  was  no  longer  eligible  for 
8(a)  sole-source  awards.   Specifically,  ERL-A:  (1)  exploited  its 
8(a)  sole-source  contracting  authorities  to  further  on-site 
resource  capabilities  under  the  Technology  Applications 
Incorporated  (TAI)  contract  without  competition  which  included  a 
contractor  promoted  modification  that  expanded  the  scope  and 
significantly  increased  the  value  of  the  sole-source  contract  one 


*    Business  Opportunity  Development  Reform  Act  of  1988,  Public 
Law  100-656,  November  15,  1988. 
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day  before  the  contractor's  8(a)  eligibility  expired;  (2) 
requested,  after  TAI  graduated  from  the  8(a)  program,  that  the 
contract  no  longer  be  designated  as  an  8(a)  set-aside  to  allow 
the  incumbent  to  compete  for  the  business;  and  (3)  then  biased 
the  subsequent  competitive  procurement  in  favor  of  TAI.   In  8(a) 
sole-source  awards  to  American  Scientific  International  (AScI) , 
ERL-A  intentionally  split  a  request  for  contract  and 
underestimated  the  cost  of  one  of  the  resulting  contracts  to 
avoid  the  $3  million  competitive  threshold  established  under  the 
1988  amendments  to  the  Small  Business  Act.   In  our  opinion,  these 
actions  demonstrated  ERL-A 's  favored  treatment  of  incumbent 
contractors  and  its  willingness  to  avoid  and,  if  necessary,  to 
impede  competition  in  order  to  retain  these  long-term 
contractors. 

Background 

Since  1982,  ERL-A  awarded  four  scientific  and  technical  support 
contracts  to  TAI  and  three  to  AScI,  totaling  about  $32.8  million. 
Six  of  these  seven  contracts,  totaling  about  $16  million,  were 
awarded  as  8(a)  sole-source  contracts.   The  remaining  contract 
was  classified  as  an  "unrestricted  competitive"  award,  valued  at 
$16.9  million,  to  TAI  after  TAI's  8(a)  eligibility  expired. 
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ERL-A  ON-SITE  TECHKICAL  SUPPORT  CONTRACTS  SINCE  1982 
FOR  CONTRACTORS  IN  OUR  SAMPLE 


Contractor 
Contract  # 

Type 

Award 
Date 

Expired 

Amount 
(MPV) 

Staff 
Years 

TAI 
68-03-3154 

8 (a)    Sole 
Source 

10/01/82 

09/30/83 

$332,283 

8 

TAI   * 
68-03-3198 

8(a)    Sole 
Source 

10/01/83 

05/04/86 

$859,000 

6 

TAI 
68-03-3351 

8(a)    Sole 
Source 

05/05/86 

04/30/91 

$6,564,577" 

31 

TAI 
68-C1-0024 

Competi- 
tive 

05/09/91 

09/30/95 

$16,833,253 

53' 

AScI 
68-03-3551 

8(a)    Sole 
Source 

09/30/87 

09/30/90 

$2,164,193 

24 

AScI   »  ' 
68-C0-0054 

8(a)    Sole 
Source 

09/25/90 

09/30/93 

$3,291,044 

26 

AScI 
68-C1-0012 

8(a)    Sole 
Source 

03/21/91 

09/30/92 

$2,734,210 

10 

*  Originally  a  5-year  contract  (2  base/3  option  years)  with 
maximum  potential  value  (MPV)  of  about  $1.89  million.  However, 
last  two  option  years  not  exercised  in  order  to  award  follow-on 
contract  68-03-3351. 

'  Original  estimate  was  $1.2  million  for  contract  68-03-3351, 
but  modifications  increased  contract  value  to  over  $6.6  million  and 
extended  performance  period  to  5  years. 

'  Estimated  contractor  staffing  level  by  the  fourth  option 
period  of  the  contract. 

*  Last  option  period  not  exercised.  Contract  allowed  to  lapse 
on  September  30,  1992. 

'  AScI  contracts  68-00-0054  and  68-01-0012  essentially  split 
the  SOW  for  predecessor  contract  68-03-3551  into  on-site  and  near- 
site  contracts  with  significant  increase  in  staff  years  from  24  to 
36. 

Audit  Ho.  E1JBF2-04-0300-3100156 


102 


378 


Chapter  4 

ERL-A  Abused  Contracting  Process  To  Retain  Long-term  Contractors  And 

Avoid  Full  And  Open  Competition 


As  shown  above,  TAI  on-site  support  has  grown  from  8  staff  years 
in  1982  to  a  potential  53  staff  years  under  the  current  TAI 
contract.   AScI  contract  staff  years  increased  from  24  in  1990  to 
36  in  1991.   Over  the  life  of  these  contracts,  ERL-A  became 
increasingly  dependent  on  TAI  and  AScI  to  provide  on-site  support 
services.   This  dependence  created  a  virtual  contractor  monopoly 
which  evolved  into  a  prohibited  personal  services  relationship 
between  ERL-A  and  its  on-site  contractors.   Contractor  employees 
became  immersed  into  ERL-A' s  day-to-day  operations  and  were 
treated  like  any  other  federal  resource.   This  prohibited 
relationship  resulted  in  contractor  performance  of  inherently 
governmental  functions  (IGFs)  and  increased  ERL-A' s  vulnerability 
as  contractor  staff  became  more  essential  to  critical  laboratory 
operations. 

ERL-A  Initiated  Repetitive  Sole-Source  Contracts  To  TAI  In  Lieu 
of  Competition 

ERL-A  disregarded  the  overall  gpals  of  the  Small  Business  Act  and 
abused  its  authorities  to  maintain  and  further  its  on-site 
resource  capabilities  with  a  minimum  of  administrative  burden. 
Between  October  1982  and  May  1991,  ERL-A  initiated  three  8(a) 
sole-source  contracts  to  TAI.   Under  8(a)  sole-source  contracts, 
TAI's  presence  at  the  laboratory  grew  from  6  employees  supporting 
one  branch  to  31  employees  supporting  all  four  branches.   Most  of 
this  growth  occurred  under  TAI's  third  sole-source  contract  (68- 
03-3351)  which  was  significantly  modified  both  in  amount  ($3.7 
million  -  143  percent  of  original  contract  estimate)  and  scope 
near  the  end  of  TAI's  8(a)  eligibility.   As  long  as  TAI  was  an 
8(a)  contractor,  ERL-A  used  the  8(a)  umbrella  to  sanction  sole- 
source  procurements.   Even  after  TAI  had  gained  a  competitive 
position  and  a  reasonable  probability  existed  that  TAI  could  win 
an  ERL-A  award  through  normal  competitive  procedures,  ERL-A 
elected  not  to  compete. 

ERL-A' s  initial  support  of  the  8(a)  set-aside  program  was 
encouraged  by  ORD  and  CMD.   The  first  two  contracts  awarded  to 
TAI  and  ERL-A' s  management  of  those  contracts  were  in  basic 
compliance  with  the  intent  of  the  Small  Business  Act.   However, 
as  ERL-A  responsibilities  increased,  annual  intramural  funding 
and  authorized  staffing  levels  remained  relatively  the  same  while 
extramural  funding  steadily  increased.   ERL-A's  dependency  on  the 
extramural  funding  grew  as  contractor  support  extended  into  all 
operations  of  the  laboratory.   One  manager  explained  that  as  ERL- 
A  became  increasingly  dependent  on  contract  support:  "Everyone 
wanted  a  piece  of  the  [extramural]  pie."   ERL-A  staff  fought  for 
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extramural  resources  as  the  only  available  means  of  task 
accomplishment . 

The  four  TAX  on-site  contracts  discussed  below  demonstrate  the 
development  of  ERL-A 's  dependency  on  contractors  to  augment  its 
intramural  resource  and  FTE  deficit.   While  ERL-A' s  management  of 
the  first  two  TAI  contracts  were  generally  in  compliance  with  the 
intent  of  the  Small  Business  Act,  they  offer  a  historical 
perspective  on  TAX'S  growth  at  ERL-A.   ERL-A' s  1985 
reorganization,  commensurate  with  increases  in  extramural  funding 
and  related  increases  in  TAX'S  contract,  was  the  beginning  of 
ERL-A 's  dependency  and  resulting  favoritism  for  the  contractor. 
This  was  clearly  evidenced  in  ERL-A' s  procurement  and  management 
of  the  third  and  fourth  TAX  contracts. 

Contract  No.  68-03-3154.  Awarded  October  1.  1982:   TAI's  first 
sole-source  8(a)  contract  at  ERL-A  (68-03-3154)  was  a  one-year 
level-of -effort  (LOE)  contract.   When  this  contract  was  awarded, 
TAI  had  already  been  in  business  approximately  5  years.   The 
purpose  of  the  ERL-A  contract  was  to  support  the  Biology  Branch 
in  chemical  and  biological  analyses  for  a  project  called  Aquatic 
Ecosystem  Simulator  (AEcoS) .   This  initial  TAX  contract  succeeded 
a  contract  ERL-A  had  with  Bionetics  Corporation'"  and  was  awarded 
as  part  of  the  Agency's  commitment  to  support  small  and 
disadvantaged  business. 

The  original  procurement  request  rationale  showed  that  contract 
68-03-3154  was  originally  intended  to  be  competitively  bid  and 
that  the  period  of  performance  was  planned  at  36  months. 
However,  a  PO  file  memorandum  dated  March  23,  1982  documented 
that  Washington  had  highly  recommended  the  use  of  an  8(a)  firm. 
The  memorandum  further  documented  that  all  or  some  of  the 
employees  working  under  the  existing  Bionetics  contract  could  be 
hired  by  the  new  firm  at  ERL-A' s  recommendation.   The  PO 
concluded: 

I  believe  the  success  of  a  contract  does  not  depend  on 
the  company  that  operates  it  but  rather  on  the  people 
who  work  here  under  the  contract,  and  we  have  a  large 
input  into  the  selection  of  these  people  [emphasis 
added] . 


'"   Bionetics  Corporation  performed  on-site  support  at  ERL-A 
from  March  1980  to  September  1982  under  contract  68-03-2926. 
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Since  ERL-A  would  have  direct  input  into  the  selection  of  the 
contractor  staff,  changing  contractors  was  no  longer  viewed  as 
much  of  a  problem.   The  PO  also  concluded  in  the  March  1982 
memorandum  that  ERL-A  would  have  little  risk  because  if  the 
company  did  not  operate  up  to  ERL-A' s  expectations,  it  would  be 
easy  to  terminate  the  contract.   Another  advantage,  as  described 
by  the  PO,  was  that  under  the  existing  statute  TAX  would  remain 
8(a)  eligible  for  five  years  with  a  possible  two-year  extension. 
This  would  provide  ERL-A  an  opportunity  to  award  repetitive 
follow-on  sole-source  procurements  to  TAX  and  at  the  same  time 
eliminate  the  more  "time  consuming  competitive  process." 

ERL-A  subsequently  submitted  a  request  for  an  8(a)  set-aside  with 
TAX.   In  a  June  1,  1982  letter  to  CMD,  the  PO  stated  that  TAX'S 
proposal  included  the  resumes  of  all  but  one  of  the  individuals 
who  had  been  working  under  the  Bionetics  contract.   However, 
TAX'S  proposed  cost  for  the  first  year  was  about  $100,000  higher 
than  that  being  paid  to  Bionetics.   ERL-A  files  documented  that 
on  June  29,  1982  the  PO  petitioned  CMD  to  reconsider  and  allow 
the  laboratory  to  compete  the  on-site  procurement.   The  PO  argued 
that  it  would  be  in  the  "worst  interest  of  the  government"  to  pay 
a  higher  cost  to  contract  with  an  8(a)  contractor  considering  the 
Lab's  budget  constraints.   The  PO  claimed  that  there  were  other 
available  firms  with  much  lower  overhead  and  G&A  rates  and 
requested  that,  instead  of  an  8(a)  set-aside  with  TAX,  CMD  extend 
the  Bionetics  contract  into  FY  83  to  accommodate  budget 
constraints  and  to  allow  a  competitive  follow-on.   However,  ERL-A 
apparently  agreed  to  a  one-year  contract  with  TAX  despite  the 
higher  cost.   Because  the  FY  83  cost  of  the  TAX  contract  exceeded 
the  available  resources,  ERL-A  decreased  the  scope  of  the 
contract  to  approximate  its  budgeted  resources.   The  award  of 
this  8(a)  sole-source  contract  to  TAX  demonstrates  an  EPA 
weakness  in  controlling  contractor  costs.   Although  this  contract 
award  contributed  to  EPA's  goals  for  8(a)  contracts,  ERL-A 
actually  suffered  because  it  paid  a  higher  cost  for  the  same 
employees  for  less  work. 

Contract  No.  68-03-3198.  Awarded  October  1.  1983:   This  was  TAI's 
second  8(a)  sole-source  contract.   The  PO  said  that  ERL-A 
retained  TAX  for  the  second  contract  because  they  were  pleased 
with  TAX'S  work  and  TAX  had  been  very  accommodating  to  ERL-A. 
Therefore,  on  October  1,  1983,  TAX  was  awarded  a  new  five-year 
contract  having  a  two-year  base  period  and  three  one-year 
options.   The  contract's  initial  estimated  value  was  $1,889,999. 
During  our  review  of  contract  files,  no  evidence  was  found  that 
competing  this  procurement  was  ever  discussed  by  ERL-A  or  CMD. 
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Before  the  first  option  on  contract  68-03-3198  was  exercised, 
ERL-A  went  through  a  reorganization  which  necessitated  an 
expansion  of  the  contract.   Contract  support  was  expanded  to  the 
Director's  Office,  Program  Operations  Office,  and  the  four 
research  branches.   Indirect  research  support  would  include 
graphic  services,  consulting  services,  typing  services  for 
reports,  manuscripts,  and  setup  of  symposia,  conferences,  peer 
reviews,  and  meetings.   Because  of  the  numerous  changes  to  the 
contract  scope,  ERL-A  decided  not  to  exercise  the  contract 
options  under  68-03-3198  and  instead  awarded  a  third  sole-source 
contract  to  TAX  with  a  greatly  expanded  scope.  However,  until  the 
new  contract  could  be  procured,  ERL-A,  through  CMD,  modified  68- 
03-3198  (modification  11,  dated  December  11,  1984)  to  compensate 
for  the  expanded  scope. 

Contract  No.  68-03-3351.  Awarded  May  5.  1986:   This  contract  was 
TAI's  third  straight  8(a)  sole-source  award.     ERL-A's 
procurement  proposal  to  CMD  on  May  13,  1985  requested  a 
noncompetitive  8(a)  contract  for  the  period  May  5,  1986  to 
September  30,  1989  for  an  estimated  cost  of  $2.6  million.   By  the 
expiration  of  this  contract,  the  value  increased  through 
modifications  over  two  and  one-half  times  ($6.55  million)  the 
original  $2.6  million  estimate,  the  number  of  contract  employees 
increased  over  100  percent,  and  the  period  of  performance  was 
extended  by  2  years  to  a  5  year  performance  period.   ERL-A's 
justification  for  its  third  noncompetitive  procurement  (68-03- 
3351)  was  that  the  contract  would  be  awarded  to  a  firm  [TAI] 
pursuant  to  Section  8(a)  of  the  Small  Business  Act.   In  the 
proposal,  ERL-A  attempted  to  further  justify  the  sole-source 
procurement  as  follows: 

The  information  to  be  developed  or  the  resources  to  be 
provided  by  the  contract  are  not  available  in  EPA  or 
from  other  sources.   Existing  contractual  mechanisms 
are  inadequate  in  scope  to  address  the  breadth  of 
support  to  be  secured  under  the  proposed  contract 
[emphasis  added] . 

This  justification  appeared  to  fit  one  of  the  seven  exceptions 
outlined  in  the  CICA  for  awarding  contracts  under  procedures 
other  than  competitive.   Specifically,  the  Act  states  that  an 
executive  agency  may  use  procedures  other  than  competitive 
procedures  when  "the  property  or  services  needed  by  the  executive 
agency  are  available  from  only  one  responsible  source  and  no 
other  type  of  property  or  services  will  satisfy  the  needs  of  the 
executive  agency."   However,  the  CICA,  requires  that  two  rules  be 

Audit  No.  E1JBF2-04-0300-3100156 
106 


382 


chapter  4 

ERL-A  Abused  Contracting  Process  To  Retain  Long-term  Contractors  And 

Avoid  Full  And  Open  Competition 


applied  to  determine  if  services  are  unique  and  available  from 
only  one  source. 

(1)  ...  the  property  or  services  shall  be  considered  to 
be  available  from  only  one  source  if  the  source  has 
submitted  an  unsolicited  research  proposal  that 
demonstrates  a  unique  and  innovative  concept  ...  ;  and 

(2)  in  the  case  of  a  follow-on  contract  for  the 
continued  development  or  production  of  a  major  system 
or  highly  specialized  equipment  when  it  is  likely  that 
award  to  a  source  other  than  the  original  source  would 
result  in  (i)  substantial  duplication  of  cost  ...  or 
(ii)  unacceptable  delays  in  fulfilling  the  executive 
agency's  needs  .... 

In  the  case  of  the  TAX  procurement,  neither  applied.   The  v/ork 
provided  for  in  the  TAI  contract  was  not  of  a  unique  nature  and 
did  not  involve  the  development  of  major  systems  or  highly 
specialized  equipment  which  would  justify  other  than  a 
competitive  procurement.   The  work  performed  by  TAI  consisted 
mainly  of  "bench-level"  support  for  research  and  development 
which  was  available  from  other  sources.   In  contrast,  ERL-A  had 
argued  the  availability  of  alternative  sources  approximately  four 
years  earlier  when  it  awarded  TAI  its  first  contract.   CMD  took 
no  exception  to  ERL-A' s  procurement  proposal  and  awarded  a  third 
8(a)  sole-source  contract  to  TAI. 

During  this  time,  the  Section  8(a)  program  provided  for  both 
sole-source  and  competitive  procurements.   FAR  6.302-5  provided 
that  when  procuring  under  the  Small  Business  Act,  Section  8(a) 
program  agencies  could  use  other  than  full  and  open  competition. 
This  interpretation  allowed  for  sole-source  as  well  as 
competitive  acquisitions  under  the  8(a)  program  authority.   Since 
competitive  thresholds  were  not  put  into  the  authority  until 
October  1,  1989,  ERL-A  and  CMD  had  the  choice  between  competition 
among  8(a)  firms,  an  8(a)  sole-source  award,  or  unrestricted 
competition.   ERL-A's  and  CMD's  request  was  for  a  sole-source 
8(a)  award.   According  to  the  Project  Officers'  Handbook,  April 
1984  [M-3 . 106-8 (c) (1) ] ,  CMD ' s  subsequent  approval  of  a  sole- 
source  8(a)  award  was  contrary  to  EPA's  policy  not  to  seek  an 
8(a)  contract  if: 

The  contracting  office  can  make  a  noncompetitive  award 
directly  to  a  small  minority  business  concern  [not 
participating  in  the  8(a)  program],  or  there  is  a 
reasonable  probability  that  an  award  can  be  won  by  such 
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a  small  minority  business  concern  through  normal 
competitive  procedures. 

Awarding  a  third  8(a)  sole-source  procurement  to  TAI  also 
potentially  violated  the  intent  of  the  CICA  which  specifically 
stated: 

In  fulfilling  the  statutory  requirements  relating  to 
small  business  concerns  and  socially  and  economically 
disadvantaged  small  business  concerns,  an  executive 
agency  shall  use  competitive  procedures  but  may 
restrict  a  solicitation  to  allow  only  such  business 
concerns  to  compete. 

While  a  sole-source  acquisition  could  be  used,  the  CICA 
encouraged  competition  for  small  and  disadvantaged  business  and 
the  Small  Business  Act  encouraged  the  development  of  firms  so 
they  could  compete  in  the  American  market. 

At  the  time  of  this  third  sole-source  procurement  TAI  had 
acquired  a  competitive,  if  not  monopolistic,  position  at  ERL-A. 
TAI  had  been  performing  successfully  as  the  on-site  contractor 
for  the  past  two  years  and  its  employees  were  already  on-site  and 
familiar  with  the  work  being  performed.   Furthermore,  TAI  had 
also  gained  a  competitive  edge  through  the  contract  modification 
to  68-03-3198  which  expanded  its  staffing  at  ERL-A  to  perform  the 
revised  SOW  tasks  while  the  follow-on  contract  was  being 
negotiated.   Although  awarding  8(a)  sole-source  contracts  was 
administratively  easier  and  less  time-consuming  for  ERL-A, 
competing  contracts  gives  the  added  benefit  to  the  government  of 
controlling  costs.   TAI  had  already  fully  demonstrated  its 
ability  to  perform  and  to  compete,  at  a  minimum,  with  other  firms 
participating  in  the  8(a)  program. 

It  was  to  ERL-A' s  advantage  to  restrict  the  procurement  to  TAI 
because  of  its  desire  to  retain  the  contract  employees  they  had 
developed  and  to  guarantee  continuity  of  services  to  preclude 
interruption  of  mission-critical  research.   ERL-A's  continued 
efforts  to  award  TAI  sole-source  contracts  increased  with  its 
vulnerability  to  contractor  support.   There  was  no  evidence  in 
ERL-A  or  CMD  files  where  competition  was  ever  considered  for  this 
contract  procurement.   ERL-A's  initiation  of  this  sole-source 
procurement  to  TAI  again  avoided  competition  under  the  veil  of 
the  8(a)  program  and  continued  to  demonstrate  its  favored 
treatment  of  the  incumbent. 
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Significant  Modifications  of  Contract  68-03-3351  Circumvented 
Competition;   ERL-A  also  avoided  competition  for  contract  awards 
when  it  made  two  substantial  modifications  (modifications  7  and 
16)  to  contract  68-03-3351.   Each  modification's  estimated  value 
was  over  $1  million  and  resulted  in  additional  services  performed 
by  TAX .   Both  modifications  were  initiated  and  promoted  by  the 
contractor.   Modification  16  significantly  extended  the  scope  and 
period  of  contract  performance  just  one  day  before  TAI's 
graduation  from  the  8(a)  program  when  its  eligibility  for  8(a) 
sole-source  awards  would  expire.   In  our  opinion,  both 
modifications  represented  a  substantial  change  in  the  size  and 
scope  of  the  contract  and  further  abused  the  8(a)  program.   By 
the  expiration  of  contract  68-03-3351,  its  value  increased  over 
two  and  one-half  times  the  original  estimate,  the  number  of 
contract  employees  increased  over  100  percent,  additional 
contractor  duties  were  added,  and  the  period  of  performance  was 
extended  by  two  years  to  a  five-year  performance  period. 

Modification  7 

Modification  7  increased  the  contract's  LOE  by  50  percent  at  an 
additional  cost  of  $1,287,821.   The  original  LOE  initially 
provided  for  16  man-years.   Within  eight  months  after  contract 
award,  ERL-A  was  discussing  the  possibility  of  modifying  the  TAI 
contract.   On  April  10,  1987  modification  7  was  approved  to 
increase  the  LOE  by  the  addition  of  eight  new  staff  positions. 
ERL-A  file  documentation  indicated  that  the  contractor  may  have 
initiated  and  promoted  the  reguest  to  extend  and  modify  the 
contract.   In  a  letter,  dated  December  17,  1986,  TAI's  president 
wrote  to  a  CMD  CO  about  extending  their  contract  at  the  Gulf 
Breeze  Laboratory.   TAI  was  scheduled  to  graduate  from  the  8(a) 
program  on  April  21,  1987  and  would  be  precluded  from  competing 
for  the  follow-on  contract  at  Gulf  Breeze.   The  Gulf  Breeze 
Laboratory  and  CMD  had  elected  to  keep  the  this  procurement  as  an 
8(a)  set-aside.   TAI's  president  wrote: 

. . .we  recognize  that  contractual  considerations  may 
preclude  this  action  [contract  extension  at  Gulf 
Breeze].   However,  other  alternatives  exist.   We 
currently  support  the  ERL  (Athens,  Georgia)  and  the 
Environmental  Monitoring  and  Support  Laboratory 
(Cincinnati,  Ohio).   ...Through  the  appropriate 
modifications  to  either  of'  these  contracts,  TAI  could 
continue  to  support  the  Gulf  Breeze  laboratory  without 
any  cessation  of  services  or  disruption  of  personnel 
[emphasis  added].   In  fact,  a  precedent  for  this  action 
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exists  within  the  EPA  and  we  will  be  happy  to  discuss 
the  details  with  you  at  the  appropriate  time. 

A  record  of  communication,  dated  January  7,  1987,  showed  that 
within  one  month  after  receipt  of  this  letter,  ERL-A  requested  an 
increase  in  the  LOE  under  modification  7  roughly  equivalent  to 
TAX'S  loss  of  contract  work  at  Gulf  Breeze.   Therefore,  the  TAX 
letter  regarding  loss  of  the  Gulf  Breeze  contract  and  its 
location  in  the  ERL-A  files  raises  questions  as  to  ERL-A' s  actual 
intent  in  requesting  an  increase  of  the  LOE  under  ERL-A' s  TAX 
contract.   While  the  value  of  modification  7  did  approximate 
TAX'S  contract  loss  at  Gulf  Breeze,  none  of  the  additional  work 
proposed  under  modification  7  appeared  related  to  TAX'S  Gulf 
Breeze  work. 

ERL-A  documented  in  the  January  1987  record  of  communication  that 
SBA  initially  denied  CMD's  request  for  modification  7  to  amend 
the  contract's  LOE.   SBA  wanted  ERL-A  and  CMP  to  compete  the 
contract.   However,  file  documentation  show  that  TAX  later 
informed  CMD  that  SBA  had  reconsidered  and  was  now  saying  that 
the  LOE  could  be  increased  for  both  the  current  and  option  years. 
No  file  documentation  existed  at  either  ERL-A  or  CMD  that  showed 
SBA  resistance  to  TAI's  request  or  a  subsequent  change  in 
attitude.   Neither  did  we  find  any  record  of  CMD's  or  ERL-A's 
verification  of  TAI's  statement.   The  only  documented  SBA 
stipulation  found  was  that  the  proposed  modification  must  be 
received  in  the  SBA  office  prior  to  TAX'S  graduation  date  on 
April  21,  1987.   On  March  10,  1987.,  ERL-A  officials  submitted  a 
procurement  request  to  CMD  stating  that  the  modification  was 
necessary  due  to  an  underestimation  of  manpower  needed  to  perform 
laboratory  support  services  for  the  various  on-going  research 
programs  at  the  facility.   This  modification  request  occurred 
just  ten  months  after  contract  68-03-3351  was  awarded.   The 
resulting  modification  7,  dated  May  6,  1987,  increased  the  LOE 
for  the  base  year  by  6,080  hours  and  each  of  the  two  option  years 
by  15,360.  This  approximated  the  value  of  the  contract  TAX  lost 
at  Gulf  Breeze. 

Modification  16 

A  subsequent  change  in  the  Section  8(a)  set-aside  program  allowed 
participating  firms  to  extend  their  graduation  date.   TAI's 
graduation  date  was  extended  12  months  from  April  21,  1987  to 
April  21,  1988.   In  November  1987,  the  second  year  of  this  3-year 
contract,  TAI  contacted  ERL-A  officials  to  request  an  extension 
of  the  period  of  performance  under  68-03-3351  for  an  additional 
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20  months  to  a  total  of  5  years.   TAI  gave  ERL-A  officials  a 
package  of  sample  documents  with  an  example  of  where  SBA  approved 
a  2-year  extension  of  an  engineering  support  contract  between  TAI 
and  the  Department  of  the  Navy.   TAI  informed  ERL-A  that: 

Contracting  Officer  may  elect  to  purchase  additional 
supplies  or  services  called  by  the  contract  or  may 
elect  to  extend  the  term  of  the  contract  (FAR  17.201). 
...FAR  17.204(e)  states  "The  total  of  the  basic  and 
option  periods  shall  not  exceed  five  years  in  the  case 
of  services,  and  the  total  of  the  basic  and  option 
quantities  shall  not  exceed  the  requirements  for  five 
years  in  the  case  of  supplies,  unless  otherwise 
authorized  by  statute." 

TAI  also  provided  the  laboratory  pro-forma  contract  modification 
documents  to  assist  ERL-A  in  its  request  to  CMD.   ERL-A  officials 
used  the  pro-forma  examples  (filled-in  the  blanks)  submitted  by 
TAI  and  on  December  15,  1987  requested  an  extension  of  the 
contract  from  CMD  under  the  8(a)  program  through  April  1991.   The 
PC  noted  in  the  request  to  CMD  that  the  extension  would  serve: 

...  to  ensure  continuity  of  services  and  to  eliminate 
the  potential  cost  of  having  to  recompete  [once  TAI 
graduated  from  8(a)  eligibility].   Also,  it  would  help 
EPA  to  meet  set-aside  goals  for  disadvantaged 
businesses. 

SBA  said  that  it  would  grant  approval  to  the  modification  as  long 
as  the  contract  SOW  was  not  changed  and,  as  stated  previously, 
the  modification  was  in  SBA's  office  prior  to  TAI's  graduation 
date  on  April  21,  1988. 

ERL-A  took  maximum  advantage  of- TAI's  extended  8(a)  graduation 
date  through  issuance  of  modification  16  which  extended  the 
contract's  period  of  performance  by  two  additional  option  periods 
and  increased  the  LOE  by  approximately  four  staff  positions. 
This  change  permitted  TAI  to  continue  providing  services  to  ERL-A 
20  months  beyond  its  graduation  from  the  8(a)  program  and 
increased  its  on-site  staff  and  workload  without  competing  a  new 
contract. 

In  our  opinion,  contrary  to  SBA's  warning,  modification  16 
changed  the  scope  of  the  contract  substantially  because  the 
contract  value  increased  by  $2.4  million  (a  92  percent  increase 
over  the  initial  contract  value) .   The  modification  also  expanded 
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the  contract's  scope  to  provide  additional  contract  services  for: 
Chemistry  Branch  Support  which  included  Chemical  Dye 
Transformation,  Metal-Humic  Interactions,  Chemical  Availability 
Enhancement;  Biology  Branch  Support  included  Trace  Gas  Fluxes  and 
Bioremediation  Processes  and  Systems;  Assessment  Branch  Support 
which  included  technical  liaison  between  ERL-A  Assessment  Branch 
and  OSW  Waste  Characterization  Branch,  Analysis  Modeling  Section; 
and  Indirect  Support  included  quality  assurance  and  Preventive 
Maintenance  Program  Support.   To  get  SBA  approval,  the  scope  of 
the  contract  was  to  remain  unchanged.   However,  from  our 
analysis,  we  concluded  that  these  activities  were  major  additions 
to  the  scope  of  the  original  contract  and,  therefore,  the  scope 
changed  substantially. 

A  CMD  legal  review  dated  April  7,  1988,  also  questioned  the 
propriety  of  extending  a  contract  when  a  firm  was  about  to 
graduate  from  the  8(a)  program.   The  CMD  attorney  commented: 

In  light  of  legislation  on  the  Hill  which  will  preclude 
awards  to  8(a)  firms  which  contain  options  when  the 
8(a)  firm  is  about  to  graduate,  it  concerns  me  that  the 
addition  here  of  Options  III  and  IV  is  an  attempt  to 
keep  TAI  on-board  for  2  more  periods  when  firm  is 
graduating  4/21/88. 

Nevertheless,  on  April  20,  1988,  just  one  day  before  TAI 
graduated  from  the  SBA  8(a)  set-aside  program.  SBA  approved  the 
extension  of  the  contract  from  a  three  to  a  five-year  contract 
with  the  addition  of  at  least  four  staff  years  in  1988. 
According  to  0AM,  the  legal  comment  was  only  advisory  and  OGC 
signed  the  file  signifying  legal  sufficiency  of  the  proposed 
modification. 

EPA's  vulnerability  to  the  TAI  contractor  dramatically  increased 
under  contract  68-03-3351.   In  the  interest  of  ERL-A,  the  number 
of  contract  employees  under  this  third  TAI  sole-source  contract 
was  increased  by  100  percent  and  on-site  contractor  support 
expanded  to  include  almost  all  of  the  laboratory's  operations. 
At  the  end  of  this  contract,  the  contractor  support  services  had 
developed  into  prohibited  personal  services  relationships  between 
contractor  staff  and  ERL-A  staff,  contractor  performance  of 
inherently  governmental  functions  (IGFs) ,  and  directed 
subcontracting  by  ERL-A  to  further* avoid  competition  and  to 
obtain  consultants  and  other  laboratory  needs  unattainable  with 
limited  intramural  funds. 
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ERL-A  Biased  the  Competitive  Procurement  Process  For  TAI's  Fourth 
Contract  Award.  Contract  68-C1-0024 

ERL-A  recommended  the  removal  of  the  technical  support  contract 
from  the  8(a)  program  alter  TAI_ graduated  from  the  8(a) 
eligibility  and  then  biased  the*  follow-on  competitive  procurement 
through  its  technical  evaluation  ranking  factors  and  evaluation 
of  contractor  proposals.   ERL-A  documented  in  its  Acquisition  and 
Source  Selection  Plan  and  CMD  concurred  that  the  contract  was 
removed  from  8(a)  status  to  increase  competition.   However,  only 
two  contractors  submitted  proposals  for  this  procurement.   In  our 
opinion,  the  second  proposal  was  a  token  submission  by  the  other 
ERL-A  on-site  8(a)  contractor  (AScI).   AScI  had  not  attended  the 
pre-proposal  conference  and  its  proposal  was  characterized  as 
deficient. 

At  the  time  of  the  competitive  procurement,  ERL-A's  vulnerability 
to  the  TAX  contractor  had  increased  substantially.   of  the  seven 
EPA  contracts  awarded  to  TAI  since  1982,  three  provided  technical 
support  directly  to  ERL-A.   Over  the  life  of  these  three 
contracts,  TAI  became  ERL-A's  primary  technical  support 
contractor.   Since  its  initial  contract  in  1982,  the  number  of 
employees  under  the  contract  had  grown  from  6  to  31.   ERL-A  had 
become  as  reliant  on  TAI  employees,  as  it  was  on  its  own  staff, 
to  perform  work  critical  to  the  accomplishment  of  the 
laboratory's  mission. 

ERL-A  Recommended  Removal  of  the  TAI  Contract  From  The  8(a) 
Program:   At  the  end  of  contract  68-03-3351,  when  ERL-A  could  no 
longer  use  the  8(a)  umbrella  to  contract  with  TAI,  ERL-A 
recommended  that  the  contract  be  removed  from  the  8(a)  set-aside 
program.   After  expiration  of  the  third  8(a)  sole-source  contract 
(68-03-3351)  on  April  30,  1991,  ERL-A  would  have  been  required  to 
compete  its  on-site  support  contract  under  the  8(a)  set-aside 
program  because  it  exceeded  the  $3  million  competitive  threshold 
established  under  the  1988  amendments  to  the  Small  Business  Act. 
If  the  contract  remained  as  a  8(a)  set-aside,  ERL-A  risked  losing 
TAI  and  its  employees  because  TAI  no  longer  qualified  as  an  8(a) 
contractor  and  would  not  be  allowed  to  compete.   By  removing  the 
rontract  from  3(aj  .jrogram  and  allowing  for  full  and  open 
competition,  TAI  would  be  eligible  to  compete. 

We  found  no  just  j.t  labie  support  for  removing  Ll.is   on'-rac'c  fr  -r^ 
the  S(a)  program.   The  proposed  staffing  levels,  staffing  rcix, 
and  the  SOW  for  this  procurement  did  not  differ  substanti:  11 y 
from  the  requirements  in  tne  predecessor  contmct.   i'lu-  rer.ova  ; 
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of  the  contract  from  the  8(a)  prograra  contradicted  ERL-A's 
previous  efforts  to  keep  the  procurement  8(a)  sole  source,  even 
though  they  made  substantial  changes  to  the  SOW  and  staffing 
levels.   Because  of  ERL-A's  reliance  on  TAI  and  its  prior  efforts 
to  retain  the  incumbent,  we  could  not  determine  any  other  reason 
for  the  decision  to  remove  the  contract  from  the  8(a)  program 
other  than  the  desire  of  the  ERL-A  officials  to  allow  the 
incumbent  to  bid  and  to  continue  as  ERL-A's  on-site  contractor. 

FAR  19.501,  entitled  Set  Asides  for  Small  Business,  states: 

Once  a  product  or  service  has  been  acquired 
successfully  by  a  contracting  office  on  the  basis  of  a 
small  business  set-aside,  all  future  requirements  of 
that  office  for  that  particular  product  or  service  not 
subject  to  simplified  small  purchase  procedures  shall, 
if  required  by  agency  regulations  [emphasis  added],  be 
acquired  on  the  basis  of  a  repetitive  set  aside.   This 
procedure  will  be  followed  unless  the  contracting 
officer  determines  that  there  is  not  a  reasonable 
expectation  that  1)  offers  will  be  obtained  from  at 
least  two  responsible  small  business  concerns  offering 
the  products  of  different  small  business  concerns  and 
2)  awards  will  be  made  at  reasonable  prices. 

However,  EPA  had  no  regulation  to  require  repetitive  set-asides. 
CMD's  Small  Business  Specialist  told  us  that  the  programs  are  not 
obligated  to  keep  any  contract  in  the  8(a)  set-aside  program  and 
can  remove  a  contract  at  any  time  without  justification.   The 
specialist  provided  two  examples  of  when  it  would  be  acceptable 
to  remove  a  contract  from  8(a)  status:  (1)  if  it  was  determined 
that  the  solicitation  would  not  receive  enough  bids  from 
small/minority  business  and  (2)  if  the  proposed  work  was  within 
the  capability  of  large  business  only. 

To  justify  unrestricted  competition,  ERL-A  stated  in  the 
Acquisition  and  Source  Selection  Plan  (approved  December  10, 
1990)  that  the  follow-on  contract  would  be  enlarged  in  scope  to 
over  twice  the  original  LOE  due  to  increased  demands  on  ERL-A's 
support.   The  original  LOE  on  the  predecessor  contract  (contract 
68-03-3351)  was  16  contractor  staff  compared  to  the  proposed 
first-year  staffing  of  39  for  the  proposed  contract.   However, 
approximately  31  TAI  employees  were  actually  on-site  when  the 
predecessor  contract  expired  which  would  only  represent  an 
increase  of  8  employees.   In  our  opinion,  this  does  not  represent 
a  substantial  enough  increase  in  scope  to  argue  that  this 
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contract  could  be  performed  by  a  large  business  only, 
especially,  since  TAX  had  been  successfully  performing  this 
contracted  work  for  nine  years  as  an  8(a)  contractor. 

In  addition,  the  SOW  for  the  proposed  contract  changed  minimally, 
if  at  all,  from  the  SOW  on  the  predecessor  contract.   During  the 
pre-proposal  conference  on  December  19,  1990,  one  contractor 
asked  "How  do  the  requirements  specified  in  this  RFP  differ  from 
the  requirements  in  the  current  technical  support  contract  [C8- 
03-3351]  at  Athens-ERL?"   ERL-A  responded  that  "The  staffing 
levels,  staffing  mix,  and  specific  aspects  of  the  statement  of 
work  for  the  current  contract  do  not  differ  substantially  from 
those  requirements  stated  in  this  RFP."   The  primary  change 
between  this  competitive  procurement  and  the  predecessor  contract 
was  that  TAX  was  no  longer  an  8(a)  contractor. 

In  the  Acquisition  and  Source  Selection  Plan,  ERL-A  recommended 
that  the  acquisition  be  competed  on  an  unrestricted  basis  to 
ensure  adequate  competition  and-  to  "accommodate  the  incumbent 
contractor  which  has  graduated  from  the  8(a)  program."   In  our 
opinion,  this  was  not  an  acceptable  reason  to  remove  the  contract 
from  the  8(a)  set-aside  program.   The  purpose  of  the  8(a)  program 
is  to  develop  the  minority  business  to  the  point  where  it  can  be 
competitive  on  an  equal  basis  in  the  American  economy  not  to 
sustain  that  business  once  it  graduates  from  the  program. 
Regardless  of  the  scope  similarities  between  the  current  and 
proposed  contract,  the  specialist  and  contracting  officer 
accepted  ERL-A' s  contention  that  the  procurement  was  "Within  the 
capability  of  large  business  only." 

ERL-A's  logic  in  justifying  full  and  open  competition  for  this 
award  was  inconsistent  with  past  justifications  for  8(a)  sole- 
source  awards.   Under  the  predecessor  contract  (68-03-3351),  the 
contract  SOW  expanded  from  support  for  one  branch  to  support  to 
all  the  branches  and  the  LOE  increased  by  twice  the  original  LOE 
(from  16  employees  to  31  employees.)   At  that  time,  ERL-A 
justified  keeping  this  contract  as  a  sole-source  procurement 
because  the  work  to  be  performed  by  the  contractor  was  unique  and 
not  available  from  other  sources.   Since  the  SOW  for  the  proposed 
competitive  contract,  in  ERL-A's  own  words,  remained  basically 
the  same,  the  work  would,  according  to  prior  ERL-A  logic,  still 
be  unique  and  allow  awarding  the  contract  under  procedures  other 
than  competitive.   However,  to  fulfill  its  current  objectives 
[retention  of  TAX],  ERL-A  now  argued  that  the  new  procurement  was 
only  within  the  capability  of  large  business. 
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ERL-A  Biased  The  RFP  And  Technical  Evaluation  To  Favor  TAI : 

Once  the  procurement  was  removed  from  the  8(a)  set-aside  program, 
ERL-A  went  through  the  required  actions  for  a  competitive 
procurement.   Although  it  was  fairly  certain  that  TAI  would  have 
a  competitive  advantage,  ERL-A  established  technical  ranking 
factors  which  favored  TAI  and  made  it  extremely  difficult  for 
others  to  compete.   For  instance:  (1)  the  technical  evaluation 
ranking  factors  put  the  most  points  (65  percent)  on  experience 
and  required  key  employee  commitment  letters  which  also  favored 
TAI;  and  (2)  the  proposed  statement  of  work  encompassed  too  many 
tasks  which  made  it  difficult  for  competing  contractors,  other 
than  TAI,  to  have  the  technical  expertise  to  fulfill  all 
responsibilities.   These  biases  created  an  unfair  advantage  for 
TAI  as  the  incumbent  contractor  because  they  had  most  of  the 
employees  required  by  the  RFP  already  performing  the  SOW  tasks 
and  ERL-A  was  openly  pleased  with  TAI's  performance.   ERL-A 
predicted  significant  interest  in  the  contract  and  anticipated 
strong  competition.   However,  ERL-A's  relationship  with  TAI  and 
the  biasing  of  the  procurement  resulted  in  only  one  other 
contractor,  AScI,  submitting  a  proposal  for  this  procurement. 
AScI  was  also  an  8(a)  on-site  contractor  at  ERL-A  and  its 
contract  was  due  to  expire  and  be  re-awarded  during  this  same 
time  period.   With  the  submittal  of  only  two  proposals,  we 
believe  that  ERL-A  actions  discouraged  competition.   With  all 
this  in  favor  of  the  incumbent,  ERL-A's  technical  review 
naturally  led  to  the  conclusion  that  the  incumbent  was  the  best 
qualified  for  award.   While  this  procurement  went  through  the 
competitive  process,  in  our  opinion,  it  was  less  than  competitive 
and  failed  to  serve  the  best  interests  of  the  Federal  government. 

The  Competition  in  Contracting  Act  of  1984  states  that  in 
preparing  for  the  procurement  of  property  or  services,  an 
executive  agency  shall: 

(A)  specify  its  needs  and  solicit  bids  or  proposals  in 
a  manner  designed  to  achieve  full  and  open  competition 
for  the  procurement; 

(B)  use  advance  procurement  planning  and  market 
research;  and 

(C)  develop  specifications  in  such  manner  as  is 
necessary  to  obtain  full  and  open  competition  with  due 
regard  to  the  nnture  of  the  property  or  servi^^^  to   e 
acquired. 
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contract  could  be  performed  by  a  large  business  only, 
especially,  since  TAX  had  been  successfully  performing  this 
contracted  work  for  nine  years  as  an  8(a)  contractor. 

In  addition,  the  SOW  for  the  proposed  contract  changed  minimally, 
if  at  all,  from  the  SOW  on  the  predecessor  contract.   During  the 
pre-proposal  conference  on  December  19,  1990,  one  contractor 
asked  "How  do  the  requirements  specified  in  this  RFP  differ  from 
the  requirements  in  the  current  technical  support  contract  [G8- 
03-3351]  at  Athens-ERL?"   ERL-A  responded  that  "The  staffing 
levels,  staffing  mix,  and  specific  aspects  of  the  statement  of 
work  for  the  current  contract  do  not  differ  substantially  from 
those  requirements  stated  in  this  RFP."   The  primary  change 
between  this  competitive  procurement  and  the  predecessor  contract 
was  that  TAX  was  no  longer  an  8(a)  contractor. 

In  the  Acquisition  and  Source  Selection  Plan,  ERL-A  recommended 
that  the  acquisition  be  competed  on  an  unrestricted  basis  to 
ensure  adequate  competition  and-  to  "accommodate  the  incumbent 
contractor  which  has  graduated  from  the  8(a)  program."   In  our 
opinion,  this  was  not  an  acceptable  reason  to  remove  the  contract 
from  the  8(a)  set-aside  program.   The  purpose  of  the  8(a)  program 
is  to  develop  the  minority  business  to  the  point  where  it  can  be 
competitive  on  an  equal  basis  in  the  American  economy  not  to 
sustain  that  business  once  it  graduates  from  the  program. 
Regardless  of  the  scope  similarities  between  the  current  and 
proposed  contract,  the  specialist  and  contracting  officer 
accepted  ERL-A' s  contention  that  the  procurement  was  "Within  the 
capability  of  large  business  only." 

ERL-A's  logic  in  justifying  full  and  open  competition  for  this 
award  was  inconsistent  with  past  justifications  for  8(a)  sole- 
source  awards.   Under  the  predecessor  contract  (68-03-3351),  the 
contract  SOW  expanded  from  support  for  one  branch  to  support  to 
all  the  branches  and  the  LOE  increased  by  twice  the  original  LOE 
(from  16  employees  to  31  employees.)   At  that  time,  ERL-A 
justified  keeping  this  contract  as  a  sole-source  procurement 
because  the  work  to  be  performed  by  the  contractor  was  unique  and 
not  available  from  other  sources.   Since  the  SOW  for  the  proposed 
competitive  contract,  in  ERL-A's  own  words,  remained  basically 
the  same,  the  work  would,  according  to  prior  ERL-A  logic,  still 
be  unique  and  allow  awarding  the  contract  under  procedures  other 
than  competitive.   However,  to  fulfill  its  current  objectives 
[retention  of  TAX],  ERL-A  now  argued  that  the  new  procurement  was 
only  within  the  capability  of  large  business. 
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ERL-A  Biased  The  RFP  And  Technical  Evaluation  To  Favor  TAI : 

Once  the  procurement  was  removed  from  the  8(a)  set-aside  program, 
ERL-A  went  through  the  required  actions  for  a  competitive 
procurement.   Although  it  was  fairly  certain  that  TAI  would  have 
a  competitive  advantage,  ERL-A  established  technical  ranking 
factors  which  favored  TAI  and  made  it  extremely  difficult  for 
others  to  compete.   For  instance:  (1)  the  technical  evaluation 
ranking  factors  put  the  most  points  (65  percent)  on  experience 
and  required  key  employee  commitment  letters  which  also  favored 
TAI;  and  (2)  the  proposed  statement  of  work  encompassed  too  many 
tasks  which  made  it  difficult  for  competing  contractors,  other 
than  TAI,  to  have  the  technical  expertise  to  fulfill  all 
responsibilities.   These  biases  created  an  unfair  advantage  for 
TAI  as  the  incumbent  contractor  because  they  had  most  of  the 
employees  required  by  the  RFP  already  performing  the  SOW  tasks 
and  ERL-A  was  openly  pleased  with  TAI's  performance.   ERL-A 
predicted  significant  interest  in  the  contract  and  anticipated 
strong  competition.   However,  ERL-A's  relationship  with  TAI  and 
the  biasing  of  the  procurement  resulted  in  only  one  other 
contractor,  AScI ,  submitting  a  proposal  for  this  procurement. 
AScI  was  also  an  8(a)  on-site  contractor  at  ERL-A  and  its 
contract  was  due  to  expire  and  be  re-awarded  during  this  same 
time  period.   With  the  submittal  of  only  two  proposals,  we 
believe  that  ERL-A  actions  discouraged  competition.   With  all 
this  in  favor  of  the  incumbent,  ERL-A's  technical  review 
naturally  led  to  the  conclusion  that  the  incumbent  was  the  best 
qualified  for  award.   While  this  procurement  went  through  the 
competitive  process,  in  our  opinion,  it  was  less  than  competitive 
and  failed  to  serve  the  best  interests  of  the  Federal  government. 

The  Competition  in  Contracting  Act  of  1984  states  that  in 
preparing  for  the  procurement  of  property  or  services,  an 
executive  agency  shall: 

(A)  specify  its  needs  and  solicit  bids  or  proposals  in 
a  manner  designed  to  achieve  full  and  open  competition 
for  the  procurement; 

(B)  use  advance  procurement  planning  and  market 
research;  and 

(C)  develop  specifications  in  such  manner  as  is 
necessary  to  obtain  full  and  open  competition  with  due 
regard  to  the  nature  of  the  jroperty  or  servi^^^  to   c 
acquired. 
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On  September  25,  1990,  ERL-A  submitted  a  Request  for  Contract  for 
a  follow-on  contract  with  TAX.   The  request  was  for  a  17-inonth 
base  year  and  three  option  years  at  an  estimated  cost  of  $18.8 
million.   [After  CMD  review,  the  performance  period  was  changed 
to  a  5-month  base  period  and  4  one-year  option  periods.]   To 
promote  competition,  ERL-A  outlined  in  the  Acquisition  and  Source 
Selection  Plan  nine  ways  they  would  enhance  competition.   ERL-A 
also  documented  in  the  Plan  that  no  restrictive  criteria  would  be 
used.   Further,  they  would  promote  competition  by  placing  more 
emphasis  on  personnel  qualifications  and  the  proposed  management 
plan  than  corporate  experience,  thereby  enhancing  the  potential 
for  participation  by  firms  that  have  not  had  direct  experience 
supporting  ERL-A.   The  RFP  contained  two  lists  of  contractors  who 
would  possibly  bid  on  the  recompete  of  this  contract.   The  first 
list  outlined  six  contractors  with  TAX  being  the  first  contractor 
listed.   The  second  was  an  alphabetical  list  of  58  additional 
contractors.   The  RFP  was  issued  to  40  sources.   During  the  pre- 
proposal  conference  held  on  December  19,  1990,  only  three 
contractors  were  present.   When  the  RFP  was  closed  on  January  22, 
1991,  only  two  proposals  were  submitted,  one  from  TAX  and  the 
other  from  AScI,  an  8(a)  on-site  contractor  also  located  at  ERL- 
A. 

Proposals  submitted  for  this  procurement  were  evaluated  on  five 
criteria:   (1)  Demonstrated  Corporate  Experience;  (2) 
Demonstrated  Experience  and  Qualifications  of  Proposed  Upper 
Level  Personnel — Base  Level  of  Effort;  (3)  Qualifications  of 
Other  Base  Level  of  Effort  Personnel;  (4)  Adequacy  of  Program 
Management  Plan;  and  (5)  Adequacy  of  Quality  Assurance  Program 
Plan.   The  maximum  points  that  a  contractor  could  obtain  under 
this  RFP  was  3600.   Criteria  2  and  3  accounted  for  65  percent  of 
the  total  available  points.   While  most  of  the  points  were  placed 
on  experience  qualifications,  TAX  had  an  advantage,  under 
Criteria  1,  4,  and  5,  from  being  the  incumbent  for  the  last  9 
years.   For  Demonstrated  Corporate  Experience,  TAX  had  gained 
experience  in  managing  a  contract  with  a  SOW  almost  identical  to 
the  one  outlined  in  this  RFP.   For  criteria  4  and  5,  TAX  had  the 
advantage  because  the  TAX  manager  served  as  ERL-A's  Quality 
Assurance  Officer  which  was  an  inherently  governmental  function. 
ERL-A  technical  review  of  the  two  proposals  resulted  in  TAX 
receiving  a  score  of  2640  and  AScX  receiving  a  score  of  1800  (a 
difference  of  840  points).   AScX's  lower  score  was  attributed  in 
great  part  to  points  lost  in  the  experience  qualifications 
category  because  AScX  did  not  obtain  personnel  commitment  letters 
as  required  by  the  RFP. 


Audit  No.  E1JBF2-04-0300-3100156 
117 


393 


Chapter  4 

ERL-A  Abused  Contracting  Process  To  Retain  Long-term  Contractors  And 

Avoid  Full  And  Open  Competition 


Ranking  Experience  at  65  Percent  Biased  the  Procureinent 

In  their  Acquisition  and  Source  Selection  Plan,  ERL-A  documented 
that  the  offeror's  capability  of  providing  and  managing  highly 
qualified  scientific  and  technical  personnel  was  considered  more 
important  thah  cost  factors  under  this  acquisition.   ERL-A  placed 
the  most  emphasis  on  personnel  qualifications  which  accounted  for 
65%  of  the  total  available  points.   The  RFP  stated  that  the 
contractor  would  be  required  to  provide  personnel  who  were  highly 
qualified  in  a  number  of  technical  and  scientific  disciplines. 
The  work  provided  for  under  the  SOW  of  work  primarily  provided 
for  bench-level  support.   Through  review  of  the  AScI's  technical 
proposal  and  through  an  interview  with  another  contractor  in 
attendance  at  the  pre-bid  conference,  we  determined  that 
obtaining  employees  qualified  to  perform  under  the  proposed  SOW 
was  not  prohibitive.   In  fact,  most  of  the  employees  AScI 
proposed  met  the  SOW  qualifications.   However,  as  the  incumbent 
contractor,  TAI  had  a  significant  advantage  because  TAI  had 
provided  support  to  Athens  for  the  past  nine  years  and  ERL-A 
officials  were  openly  pleased  with  their  work.   Some  favorable 
comments  made  on  the  TAI  proposal  in  the  Technical  Evaluation 
Report,  dated  February  20,  1991  were.   (1)  the  employees  had 
experience  with  a  contract  SOW  almost  identical  to  the  one  in  the 
RFP,  and  (2)  the  employees  were  already  on  site  and  were 
essentially  or  currently  performing  the  same  duties  required  by 
the  SOW.   However,  TAI's  most  significant  advantage  was  that  ERL- 
A  had  helped  to  develop  expertise  in  the  employees  working  under 
TAI's  contract.   Therefore,  to  have  a  reasonable  chance  at 
winning  the  contract  the  contractor  would  have  to  meet  ERL-A' s 
personnel  expectations  and  hire  the  employees  already  under  the 
TAI  contract. 

Discounting  Corporate  Experience  Hurt  Competitors 

ERL-A  documented  that  corporate  experience  was  weighted  much  less 
heavily  (8  percent)  than  personnel" qualifications,  and  this 
should  enhance  competition  by  reducing  the  incumbent's  advantage 
in  this  area.   We  determined  that  this  would  not  be  the  case  when 
ERL-A  considered  employees  to  be  more  important  than  the 
contractor  itself.   Under  this  point  allocation,  another  large 
business  might  successfully  demonstrate  significant  corporate 
experience  in  performing  similar  support  type  contracts,  but  when 
rated  at  8  percent  this  experience  would  provide  little 
advantage. 
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The  Technical  evaluation  report  documented  that  TAI  had 
demonstrated  its  ability  to  manage  contracts  similar  in  size, 
nature,  and  scope  to  that  described  in  the  RFP.   TAI  described  6 
contracts  to  show  appropriate  corporate  experience.   However, 
approximately  50  percent  of  TAI's  laboratory  experience  was 
gained  at  ERL-A  which  could  have  been  considered  a  weakness. 
AScI  had  broad  experience  in  conducting  and  managing  contracts 
such  as  the  one  described  in  the  SOW.   AScI  reported  19  contracts 
providing  environmental  services  throughout  the  U.S.  with 
contract  values  ranging  from  $200,000  to  $6,200,000.   However,  in 
the  technical  evaluation,  ERL-A  emphasized  that  AScI's  experience 
spanned  only  a  short  period  of  time — less  than  5  years.   ERL-A 
scored  TAI  and  AScI  equally  for  corporate  experience. 

Considering  that  ERL-A  documented  in  the  Acquisition  and  Source 
Selection  Plan  that  technical  proficiency  would  be  weighted  more 
heavily  than  cost,  ERL-A  officials  did  not  seem  interested  in 
determining  the  extent  of  AScI  performance.   TAI  had  an  advantage 
over  any  competitor  because  it  was  already  performing  the  tasks 
documented  in  the  SOW  in  support  of  all  four  branches  and  also 
providing  administrative  support.   However,  AScI  did  not  perform 
on-site  services  for  the  Biology  and  Measurement  branches  under 
its  current  contract  at  ERL-A.   On  April  9,  1991,  the  CMD 
contract  specialist  informed  ERL-A  that  where  the  offeror  is 
known  to  have  performed  contracts  for  comparable  work,  their  past 
performance  under  the  agreements  should  be  evaluated.   On  April 
15,  1991,  ERL-A  commented  on  the  past  performance  of  each  of  the 
offerors  in  its  supplemental  technical  evaluation  report.   ERL-A 
responded  in  the  report  that: 

Since  both  offerors  are  currently  performing  work  at 
the  laboratory,  we  did  not  seek  comments  from  other  EPA 
or  government  offices  but  are  providing  comments  from 
the  branches  that  these  contractors  are  supporting. 

The  RFP  outlined  contractor  support  for  each  of  the  four 
branches.   Because  AScI  did  not  provide  services  to  the  Biology 
and  Measurement  Branches,  no  comments  could  be  provided. 
Therefore,  it  appeared  in  the  supplemental  narrative,  that  AScI 
did  not  possess  the  capabilities  to  perform  the  duties  in  these 
branches.   AScI  had  outlined  in  its  proposal  work  that  it 
performed  in  the  area  of  Biology  and  Measurement  under  other 
contracts.   However,  ERL-A  elected  not  to  obtain  comments  from 
outside  sources.   This  caused  us  to  conclude  that  there  was  a 
lack  of  any  interest  on  behalf  of  ERL-A  to  actually  determine  the 
technical  proficiency  of  AScI. 
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Coitunitment  Letters  and  Start-Up  Plan  Created  An  Unfair  Advantage 

ERL-A  stated  in  the  Acquisition  and  Source  Selection  Plan  that 
should  a  contractor  other  than  the  incumbent  receive  the  contract 
award,  there  was  a  further  risk  that  ERL-A  activities  could  be 
disrupted  during  the  contractor  changeover.   Therefore,  TAI  had 
an  obvious  advantage  in  that  it  could  guarantee  100  percent 
productivity  from  day  one  of  the  contract.   To  minimize  what  it 
considered  to  be  an  unacceptable  disruption  in  service,  ERL-A 
required  that  offerors  develop  a  start-up  plan  as  part  of  an 
overall  management  plan  which  would  ensure  full  operations  witi.in 
30  days  of  award.   However,  as  described  by  ERL-A,  a  competing 
contractor  would  require  many  months  to  become  familiar  with  work 
already  being  performed  by  the  TAI  employees.   Further,  as  part 
of  the  plan,  contractors  were  required  to  submit  commitment 
letters  for  key  employees.   Unless  a  competing  contractor  hired 
the  employees  already  working  under  the  TAI  contract,  they  had 
little  chance  of  winning  this  procurement. 

ERL-A' s  requirement  for  employee  commitment  letters  gave  an 
additional  advantage  to  TAI.   The  commitment  letters  were  a 
subcategory  of  experience  qualifications  which  accounted  for  65 
percent  of  the  total  available  points.   The  RFP  required  37 
employees  for  the  base  level  of  effort  for  which  commitment 
letters  had  to  be  submitted.   Through  review  of  the  technical 
evaluation  report,  dated  February  20,  1991,  we  determined  that 
commitment  letters  were  easily  obtainable  from  employees  already 
working  at  ERL-A.   Contractors  usually  did  not  obtain  the  letters 
from  contingency  hires.   As  the  incumbent,  TAI  already  had  31  of 
these  37  employees  essentially  performing  the  same  duties 
required  by  the  SOW.   Five  of  the  remaining  six  employees  were 
contingency  hires.   The  technical  evaluation  report  documented 
that  all  the  on-board  TAI  personnel  had  signed  a  letter  of 
commitment  and  the  remaining  positions  would  be  filled  as  soon  as 
tasking  was  made  available.   However,  the  AScI  proposal  was 
considered  deficient  in  relation  to  the  TAI  contract  for 
experience  qualifications  because  they  failed  to  submit 
commitment  letters  for  the  proposed  employees.   In  most  cases, 
the  employees  AScI  proposed  did  meet  the  technical  qualifications 
of  the  SOW.   However,  the  non-submittal  of  the  commitment  letters 
resulted  in  a  loss  of  585  points. 

After  the  technical  evaluation  of  the  proposal  was  completed, 
AScI  had  another  opportunity  to  increase  its  score  by  improving 
on  the  deficiencies  in  the  proposal.   A  supplemental  technical 
evaluation  of  the  proposals  was  issued  April  15,  1991.   TAI's 
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score  was  increased  from  2640  to  2910  and  AScI's  score  was 
increased  from  1800  to  2245.   The  AScI  proposal  was  still 
deficient  because  they  failed  to  provide  commitment  letters  for 
some  of  the  employees.   Therefore,  we  further  question  AScI's 
resolve  and  whether  AScI  submitted  a  serious  bid  for  the 
contract. 

Under  the  commitment  letters,  the  prospective  employees  would  be 
required  to  commit  to  working  at  ERL-A  for  a  minimum  of  one  year 
The  purpose  of  commitment  letters  according  to  ERL-A  was  to 
provide  a  way  to  evaluate  the  company's  ability  to  provide  the 
necessary  expertise.   However,  in  our  opinion,  commitment  letters 
only  served  to  give  ERL-A  a  way  to  establish  that  current 
contractor  employees  providing  on-site  research  support  would 
continue  to  be  employed.   However,  commitment  letters  made  it 
more  difficult  for  competing  contractors  to  comply  with  the 
personnel  requirements  of  the  RFP.   We  believe  that  the  hiring  of 
acceptable  employees  could  have  been  reasonably  accomplished  in 
the  30-day  transitional  period.   However,  the  30  day  start-up 
period  posed  an  additional  obstacle  to  competing  contractors.   As 
part  of  the  start-up  plan,  the  contractor  had  to  demonstrate  that 
it  would  be  "fully  operational"  at  the  end  of  30  days.   ERL-A 
documented  the  importance  of  retaining  TAI  employees  in  its  April 
16,  1991  request  to  extend  the  TAI  contract  68-03-3351  by  two 
weeks  (from  May  1  -  May  14,  1991)  until  the  new  contract  could  be 
awarded.   The  new  contract  was  anticipated  to  be  awarded  by  May 
1,  1991.   ERL-A  justified  the  extension  under  the  authority  of  41 
U.S.C.  253  (c)  (1)  stating  "only  one  responsible  source  for  the 
services  to  satisfy  the  Agency's  requirement".   Specifically,  the 
request  noted: 

Although  other  firms  exist  with  the  capability  to 
supply  the  general  type  of  services  required  for  the 
projects  in  progress,  they  do  not  have  the  in-depth 
familiarity  with  these  projects  to  step  in  and 
immediately  take  over  and  continue  task  activities  to 
completion.   For  instance,  the  research  activities 
require  "hands  on"  familiarity  and  technical  expertise 
relative  to  the  methodology  and  instrumentation.   New 
personnel  would  require  many  months  to  gain  the 
familiarity  and  expertise  inherent  in  the  incumbent 
personnel.   Also,  new  personnel  would  need  to  become 
familiar  with  previous  studies,  technical  approaches 
that  have  been  followed  to  date,  and  procedural 
requirements . 
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To  further  demonstrate  the  bias  presented  by  the  3  0-day  start-up 
plan,  the  incumbent  would  be  given  60  days  to  phase  out 
operations  should  they  be  unseated  in  this  procurement.   The 
Acquisition  and  Source  Selection  Plan  documented  that  under  the 
Continuity  of  Services  clause  the  incumbent  would  be  given  up  to 
60  days  after  expiration  of  the  contract  for  phase-in/phase-out 
services.   The  phase-in/phase-out  services  required  the  incumbent 
to  provide  phase-in  training  and  to  cooperate  in  any  transition 
should  a  different  contractor  be  selected  for  award.   Unless  the 
competing  contractor  could  obtain  commitment  letters  from  the 
employees  already  working  under  the  TAX  contract,  it  seems 
unlikely  that  it  could  hire  37  employees  for  the  on-site  work  and 
be  fully  operational  in  30  days.   With  a  65  percent  ranking 
factor,  obstacles  to  fulfilling  personnel  requirements,  in 
particular  commitment  letters,  would  make  it  very  difficult  for 
competitive  firms  to  score  in  the  competitive  range. 

SOW  Encompassed  Too  Many  Tasks 

The  SOW  was  also  restrictive  in  that  it  encompassed  too  many 
tasks  which  made  it  difficult  for  competing  contractors  to  have 
the  technical  expertise  required  to  perform  all  tasks.   There  was 
no  apparent  interest  on  the  part  of  ERL-A  or  CMD  to  break  up  the 
contract  into  smaller  procurements  which  could  have  permitted 
further  small  and  disadvantaged  business  participation.   However, 
as  discussed  previously  ERL-A' s  interest  was  in  TAI  and  its 
employees  not  in  8(a)  participation.   Having  an  all  encompassing 
SOW  would  naturally  favor  the  incumbent. 

TAI  Documented  Minimum  Competition 

ERL-A  officials  also  documented  that  they  anticipated  strong 
competition.   In  the  Acquisition  and  Source  Selection  Plan,  ERL-A 
documented  that  potential  offerors  had  already  expressed  an 
interest  in  the  RFP  including  a  number  of  EPA's  on-site  support 
contractors.   ERL-A  represented  that  approximately  50  firms  had 
requested  a  copy  of  the  solicitation.   Because  of  the  strong 
competition  anticipated,  ERL-A  documented  that  a  market  survey 
was  unnecessary  as  required  by  the  Competition  in  Contracting  Act 
since  a  number  of  these  organizations  are  known  to  have  the 
capability  of  performing  the  required  services.   The  RFP  was 
subsequently  issued  to  40  companies  identified  as  potential 
sources. 

While  we  did  not  see  evidence  of  strong  competition  at  the  pre- 
proposal  conference  or  in  subsequent  proposals,  we  did  find  where 
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TAI  predicted  its  own  chances  of  winning  the  ERL-A  contract  at  95 
percent.   TAI  summarized  its  strengths  which  included:  proven 
incumbent;  high  customer  satisfaction;  detailed  knowledge  of 
customer  needs  and  requirements;  and  competitive  salary 
structure.   TAI's  self  assessed  weaknesses  included:  customer  is 
sensitive  to  increasing  indirect  costs;  and  as  incumbent,  we 
could  be  vulnerable  to  lowballer  on  direct  labor  costs.   Contrary 
to  ERL-A's  claim  that  it  anticipated  strong  competition,  TAI 
documented  only  minimum  opposition.   TAI  noted  that  providing 
qualified  key  personnel  would  be  a  major  obstacle  for  its 
competitors.   This  would  be  an  obstacle  primarily  because 
commitment  letters  were  required  under  the  request  for  proposal 
and  the  most  knowledgeable  personnel  were  currently  under  the  TAI 
contract. 

In  a  TAI  Recapture  Plan,  dated  November  29,  1990,  TAI  anticipated 
competition  from  only  three  contractors.   Although  the  AScI 
contractor  worked  on-site  at  ERL-A,  AScI  did  not  send  a 
representative  to  the  pre-proposal  conference  held  at  ERL-A.   The 
pre-bid  conference,  held  on  December  19,  1990  showed  that 
anticipated  competition  was  more  in  line  with  what  TAI  had 
predicted  because  only  three  contractors  (including  TAI) 
attended.   Of  the  three  firms  attending  the  pre-bid  conference, 
only  TAI  submitted  a  proposal.   We  contacted  the  other  two 
contractors  who  attended  the  pre-proposal  conference  to  determine 
why  they  did  not  submit  a  proposal  on  the  REP.   One  contractor 
did  not  submit  a  proposal  because:  (1)  TAI  had  a  reputation  for 
low-balling,  (2)  the  perception  was  that  ERL-A  was  pleased  with 
the  work  of  the  incumbent  and  EPA  usually  awarded  to  incumbents, 
(3)  the  contract  was  fairly  low-rated,  meaning  a  lot  of  the 
positions  were  for  technician-level  employees,  and  (4)  the 
contract  was  perceived  as  being  a  personal  service  contract. 

On  December  21,  1990,  two  days  after  the  pre-proposal  conference, 
the  other  contractor  who  was  in  attendance  at  the  pre-proposal 
conference  wrote  a  letter  to  CMD  requesting  that  the  date  for 
submittal  of  proposal  be  extended  to  January  31,  1991.   CMD 
extended  the  date  to  January  22,  1991.   However,  we  found  no 
documentation  in  the  CMD  files  relating  to  the  request  or  why 
CMD  and  ERL-A  did  not  take  this  opportunity  to  increase 
competition  for  this  procurement  by  extending  the  date  to  January 
30,  1991,  as  requested.   File  documentation  from  this  contractor 
show  that  the  extension  was  requested  due  to  the  significant 
modifications  expected  in  the  RFP  as  a  result  of  questions 
discussed  during  the  pre-proposal  conference,  as  well  as  the  time 
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and  effort  required  to  prepare  a  quality  proposal  in  response  to 
the  new  RFP  requirements. 

AScI  Proposal  Appears  To  Be  Token  Submission 

The  lack  of  apparent  resolve  on  the  part  of  AScI  suggests  that 
the  proposal  may  have  been  submitted  as  a  token  bid.   This 
assertion  is  made  because:  (1)  AScI  did  not  attend  the  pre- 
proposal  conference;  (2)  the  AScI  proposal  was  deficient  and  AScI 
did  not  try  to  resolve  important  deficiencies;  and  (3)  ERL-A  did 
not  utilize  all  available  opportunities  to  increase  competition. 
If  ERL-A  had  received  only  one  proposal,  ERL-A  would  have  been 
required  to  take  additional  steps  to  increase  competition.   This 
would  have  delayed  the  date  of  award  and  disrupted  the  work. 
Also,  if  the  work  was  supposed  to  be  within  the  capability  of 
large  business  only,  the  receipt  of  a  second  proposal  from  an 
8(a)  contractor  raises  additional  question  as  to  the  competitive 
nature  of  this  procurement.   However,  CMD  accepted  the  two 
proposals  as  being  in  the  competitive  range;  thereby,  ruling  that 
the  procurement  met  the  requirements  of  competition. 

ERL-A' s  long-term  utilization  of  TAI  employees  as  equivalent  FTEs 
to  perform  personal  services  and  IGFs  contributed  to  TAI's 
advantage  in  this  procurement.   ERL-A's  and  CMD's  action  or 
inactions  at  the  pre-proposal  conference,  the  biased  ranking 
factors,  a  questionable  second  proposal,  and  a  reluctance  to 
allow  a  short  filing  extension  for  a  third  competitor  makes  us 
question  the  competitive  nature  of  the  TAI  procurement. 

AScI  Contract  Split  To  Circumvent  Competitive  Requirements  Of  The 
Small  Business  Ret 

ERL-A  officials  underestimated  a  follow-on  contract  (68-C0-0054) 
with  AScI  to  avoid  the  $3  million  dollar  competition  threshold 
established  under  the  Small  Business  Act,  Section  8(a).   On  July 
3,  1990,  ERL-A  requested  a  second  contract  (68-04-0012)  for  AScI 
which  was  intended  for  off -site  services.   The  SOWs  for  the  on- 
site  and  off-site  contracts  were  identical  and  "off-site"  was 
roughly  two  miles  from  ERL-A  at  a  contractor  facility  established 
for  the  sole  purpose  of  providing  support  to  the  laboratory.   The 
proposed  off -site  facility  was  to  be  paid  for  under  the  contract. 
According  to  ERL-A  management,  the  prime  motivation  for  a  second 
AScI  contract  was  a  pressing  need  for  additional  space  at  the 
laboratory  which  necessitated  the  relocation  of  personnel  off- 
site.   However,  this  factor  alone  would  not  justify  two  separate 
8(a)  contracts.   In  our  opinion,  the  only  purpose  of  two 
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contracts  was  to  avoid  the  prolonged  competition  process  for  a 
single  8(a)  contract  in  excess  of  $3  million  and  the  possible 
disruption  of  services  if  a  contractor  other  than  AScI  should  win 
the  award.   By  ensuring  the  retention  of  AScI  and,  more 
importantly,  its  employees,  ERL-A  avoided  the  inconvenience  and 
the  perceived  risk  of  competition.   This  calculated  action  by 
ERL-A  intentionally  circumvented  established  provisions  of  the 
Small  Business  Act  which  required  competition  for  8(a)  contracts 
over  $3  million. 

The  1988  revisions  to  the  Small  Business  Act  established  monetary 
competitive  thresholds  for  8(a)  procurements.   The  statutory 
thresholds  were  written  into  SBA  regulation  13  CFR  124.311(a)(2) 
which  states: 

...  a  contract  opportunity  offered  to  the  8(a)  program  for 
award  shall  be  awarded  on  the  basis  of  a  competition 
restricted  to  eligible  program  participants  if  the 
anticipated  award  price  of  the  contract,  including  options, 
will  exceed  $5,000,000  for  contracts  assigned  manufacturing 
Standard  Industrial  Classification  (SIC)  codes  and 
$3,000,000  for  all  other  contracts. 

The  congressional  intent  as  shown  in  the  Small  Business  Act, 
Section  101  was  to  increase  competition  in  order  to  promote  the 
Congressionally  mandated  business  development  objectives  and 
purposes.   By  establishing  maximum  dollar  amounts  for  8(a)  sole- 
source  contracting.  Congress  required  competition  within  the  8(a) 
program.   Prior  to  the  amendment's  effective  date  of  October  1, 
1989,  large  sole-source  acquisitions  could  be  awarded  without 
competition. 

On-site  AScI  Contract 

On  February  22,  1990,  ERL-A  submitted  a  three-year  $4.9  million 
sole-source  procurement  request  to  be  awarded  sole  source  to  AScI 
for  on-site  support.   The  request  was  approved  through  the 
Director  of  OEPER  and  the  AA  for  Research  and  Development.   On 
March  14,  1990,  without  ERL-A' s  knowledge,  CMD  requested  that  SBA 
approve  a  competitively  bid  8(a')  set-aside  sinre  t'le  maximum 
potential  value  of  the  contract  exceeded  the  $3  million 
noncompetitive  threshold  for  8(a)  contracts  established  by  the 
1988  amendments  to  the  Small  Business  Act.   On  March  19,  1990, 
SBA  notified  CMD  of  its  acceptance  of  the  competitiv/"  set-aside. 
SBA  instructed  CMD  to  advertj.se  the  procurement  i  n  the  Commerce 
Business  Daily  and  issue  a  solicitation. 
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On  March  23,  1990,  after  its  initial  review  of  ERL-A's  request, 
CMD  informed  ERL-A  that  the  requested  procurement  exceeded  the  $3 
million  threshold  for  noncompetitive  8(a)  awards  and  would  have 
to  be  competitively  bid.   ERL-A  then  was  faced  with  advertising 
for  a  follow-on  contract  and  developing  technical  evaluation 
criteria  for  proposals.   CMD  further  stated  that,  if  the  contract 
was  to  be  competitively  awarded,  ERL-A  would  have  to  provide 
substantial  effort  to  award  the  contract  before  September  30, 
1990,  when  AScI's  current  contract  expired. 

Subsequent  to  CMD's  communication  to  ERL-A  that  an  award  in 
excess  of  $3  million  would  have  to  be  competed,  a  note  in  the 
ERL-A  PO's  file,  dated  April  9,  1990,  documented: 

In  accordance  with  [Senior  Science  Advisor],  the  AScI 
continuation  procurement  package  beginning  10/1/90  should 
not  exceed  $3  million  for  the  three  year  period  [emphasis 
added] . 

The  note  also  stated  that  the  laboratory  director  concurred  with 
the  decision.   On  April  11,  1990,  two  days  after  the  date  of  this 
file  note,  ERL-A  submitted  a  new  request  to  CMD  for  an  on-site 
AScI  contract  with  a  revised  cost  estimate  of  $2.9  million.   This 
was  just  under  the  $3  million  8  (a)  competition  threshold 
established  in  the  Small  Business  Act. 

ERL-A  officials  maintained  that  there  was  no  intent  to  avoid 
competition  when  they  withdrew  the  initial  procurement.   There 
was  merely  a  reduction  in  anticipated  work  needed  under  the 
contract.   Our  review  of  ERL-A  and  CMD  file  documents  indicated, 
that  while  the  laboratory  support  functions  described  under  the 
original  and  revised  contract  request  for  on-site  support 
remained  virtually  the  same,  ERL-A  took  deliberate  steps  to 
reduce  the  procurement  to  under  $3  million  threshold.   While  the 
procurement  request  remained  at  three  years,  the  estimated  cost 
was  reduced  to  $2,984,073.   ERL-A  accomplished  the  reduction  by 
reducing  consulting  costs,  and  eliminating  $168,886  in  clerical 
support  costs,  $708,410  in  quantity  option  increases,  and 
$1,082,164  in  labor  categories  and  other  direct  costs.   By 
reducing  the  proposed  cost  estimate  below  $3  million,  ERL-A  was 
able  to  award  the  8(a)  set-aside  sole-source  contract  to  the 
incumbent,  AScI,  and  avoid  the  additional  administrative  burden 
of  awarding  an  8(a)  competitive  procurement. 

No  documented  evidence  was  found  that  either  OEPER  or  CMD 
questioned  the  significant  revisions  and/or  omissions  to  the 
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proposed  contract.   The  only  written  comment  found  related  to  the 
reduction  in  the  contract  scope  and  estimated  cost  was  a 
statement  in  the  revised  contract  request  transmittal  letter 
dated  April  11,  1990  as  follows: 

We  have  re-evaluated  our  needs  for  on-site  contract 
support  and,  as  discussed  with  you  on  April  5,  reduced 
the  level-of -effort  accordingly. 

There  was  no  documented  evidence  in  either  CMD's  or  ERL-A 's  files 
concerning  the  April  5,  1990  discussion  mentioned  in  the 
transmittal  letter. 

In  response  to  ERL-A' s  revised  contract  request,  CMD  wrote  to  SBA 
on  April  19,  1990  explaining  that: 

. . .  the  scope  of  work  for  the  procurement  we  offered  to 
the  SBA  for  a  competitive  8(a)  proposal  has  been 
changed.   Therefore,  we  are  requesting  a  cancellation 
of  the  set-side.   We  will  evaluate  the  changes  and 
resubmit  at  a  later  date. 

In  a  second  letter  dated  the  same  day,  CMD  informed  SBA  about 
ERL-A's  proposed  $2.9  million  contract  stating  only  that: 

EPA  would  like  to  award  this  contract  to  an  8(a) 
contractor  pursuant  to  Section  8(a)  of  the  Small 
Business  Act  ....   This  procurement  was  not  publicly 
synopsized  because  it  is  the  feeling  of  this  office 
that  eligible  8(a)  firms  would  be  at  a  disadvantage  and 
could  not  win  by  normal  competitive  means. 

Based  on  ERL-A's  assessment  of  AScI's  performance,  CMD's 
evaluation  as  to  the  contractor's  ability  to  compete  appears 
contradictory.   During  interviews,  ERL-A  staff  repeatedly  told  us 
that  ERL-A  was  very  pleased  with  AScI's  performance  and  AScI  had 
the  ability  to  win  a  competitive  procurement.   Also,  AScI  had 
recently  won  a  $4.6  million  full  and  open  competitive  procurement 
at  the  Environmental  Research  Laboratory  -  Duluth  and  had  ten 
other  noncompetitive  awards  in  place  with  a  maximum  potential 
value  of  $22.6  million.   Given  the  number  of  contracts  already 
awarded  to  AScI  noncompetitively  and  AScI's  demonstrated  ability 
to  compete  successfully  at  Duluth,  the  validity  of  ERL-A's 
noncompetitive  8(a)  set-aside  appeared  questionable. 
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The  $2.9  million  procurement  that  ERL-A  resubmitted  to  CMD  was 
ultimately  awarded  to  AScI  as  a  sole-source  contract  on  September 
25,  1990  at  a  revised  maximum  potential  value  of  $3.3  million. 
The  initial  $2.9  million  estimate  was  increased  above  the  $3 
million  competition  threshold  during  the  pre/post  and  final 
negotiations.   The  contractor's  estimate  was  $212,283  above  ERL- 
A's  original  estimate  due  to  the  escalation  of  the  contractor's 
fixed  fee  and  the  annual  labor  hour  estimate.   During 
negotiations,  AScI  also  requested  that  consultant  hours  be 
increased  to  reflect  historical  utilization  of  consultants.   This 
increased  the  final  negotiated  contract  costs  to  $3.3  million. 
CMD  officials  contended  that  sole-source  procurements  could  be 
negotiated  above  the  $3  million  threshold  for  noncompetitive 
procurements  as  long  as  the  procurement's  estimated  cost  was 
initially  estimated  below  $3  million.   CMD  explained  that  SBA 
refused  to  compete  anything  below  $3  million. 

Because  the  initial  estimate,  according  to  CMD's  policy,  was  the 
determining  factor  for  a  competitive  versus  sole-source  8(a) 
contract,  it  was  to  EJUj-A's  advantage  to  underestimate  its 
initial  estimate  of  contract  cost.   During  the  negotiation,  CMD 
allowed  the  contract  cost  to  significantly  exceed  the  $3  million 
threshold  and  did  not  require  competition.   CMD's  policy  provides 
no  incentive  to  programs  for  accurate  initial  estimates  of 
contract  costs. 

Off-site  AScI  Contract 

On  July  3,  1990,  three  months  before  award  of  the  sole-source  on- 
site  AScI  contract,  ERL-A  requested  a  second  8(a)  sole-source 
contract  with  AScI.   The  laboratory  director  said  the  primary 
motivation  for  the  off-site  procurement  was  to  alleviate  serious 
overcrowding  at  the  laboratory  by  moving  some  of  the  contract 
employees  off -site.   We  were  told  by  other  managers  that  the 
possibility  of  an  off-site  contract  had  been  discussed  for 
several  months.   While  we  did  find  references  as  early  as 
February  1990  to  an  off-site  contract,  we  believe  the  need  for  an 
off-site  contract  became  more  advantageous  when  ERL-A  learned 
that  it  would  have  to  compete  its  original  $4.9  million  follow-on 
contract.   Another  ERL-A  concern  was  the  possibility  that  the 
follow-on  contract  might  not  be  in  place  by  September  3u,  1990 
when  the  current  contract  expired.    Therefore,  to  avoid 
additional  processinrr  delays,  we  believe  ERL-A  elected  to  hold 
the  on-site  procurement  below  $3  million  to  allow  a  faster  sole- 
source  procurement  and  follow-up  with  an  off-site  contract  to 
make  up  the  differe.ice. 
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Our  review  disclosed  that  the  SOW  for  the  proposed  off-site 
contract  was  identical  to  that  proposed  for  the  on-site.   The 
only  change  was  where  "off-site"  was  substituted  for  "on-site." 
The  off-site  procurement  request  was  also  deficient  in  that  it 
did  not  include  an  estimate  for- off-site  support  facilities.   On 
July  25,  1990,  ERL-A  corrected  this  oversight  by  decreasing  the 
LOE  by  one  staff  year  to  "...  compensate  for  rent  estimates."   A 
note  to  the  file  which  documented  a  meeting  with  the  Senior 
Science  Advisor  remarked  "We  already  had  57K  to  play  with  from 
the  aggregate  contract  amount  (Attach  G) . "   Attachment  G  showed 
the  cost  estimate  for  the  off-site  contract  as  $2,942,484  which 
was  approximately  $57.000  from  the  S3  million  dollar  limit  for  a 
noncompetitive  8(a)  contract.   This  statement  clearly  indicates 
ERL-A's  intention  ro  also  keep  its  initial  cost  estimate  for  the 
off-site  contract  under  the  SBA  $3  million  ceiling  for  a 
noncompetitive  procurement. 

During  CMD's  initial  review  of  this  off-site  procurement  request, 
an  internal  review  document  contained  a  handwritten  note  from  the 
contracting  officer  to  the  Small  and  Disadvantaged  Business 
Utilization  Specialist  (SDBUS)  stating  "Talk  to  {ERL-A  Official} 
about  some  firm  other  than  AScI . "   From  interviews  with  the  SDBUS 
and  the  CO,  they  confirmed  their  telephone  conversations  with 
ERL-A  concerning  the  utilization  of  some  other  firm  other  than 
AScI .   CMD  officials  expressed  concern  with  AScI  obtaining  an 
additional  sole-source  procurement  since  CMD  was  concurrently 
reviewing  the  on-site  procurement  package.   CMD  officials 
suggested  to  ERL-A  that  they  should  either  obtain  another  8(a) 
contractor  or  compete  the  contract.   ERL-A  officials  responded  to 
CMD's  concerns  by  stating  that  they  needed  to  retain  AScl  because 
the  AScI  employees  were  performing  work  that  was  critical  to  the 
lab's  mission.   They  did  not  want  the  work  interrupted  by  having 
the  contract  awarded  to  another  contractor  or  potentially  delayed 
by  a  long  competitive  award  process.   During  an  interview  with 
OIG  auditors,  the  SDBUS  stated  that  the  program  took  the  position 
that  if  they  could  not  request  AScI  through  an  8(a)  set-aside, 
then  they  would  re-do  the  procurement  as  a  sole  source  and 
justify  why  they  wanted  AScI.   Since  the  program  was  so 
insistent,  CMD  decided  to  go  with  AScI  as  an  8(a).   In  interviews 
with  ERL-A  officials,  they  confirmed  the  telephone  conversations 
with  CMD  responding  that  they  wanted  to  retain  AScI  because  the 
AScI  employees  were  performing  work  that  was  critical  to  the 
lab's  mission.   They  did  not  want  the  work  interrupted  by  having 
the  contract  awarded  to  another  contractor  or  potentially  delayed 
by  a  long  competitive  award  process. 


Audit  No.  E1JBF2-04-0300-3100156 
129 


405 


Chapter  4 

ERL-A  Abused  Contracting  Process  To  Retain  Long-term  Contractors  And 

Avoid  Full  And  Open  Competition 


On  July  30,  1990,  CMD  received  written  SBA  approval  for  the  off- 
site  8(a)  sole-source  procurement  to  AScI  and  on  August  15  1990, 
CMD  requested  a  proposal  from  AScI  for  the  contract.   This  was 
two  weeks  after  the  request  for  proposal  for  the  on-site  contract 
was  issued.   While  CMD  had  reviewed  both  requests,  the  CO 
contended  that  she  did  not  know  that  the  proposed  off-site  work 
was  actually  "near-site"  until  August  23,  1990,  when  AScI 
submitted  its  proposal. 

From  August  23,  1990  to  March  21,  1991,  when  the  off-site 
contract  was  eventually  awarded,  there  was  continual 
correspondence  between  CMD,  ERL-A,  and  AScI  concerning  position 
requirements,  labor  rates,  personnel,  overhead  rates,  etc.,  which 
delayed  the  procurement.   In  responding  to  questions  from  the 
contract  specialist  regarding  labor  rates  and  personnel,  AScI 
stated  in  a  September  21,  1990  memorandum  that  the  site  manager's 
time  would  be  split  between  his  on-site  and  off-site 
responsibilities.   AScI  added  that  "The  technical  requirements 
for  both  the  on-site  and  off -site  contract  in  Athens,  Georgia  are 
similar  in  the  level  of  scientific  and  engineering  expertise 
required."   If  the  contracts  were  to  be  managed  by  the  same  site 
manager  and  required  similar  technical  requirements,  there  was 
again  no  logical  reason  why  the  two  contracts  could  not  have  been 
combined  and  CMD  should  have  been  alerted  to  this  fact. 

Interviews  with  CMD  personnel  confirmed  that  they  had  serious 
concerns  over  the  off-site  procurement.   The  CO  indicated  that 
she  brought  the  issue  to  the  attention  of  the  CMD's  Director  who 
stated  that  ERL-A  would  not  be  allowed  to  proceed  with  the  second 
contract.   However,  no  evidence  was  found  in  CMD's  files 
documenting  the  CMD  Director's  decision  cited  by  the  CO.   Despite 
apparent  concerns  over  the  off-site  proposal  and  the  potential 
for  a  split  procurement,  CMD  awarded  the  on-site  contract  on 
September  25,  1990  and  on  March  21,  1991,  after  ERL-A  certified 
(incorrectly)  that  its  needs  had  changed  and  there  was  sufficient 
work  to  support  both  AScI  contracts,  CMD  ultimately  allowed  the 
award  of  the  off-site  contract  as  well.   This  was  done  even 
though  CMD  was  aware  that  the  site  manager  was  the  same,  the 
proposed  SOW  was  the  same  as  the  on-site  contract,  and  the  off- 
site  work  would  be  performed  actually  near-site.   Also,  CMD  was 
aware  that  10  months  earlier  ERL-A  had  submitted  a  $4.9  million 
request  which  was  later  reduced  below  $3  million  because  of  a 
reduction  in  anticipated  work,  and  that  ERL-A  was  now  certifying 
(in  just  10  months)  that  it  had  sufficient  work  to  support  two 
contracts  with  a  total  estimated  potential  value  of  $5.9  million. 
At  this  point,  CMD  should  have  been  fully  aware  of  the  extreme 
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steps  ERL-A  had  taken  to  avoid  competing  the  AScI  procurement. 
However,  CMD  elected  to  go  ahead  and  award  the  off-site  contract 
without  any  documented  explanation. 

During  our  audit,  the  CO  reviewed  CMD's  files  for  both  the  ERL-A 
on-site  and  off-site  contracts  and  apparently  concurred  with  our 
conclusion  that  ERL-A  did  underestimate  and  split  the  AScI 
procurement  to  avoid  competition.   In  a  letter,  dated  February 
13,  1992,  the  CO  wrote  to  the  ERL-A  PO  requesting  that  the  ERL-A 
contracts  be  recompeted  at  the  end  of  FY  1992  to  rectify  the 
situation.   Her  rationale  was  that  "the  original  contract  was 
split  into  an  on-site  and  an  off-site  contract  in  order  to  avoid 
a  competitive  8(a)  RFP."   In  response,  ERL-A  maintained  that  it 
was  not  its  intent  to  split  the  AScI  procurements  to  avoid  8(a) 
competition.   The  off-site  AScI  contract  expired  on  September  30, 
1992  and  was  not  renewed.   Also,  based  on  CMD's  subsequent 
review,  the  last  option  year  scheduled  to  start  on  October  1, 
1992  for  the  on-site  AScI  contract  was  not  exercised. 


CONCLUSION 

TAI's  dramatic  growth  at  ERL-A  was  attributed  to  the  increased 
SOW  and  substantial  modifications  made  to  the  predecessor 
contract  awarded  in  1985.   Contract  support  was  expanded  from  one 
branch  to  all  four  branches.   TAI  was  also  providing 
administrative  support.   ERL-A's  vulnerability  to  contract 
support  increased  as  it  utilized  the  TAI  employees  as  an 
extension  of  intramural  resources.   As  the  mission  of  the 
laboratory  and  contract  support  grew,  EPA  employees  became 
increasingly  involved  in  the  administrative  oversight  of  TAI's 
operations  and  TAI  employees  became  the  vehicle  for  getting  the 
work  done.   The  loss  of  these  31  employees  would  have  caused  the 
laboratory's  work  to  suffer  greatly.   Some  TAI  employees  had  been 
on-site  at  ERL-A  longer  than  some  EPA  employees.   For  example, 
the  TAI  Program  Manager  had  been  working  on-site  at  ERL-A  since 
1980  which  was  longer  than  the  current  ERL-A  Director  and  PO  put 
together. 

The  actions  taken  by  ERL-A  under  the  8(a)  umbrella  to  award 
repetitive  sole-source  contracts  to  TAI  disregarded  the  intent  of 
the  Small  Business  Act,  Section  8(a)  program  and  the  CICA.   ERL- 
A's  actions  did  not  contribute  to  the  development  of  small 
minority  businesses  and  avoided  the  recognized  benefits  of  full 
and  open  competition.   ERL-A's  favored  treatment  of  the  incumbent 
corrupted  the  competitive  process  and  increased  the  potential  for 
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the  incumbent  to  establish  a  monopoly  at  the  laboratory. 
Subsequent  removal  of  the  procurement  from  the  8(a)  program 
clearly  indicated  an  act  intended  to  favor  the  incumbent. 

ERL-A' s  over-reliance  on  the  AScI  employees  to  perform  missic- 
critical  work  compelled  them  to  reduce  the  requests  for  contr.ict 
to  just  under  $3  million  to:  guarantee  a  sole-source  procurem*;'  i' 
to  AScI ;  speed  up  the  procurement  process:  and  avoid  any  posr,i-.;r- 
cessation  of  AScI  services  as  a  result  of  changing  contractors. 

CMD's  established  role  in  the  preaward  procurement  process  war  "-  ■ 
ensure  compliance  with  applicable  federal  statutes  and  FAR  and 
EPAAR  requirements.   Post-award,  CMD  was  also  responsible  fcr 
evaluating  the  use  and  overall  management  of  contracts.   Howe-er, 
CMD  admitted  that  due  to  their  heavy  workload,  they  had  become 
more  of  a  service  than  an  oversight  function.   In  retrospect,  CV.r 
officials  said  the  AScI  contacts  should  have  never  been  awarded 
sole  source.   However,  with  knowledge  on  August  23,  1990,  that 
the  proposed  off-site  contract  was  actually  near-site  and  that 
both  contracts  had  the  same  SOW,  CMD  still  aw.^rded  the  on-site 
contract  on  September  25,  1990.   Not  until  ovir  audit  was 
initiated  did  CMD  attempt  to  rectify  this  overt  act  to  avoid 
competition  and  circumvent  sound  procurement  practices. 
Therefore,  CMD  was  negligent  in  its  oversight  function  in 
allowing  ERL-A  to  circumvent  competitive  procedures  and  correct  •: 
the  problem  only  under  pressure  from  the  OIG. 

In  our  opinion,  ERL-A's  procurement  practices  were  driven  by  i'-"; 
desire  to  keep  critical  contractor  employees  and  to  maintain 
continuity  of  services  rather  than  on  sound  contracting  practices 
and  cost-effective  use  of  government  resources.   Once  the  cn-si'ro 
contractors  were  procured,  ERL-A  treated  then  no  differently  t'v";n 
FTEs. 


RECOMMENDATIONS 

Recommendations  to  the  Assistant  Administrator,  Research  and 
Development 

We  recommend  that  the  Assistant  Administrator  for  Research  and 
Development  ensure  significant  improvements  are  made  in  ERL-A's 
contracting  process  to  obtain  strict  compliance  with  applicable 
statutes,  regulations,  and  EPA  policies  and  ensure  effective  use 
of  Agency  resources.   Specifically,  the  Assistant  Administrator 


should: 
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-  Consider  decreasing  scopes  of  laboratory  contract  awards  to 
award  contracts  to  more  expert  firms  in  each  technical  area  ani 
to  increase  competition  for  technical  support  contracts. 

-  Create  an  extramural  resource  management  position  at  remote 
laboratories  to  oversee  the  management  of  extramural  resources. 

-  Provide  that  ORD  managers'  performance  standards  and 
evaluations  clearly  establish  accountability  for  compliance 
with  procurement  regulations  and  Agency's  acquisition  policies. 

In  addition,  the  Assistant  Administrator  for  Research  and 
Development  should  require  the: 

Director.  Environmental  Processes  and  Effects  Research  to : 

-  Evaluate  ERL-A's  research  mission  focusing  on  core  programs. 
Establish  what  research  activities  should  be  performed  on-site 
by  FTEs  or  on-site/of f-site  via  contracts  and  other  extramunl 
agreements . 

-  Review  ERL-A's  on-site  contractor  tasks  to  determine  whether 
the  work  should  be  eliminated,  moved  off-site,  or  retained 
under  strict  controls.   This  should  include  an  evaluation  of 
existing  and  future  contract  activities  that  [ rovide  long-term 
on-site  support  to  determine  if  ERL-A  is  continuing  to 
improperly  award  svich  contracts  or  using  its  contracts 

for  prohibited  contract  activities.   Particular  attention 
should  be  given  to  repetitive  awards  to  the  Game  contractor. 

-  Revise  laboratory  managers'  performance  evaluations  to  increase 
the  criticality  and  weight  of  proper  procurement  of  extramural 
resources . 

-  Provide  adequate  guidance,  in'  coordination  with  OGC  and  CMD,  to 
ensure  that  laboratory  managers  understand  their  extramural 
limitations  and  provide  close  oversight  over  extr^imural 
operations  to  include: 

*  The  review  of  an  annual  Acquisition  Plan  prepared  by 
ERL-A  and  other  ORD  laboratories  to  demonstrate 
laboratory  compliance  with  ORD  policy  and  procurement 
regulations  during  the  coming  fiscal  years 

*  Systematic  reviews  of  laboratory  operations,  in 
conjunction  with  CMD,  to  assure  adherence  with  requireu 
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contract  acquisition  and  management  regulations,  including 
applicable  EPA/ORD  policies.   Also,  to  ensure  that  ERL-A 
is  in  compliance  with  its  acquisition  and  contract 
management  plans. 

*  Requiring  more  technical  evaluation  members  from 
organizations  other  than  the  laboratory  procuring  the 
contract  panels  for  competitive  procurements  to  reduce  the 
potential  for  biased  procurements. 

*  Eliminate  requirement  for  employee  commitment  letters  that 
may  bias  contract  awards  in  favor  of  incumbents. 

In  addition,  we  also  recommend  that  the  Assistant  Administrator 
for  Research  and  Development  require: 

Director.  Environmental  Research  Laboratory  -  Athens  to: 

-  Develop,  as  part  of  the  annual  planning  process,  a  detailed 
Acquisition  Plan,  documenting  ERL-A's  planned  acquisitions,  the 
justification  for  these  acquisitions,  and  how  competition  will 
be  increased.   Also,  for  each  on-site  support  contract,  a 
contract  management  plan  describing  procedures  and  controls  to 
ensure  that  contracts  are  properly  used  and  managed  in 
accordance  with  the  FAR  and  existing  Agency  policies.   Both 
documents  should  be  reviewed  and  approved  by  ORD  and  CMD. 

Recommendations  to  the  Assistant  Administrator.  Administration 
and  Resources  Management 

We  recommend  that  the  Assistant  Administrator  for  Administration 
and  Resources  Management  ensure  significant  improvements  are  made 
in  the  contract  acquisition,  management,  and  oversight  processes 
conducted  at  CMD  -  Cincinnati  to  obtain  compliance  with 
applicable  statutes,  regulations,  gind  EPA  policies. 
Specifically,  the  Assistant  Administrator  should  require  the: 

Director.  Office  of  Acquisition  Management  (QAM)  to; 

-  Provide  written  instructions  to  0AM,  ORD,  and  ERL-A  staffs 
describing  the  appropriate  procurement,  use,  and  management  of 
8(a)  contracts  under  CMD's  oversight. 

-  Require  CMD  to  perform  in-depth  reviews  of  all  future 

8(a)  procurements  falling  within  close  range  of  the  threshold 
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for  competing  8(a)  contracts  to  assess  if  requested  sole-source 
procurements  are  justified.   The  review  should  focus  on 
determining  if  all  necessary  calculations  have  been  included  in 
the  estimated  cost.   CMD  should  make  an  assessment  of  the 
contractor's  ability  to  compete  in  consultation  with  the  SDBUS 
and  SBA.   The  decision  for  an  8(a)  competitive  or  sole-source 
procurement  should  rest  with  CMD  and  the  Agency's  Competition 
Advocate,  not  ORD  or  ERL-A.   CMD  should  not  routinely  allow  a 
sole-source  procurement  when: 

*  contractors  are  currently  performing  work  under  an 
existing  contract  for  that  location.   CMD  should  be 
sensitive  to  multiple  sole-source  contracts  awarded  or 
proposed  to  be  awarded  to  the  same  contractor  within  close 
timeframes  that  may  indicate  an  intent  to  avoid 
competition. 

*  the  contractor  has  demonstrated  its  ability  to 
successfully  compete  for  similar  contracts  at  other  EPA 
locations.   For  8(a)  firms,  at  a  minimum,  CMD  should 
require  competition  with  other  qualified  8(a)  companies. 

*  Contract  modifications  would  significantly  increase  the 
contract's  value  over  the  competitive  threshold  or  extend 
the  contract  performance  past  expiration  of  the 
contractor's  8(a)  eligibility. 

Establish  definitive  guidelines  for  justifying  removal  of 
contracts  from  8(a)  participation.   Once  a  contract  has  been 
set-aside  for  8(a)  participation  for  an  extended  period  of 
time,  the  labs  should  be  encouraged  to  keep  the  contract  in  the 
8(a)  program  or  adequately  justify  its  removal.   CMD  should  not 
allow  laboratories  to  remove  a  procurement  from  8(a)  status 
just  to  accommodate  a  former  8(a)  contractor  who  has  graduated 
from  the  program. 

Establish  a  maximum  potential  value  or  percentage  increase  for 
all  contracts  that  will  automatically  trigger  a  re-compete. 
Significant  modifications  that  increase  LOE  or  scope  of 
contracts  should  not  be  allowed. 

Require  ERL-A  to  remove  any  bias  from  all  procurements.   ERL-A 
competitive  procurements  should: 

*  Permit  short  extensions  of  solicitation  periods  where  such 
extensions  are  justified  due  to  circumstances/delays  in 
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submission  of  proposals  caused  by  the  Agency. 

*  Place  a  reasonable  amount  of  technical  evaluation 
ranking  points  on  the  strengths  of  an  incumbent 
contractor. 

*  Require  commitment  letters  only  when  absolutely  necessary. 
Contractors  should  be  given  sufficient  time  to  staff- 
up  and  become  operational. 

ERL-A  MISaSE  OF  CONTRACTOR  ACTIVITIES  HAS  SUBSTANTIALLY  INCREASED 

The  AScI  and  TAX  contracts  and  related  WAs  contained  broad  SOW 
with  undefined  deliverables  resulting  in  indefinite  contractor 
operations.   ERL-A  management  misused  contracts  by  personally 
directing  the  activities  of  contract  employees  to  enhance  ERL-A 
research  rather  than  adhere  to  a  contractual  relationship.   The 
lack  of  an  arms-length  contractual  relationship  resulted  in: 
(1)  directed  subcontracting;  (2)  personal  service  relationships; 

(3)  contractors  being  involved  in  critical,  if  not  IGFs; 

(4)  inadequate  WAs  and  SOWs;  and  (5)  inadequate  review  and 
acceptance  of  contract  charges.   This  contract  misuse  greatly 
elevated  ERL-A's  vulnerability  to  fraud,  waste,  abuse,  related 
COX  situations,  and  a  potential  loss  of  the  Agency  expertise  in 
critical  functions.   Xn  addition,  ERL-A's  close  relationship  with 
on-site  contractors  and  their  employees  provided  the  incumbent 
contractor  resident  expertise  in  certain  research  projects  which 
created  a  contractor  monopoly  on  these  projects  and  precluded,  or 
at  a  minimum,  inhibited  future  "open"  competition  for  on-site 
contract  support. 

With  the  exception  of  directed  subcontracting,  issues  related  to 
prohibited  personal  services,  contractor  performance  of  XGFs  and 
critical  functions,  inadequate  WAs  and  SOWs,  and  potential  COXs 
were  previously  reported  in  DIG  Survey  Report  E1XMG2-04-0102- 
3400007  on  ERL-A  contract  management,  issued  November  30,  1992. 

Therefore,  these  issues  are  only  briefly  summarized  below  to 
provide  insight  into  ERL-A's  overall  misuse  of  support  contracts. 

ERL-A  Involvement  In  Directed  Subcontracting 

ERL-A  officials  directed  the  utilization  of  consultants  under  the 
AScI  and  TAX  contracts.  Xn  order  to  accomplish  research  projects 
at  the  laboratory,  ERL-A  officials  circumvented  procurement 
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regulations  by  directing  contract  employees  to  obtain  specific 
consultants  sole  source.   EPA's  October  1990  Contract 
Administration  manual  clearly  prohibits  the  directed  hiring  of 
consultants  by  EPA: 

EPA  cannot  direct  the  contractor  to  hire  any 
consultants  or  influence  the  selection  of  such 
consultants  in  any  way.   And,  as  with  subcontractors, 
EPA  has  no  privity  of  contract  with  any  consultants 
used  in  the  performance  of  its  contracts.   The  prime 
contractor  is  responsible  for  all  aspects  of 
performance. 

Under  the  Contract  Administration  Manual,  EPA  is  also  prohibited 
from  directing  the  activities  of  a  consultant  acquired  by  a 
contractor.   EPA  has  no  contractual  authority  with  the  consultant 
since  the  privity  of  contract  is  with  the  contractor  and  not  EPA. 

In  order  to  determine  the  technical  qualifications,  the  benefits 
to  be  derived  from  his  or  her  use,  the  amount  of  usage,  and  the 
rates  proposed,  all  consultants  are  subject  to  the  review  and 
approval  of  CMD.   The  Contract  Administration  manual  requires 
that: 

A  contract  modification  is  executed  to  approve  the  use 
of  the  consultant,  and  it  will  usually  specify  the 
fixed  rate  to  be  charged  and  set  a  limit  on  the  number 
of  hours  and  days  the  consultant  can  be  used.   This 
way,  the  Government  is  protected  against  excessive  use 
of,  and  excessive  charging  by,  expert  consultants  under 
cost-reimbursement  and  indefinite  quantity  type 
contracts. 

During  our  review,  consultant  rates  were  found  in  ERL-A  contract 
files  that  varied  from  $50  to  $100  a  hour,  often  without 
appropriate  approval  by  CMD  or  any  determination  of 
reasonableness  for  these  charges.   Therefore,  the  hourly  or  daily 
rates  charged  by  consultants  may  not  have  been  commensurate  with 
the  technical  benefits  derived.   In  addition,  consultants  used 
were  not  approved  at  all  or  in  advance  by  CMD  as  required.   For 
example,  one  AScI  consultant  utilized  on  Superfund  sites  under 
contracts  68-03-3551  and  68-C0-0054  was  obtained  sole  source  and 
paid  at  a  rate  of  $100  a  hour  for  a  total  of  $63,225  over  a  two- 
year  period.   We  did  not  find  in  the  contract  files  where  this 
contractor  or  his  rates  had  been  approved  by  CMD  or  where  the 
contract  was  modified  to  authorize  his  use. 
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On  March  19,  1992,  a  CMD  procurement  analyst  reported  to  the  CMD 
Director  isolated  contract  management  issues  relative  to  the 
CMD/ORD  review  of  on-site  support  contracts  at  ERL-A.   The  issues 
were  identified  during  CMD  file  reviews  but  were  not  considered 
global  in  nature  and  reported  directly  to  ERL-A  in  the  July  14, 
1992  CMD/ORD  report  on  ERL-A' s  contract  management.    However, 
these  unreported  issues  were  discussed  with  applicable  ERL-A 
project  officers.   For  the  AScI  and  TAX  contracts,  the 
procurement  analyst  reported  that  consultants  were  often  not 
submitted  to  CMD  for  approval  although  they  were  provided  for  in 
the  work  assignments  and  subsequently  invoiced  by  the  contractor. 
For  the  TAX  contract  (68-C1-0024) ,  it  was  reported  that  the 
contractor  was  showing  the  use  of  individual  consultants  but  no 
consultants  had  been  previously  approved  by  the  contracting 
officer  as  required  under  the  contract.   Consultants  must  be 
approved  separately  even  if  work  plans  with  hours  for 
unidentified  consultants  have  been  previously  approved.   For  the 
AScI  contract  (68-C0-0054) ,  the  March  review  documented  an 
example  of  one  "weak"  sole-source  consultant  approval  that  was 
processed.   However,  the  procurement  analyst  noted  that  there  was 
no  price  analysis  of  the  proposed  rate  in  the  file  as  required  by 
the  contract.   The  review  also  documented  that  when  requesting 
approval  of  the  consultant  the  on-site  AScX  contract  manager 
referenced  previous  consultant  request  letters;  however,  the 
letters  could  not  be  located  in  the  CMD  files.   This  same  issue 
wat.  reported  again  by  the  contract  specialist  to  the  CMD  Director 
on  September  15,  1992.   The  procurement  analyst  and  the  contract 
specialist  both  made  the  same  basic  recommendation  to  the  CMD 
Director.   They  recommended  that  CMD: 

Advise  the  contractor  [AScX]  of  his  responsibility  to 
secure  competition  to  the  maximum  extent  practical  [for 
subcontracts]  and  to  include  his  price  analysis  of 
proposed  rates  for  the  consultants  proposed.   Advise 
the  contractor  that  the  contract  requires  the  approval 
of  the  CO  prior  to  engaging  consultants.   Approval  of 
work  plans  that  do  not  specifically  identify  the 
consultants  to  be  used  even  though  they  do  not  identify 
[specific]  "consultants"  does  not  constitute  CO 
approval  for  the  use  of  a  specific  consultant. 

We  found  no  evidence  in  CMD  or  ERL-A  files  to  show  where  this 
recommendation  and  others  in  the  March  and  September  reports  were 
made  formally  to  the  ERL-A  Director. 
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However,  ERL-A  did  not  ensure  that  contractors  adhered  to 
contract  provisions  to  secure  competition  for  consultants  to  the 
maxiitiuin  extent  practical  and  it  did  not  submit  consultants  to  CMD 
for  approval.   Through  interviews  and  file  reviews  at  ERL-A,  we 
learned  that  ERL-A  management  had  significant  input  into 
selecting  consultants  under  on-site  contracts.   Also,  ERL-A  was 
engaged  on  behalf  of  the  contractor  to  get  consultant  approval 
after  the  fact.   For  example,  on  January  29,  1992,  the  AScI  site 
manager  wrote  CMD  for  approval  of  a  sole-source  acguisition  of  a 
consultant  to  assist  ERL-A  on  the  Global  Climate  Project  under 
contract  68-C0-0054,  work  assignment  2A.   The  period  of 
performance  was  scheduled  for  February  3-7,  1992.   On  February 
19,  1992,  the  contract  specialist  wrote  AScI  to  explain  that  WA 
2A  did  not  provide  for  consultant  services  as  approved  by  the  CO 
and  that  the  PO  would  have  to  reguest  an  amendment  to  the  WA 
before  approval  could  be  given.   The  contract  specialist  also 
cautioned  AScI  that  consultants  do  not  "assist"  ERL-A  they 
"support"  in  accomplishment  of  its  mission.   However,  by  February 
19,  1992  (the  date  of  CMD's  letter),  the  consultant  work  had 
already  been  performed  with  apparent  knowledge  of  ERL-A 
management  as  documented  in  a  subsequent  memorandum  dated  May  11, 
1992  from  the  PO  to  ERL-A  program  managers.   The  PO  requested 
that  these  managers  prepare  the  necessary  paperwork  to  justify 
the  sole-source  acquisition  of  the  consultant.   The  PO  indicated 
that  he  had  talked  with  CMD  about  the  consultant  issue  and  CMD 
had  agreed,  with  proper  documentation,  to  approve  this  consultant 
"after-the-fact"  so  the  contractor  could  be  paid  for  the  work 
already  performed. 

ERL-A  violated  contract  provisions  for  hiring  consultants  on  a 
reoccurring  basis.   One  ERL-A  official  stated  that  ERL-A 
generally  used  contracts  to  hire  the  consultants  they  wanted. 
Another  ERL-A  official  admitted  that  it  was  simply  much  easier  to 
obtain  consultants  through  the  contracts  than  to  procure  them 
directly  through  CMD.   Consultants  under  the  AScI  and  TAI 
contracts  were  utilized  primarily  for  two  reasons.   First,  the 
AScI  contract  called  for  the  contractor  to  organize  and  present 
workshops  to  promote  the  use  of  models  which  predict  the  fate  and 
transport  of  pollutants.   ERL-A  would  generally  use  the  most 
prominent  scientist,  usually  the  developer  of  the  model  to 
present  a  workshop  on  the  model.   Prior  to  contracting  with  AScI, 
ERL-A  organized  and  presented  these  workshops.   Both  AScI  and 
ERL-A  employees  confirmed  that  there  was  a  general  agreement  that 
AScI  would  continue  to  use  the  consultants  utilized  previously  by 
ERL-A  to  conduct  workshops  and  it  was  not  likely  that  AScI  would 
chose  another  consultant  without  the  ERL-A' s  consent. 
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Consultants  were  also  utilized  to  provide  direct  assistance  to 
ERL-A.   For  example,  consultants  provided  guidance  to  RPMs  on 
Superfund  Sites.   During  interview,  one  AScI  employee  stated  that 
ERL-A  officials  in  almost  every  instance  determined  when  and 
which  consultants  were  used  under  the  AScI  contract.   ERL-A  file 
documentation  confirmed  the  involvement  of  ERL-A  management  in 
selecting  consultants.   For  example,  a  January  22,  1990 
memorandum  from  ERL-A 's  Director  to  the  PO  of  the  AScI  contract 
requested  the  PO  to: 

"put  in  3  peer  reviews  per  year  with  3  reviewers 
[consultants]  brought  in  for  them  (expenses  for  3  days, 
plus  travel  to  and  from  Athens).   May  do  this  thru  TAX, 
but  best  to  include  it  here  just  in  case." 

Budgeting  for  unnamed  consultants  (e.g.  peer  reviews)  under  the 
AScI  contract  provided  for  directed  subcontracting  on  the  part  of 
the  ERL-A  management.   Determining  the  need  for  consultants  under 
a  contract  is  a  determination  that  should  be  made  by  the 
contractor  not  laboratory  management.   As  discussed  above,  ERL-A 
officials  avoided  competing  the  procurement  of  consultants  by 
directing  AScI  to  select  particular  individuals  instead  of 
soliciting  bids. 

Such  AScI  involvement  on  behalf  of  ERL-A  to  justify  and  acquire 
consultants  on  a  sole-source  basis  without  CMD  approval  (doing 
favors  for  ERL-A)  created  the  potential  for  favoritism  during  the 
contract  procurement  process  and  placed  ERL-A  employees  in  a 
potential  CGI  situation.   The  directed  subcontracting  occurred 
because  of  the  close  relationship  ERL-A  managers  had  developed 
with  on-site  contractors  at  the  ERL-A  laboratory.   Essentially  no 
arms-length  transactions  existed  at  ERL-A. 

ERL-A  Used  the  Contract  For  Personal  Services" 

A  1992  ORD/CMD  review  identified  all  six  of  the  FAR's  indicators 
of  prohibited  personnel  service  at" ERL-A  (FAR  at  48  CFR  subpart 
37.1),  including  the  appearance  of  direct  supervision.   Our  audit 
also  documented  evidence  of  prohibited  personal  services 
relationships  between  ERL-A  and  its  on-site  contractors.   ERL-A 
managers  clearly  stated  that,  in  the  past,  personal  service 
relationships  did  exist  between  ERL-A  and  its  contractor  staff. 


"    See  OIG  Survey  Report  E1XMG2-04-J0102-3400007,   issued 
November  30,  1992,  page  11,  for  additional  details. 
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As  a  result  of  our  interviews  at  ERL-A  and  CMD,  and  file  reviews 
including  the  newly  prepared  WAs  for  FY  1993,  we  remained 
concerned  that  the  new  controls  established  at  Athens  to  provide 
and  document  technical  direction  are  intended  more  to  avoid  the 
appearance  of  personal  services  rather  than  to  actually  establish 
the  proper  arms-length  relationship  between  ERL-A  and  its 
contractors.   In  some  instances,  ERL-A  is  continuing  contractual 
relationships  that  require  continuous  and  routine  guidance  by  EPA 
staff  to  obtain  research  objectives.   Under  these  conditions, 
this  guidance  may  be  no  more  than  routine  supervision  under  the 
guise  of  technical  direction. 

As  a  consequence  of  the  lack  of  an  arms-length  relationship 
between  laboratory  and  contract  employees,  numerous  examples 
existed  of  questionable  activities  by  contract  employees  which 
qualified  as  personal  services.   For  example,  in  conjunction  with 
the  US-USSR  Bilateral  Agreement,  an  AScI  employee  was  selected  by 
ERL-A  to  travel  to  the  Soviet  Union  for  three  months  to  perform 
water  quality  modeling  of  the  Don  River.   ERL-A  justified  this 
assignment  because  the  contractor  employee  was  developing  water 
quality  models  under  the  AScI  contract.   Another  contractor 
employee  accompanied  ERL-A  staff  on  a  trip  to  Egypt.   AScI  staff 
also  performed  as  secretaries  at  ERL-A.   One  secretary  working 
under  the  AScI  contract  was  assigned  to  the  ERL-A  Director  for 
four  months  before  she  was  converted  to  FTE  status.   ERL-A  also 
utilized  the  TAI  contract  to  perform  QA  and  health  and  safety 
reviews  of  ERL-A' s  activities  which  involved  evaluating  the  work 
of  EPA  and  other  contract  employees.   In  addition,  TAI  employees 
looked  to  the  EPA  Pis  for  assignments  and  review  of  projects.   As 
a  result,  instructions  to  the  contract  staff  came  from  EPA  lead 
scientists  (Pis)  who  provided  research  direction  and  guidance  to 
the  contract  staff.   These  examples  not  only  show  a  personal 
services   relationship  that  existed  at  ERL-A  but  that  work 
performed  by  contractors  was  sometimes  outside  the  scope  of  on- 
site  support  contracts.   The  PO  admitted  that  he  would  have 
preferred  using  FTEs  to  perform  these  functions,  but  with  a 
controlled  FTE  ceiling  the  workload  had  become  too  great  for  EPA 
personnel  to  accomplish  all  required  tasks. 
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Potential  Inherently  Governmental  Functions  Were  Performed 
Dnder  The  TAI  and  AScI  Contracts'^ 

TAI  and  AScI  employees  performed  potentially  IGFs.   The 
justification  for  allowing  contract  employees  to  perform  these 
functions  was  based  on  the  lack  of  available  federal  staff  to 
accomplish  the  mission  of  the  laboratory  and  not  on  logical 
decisions  justifying  the  significant  merits  of  using  contract 
personnel  over  EPA  employees.    As  a  result,  contractor  employees 
performed  as  surrogate  FTEs  with  their  roles  not  always 
distinguishable  from  that  of  the  federal  staff.   Using  contractor 
employees  to  perform  IGFs  was  a  natural  evolution  from  a 
laboratory  culture  which  apparently  emphasized  "science  and 
engineering  research"  at  the  expense  of  congressional,  OMB,  and 
EPA  legal  and  regulatory  requirements. 

For  example,  contractor  employees  (AScI)  assigned  to  the  Center 
for  Exposure  Assessment  Modeling  (CEAM)  performed  activities 
which,  in  our  opinion,  were  inherently  governmental.   The  CEAM, 
which  consisted  primarily  of  AScI  employees,  was  initially 
established  to  develop  and  modify  computer  models  designed  to 
predict  the  fate  and  transport  of  pollutants,  and  to  provide 
technical  assistance  to  outside  users  of  those  models.   CEAM's 
functions  were  subsequently  evolved  into  providing  direct 
assistance  to  RPMs  on  Superfund  sites  and  other  program  offices. 
To  accomplish  the  CEAM  mission,  ERL-A  staff  was  substantially 
supported  through  the  AScI  contract.   We  were  told  that  federal 
FTEs  were  originally  requested  and  would  have  been  the  preferred 
source  of  needed  expertise;  however,  because  of  established  FTE 
ceilings,  the  CEAM  program  had  to  rely  heavily  on  the  computer- 
related  and  scientific  expertise  of  contractor  personnel. 

TAI  employees  also  performed  inherently  governmental  activities 
such  as  QA  and  health  and  safety.   Overall  responsibility  for 
performance  of  these  activities  was  assigned  to  ERL-A  staff. 
However,  because  of  increased  work  loads  or  other  priorities, 
ERL-A  viewed  QA  and  health  and  safety  as  "collateral"  duties  and 
delegated  them  to  contractor  employees.   The  performance  of  these 
activities  by  TAI  employees  created  a  potential  conflict-of- 
interest  situation  where  the  contractor  oversaw  his  own  work,  the 
work  of  other  contractors,  and  ERL-A. 


'^  See  DIG  Survey  Report  E1XMG2-04-0102-3400007 ,  November  30, 
1992,  page  4,  for  additional  discussion. 
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Inadequately  Defined  Work  Assignments /Statements  Of  WorK  Resulted 
In  Prohibited  Contract  Management  Practices" 

The  PCs  for  the  AScI  and  TAX  contracts  prepared  SOWs  that  did  not 
provide  an  adequate  description  of  expected  contractor  activities 
and  acceptance  criteria  for  deliverables  or  any  other  tool  for 
measuring  the  contractor's  progress.   These  deficient  SOWs 
permitted  contractor  performance  of  virtually  any  activity 
desired  by  ERL-A.   As  described  above,  the  lack  of  adequate 
contract  definition  contributed  to  contractor  performance  of 
potentially  IGFs,  personal  services  relationships,  and  other 
prohibited  activities  under  the  contract.   Although  CMD  COs 
reviewed  and  approved  the  SOW  and  WAs,  CMD  and  ERL-A  did  not 
attempt  to  correct  deficiencies  in  these  documents  until  after 
the  CMD/ORD  contract  management  review  (issued  July  1992)  at  ERL- 
A. 

The  SOW  and  each  WA  should  be  the  foundation  of  the  work 
performed  under  the  contract.   These  documents  identify  the  work 
the  contractor  is  legally  obligated  to  perform,  sets  the 
boundaries  within  which  the  contractor  must  operate  and  provides 
management  tools  for  monitoring  progress.   These  documents  should 
serve  as  a  guide  for  both  the  contractor  and  ERL-A.   However, 
ERL-A 's  SOW  and  WAs  for  the  TAI  and  AScI  contracts  did  not 
provide  sufficient  detail  for  contractor  personnel  to 
independently  perform  the  tasks  being  procured  under  the  various 
WAs.   In  addition,  there  was  no  acceptance  criteria  to  enable  the 
WAMs  to  properly  determine  when  an  acceptable  product  or  task  was 
completed.   Such  detail  was  not  required  by  ERL-A  management 
since  ERL-A  staff  were  intimately  involved  in  the  day-to-day 
performance  of  the  contractor  and  its  personnel.   Further,  the 
work  under  these  WAs  primarily  represented  continuing  support 
rather  than  definite  deliverables  or  products. 

Inadeguate  Review  and  Acceptance  of  Contract  Charges'^ 

The  ERL-A  survey  and  subsequent  audit  work  indicated  that  POs  and 
WAMs  were  not  adequately  reviewing  contractor  invoices  to  verify 
that  billed  amounts  were  legitimate  contract  charges.   ERL-A  had 


"  See  OIG  Survey  Report  E1XMG2-04-0102-3400007 ,  November  30, 
1992,  page  17,  for  additional  discussion. 

'■'  See  OIG  Survey  Report  E1XMG2-04-0102-3400007 ,  November  30, 
1992,  page  20,  for  additional  discussion 
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no  independent  record  of  contractor  performance  and  relied 
entirely  on  contractor  supplied  data/invoices  to  review  and 
approve  invoices.   In  addition,  the  contractor's  invoices  were 
inadequate  for  determining  the  propriety  of  contract  charges. 
This  could  have  resulted  in  improper  contract  payments. 

Under  cost-reimbursable  contracts  the  PO  has  the  responsibility 
to  verify  contractor  invoices.   At  ERL-A,  the  PO  stated  that  he 
only  performed  a  cursory  review  of  the  invoices.   In  addition, 
since  there  were  no  WAMs  in  the  past  assigned  to  ERL-A  contracts, 
there  was  no  independent  review  or  monitoring  of  contractor  work 
to  determine  the  appropriateness  of  contract  charges.   In  our 
opinion,  the  performance  of  only  a  cursory  invoice  review  relates 
directly  to  the  close  relationship. that  existed  between  ERL-A 
managers  and  on-site  contractors.   Essentially  no  arms-length 
transactions  existed  at  the  ERL-A  laboratory.   EPA  managers 
believed  that  they  controlled  the  purchase  and  utilization  of 
labor  hours,  consultants,  equipment  and  supplies  under  the 
contracts.   Therefore,  ERL-A  officials  were  less  concerned  with 
the  administrative  review  of  contractor  invoices.   TAI  and  AScI 
would  only  invoice  them  for  what  ERL-A  managers  directed  the 
contractors  to  do  and  purchase  through  the  contract  WAs. 

CONCLOSION 

Consultant  use  under  contract  should  be  used  solely  for  the 
benefit  of  the  contract  and  should  be  subjected  to  CMD  review  and 
approval.   By  directing  subcontracting  under  its  on-site 
contracts,  ERL-A  exceeded  its  authority  and  violated  sound 
procurement  practices,  as  well  as  Agency  contracting  procedures. 
Also,  prohibited  contract  activities  like  personal  services  and 
the  contractor  performance  of  IGFs  should  be  avoided  while 
management  controls  over  contractor  performance  improved. 

While  contracting  for  on-site  services  has  created  an  increased 
dependency  on  contractors  for  accomplishment  of  ERL-A' s  mission, 
it  has  also  made  the  accomplishment  of  ERL-A' s  research  more 
complicated  and  increased  the  staff's  administrative  burden. 
ERL-A  was  forced  to  use  FTEs,  hired  primarily  for  their 
scientific  expertise,  as  practically  full-time  managers  of  on- 
site  contractors  coupled  with  the  administrative  responsibilities 
dictated  by  contracting  out  essential  on-site  support.   Unless 
ERL-A  obtains  additional  FTEs  to  perform  the  on-site  scientific 
and  technical  support  work  mandated  by  Congress,  it  will  continue 
to  be  placed  in  the  dilemma  of  having  to  choose  between  achieving 
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its  mission  through  the  improper  utilization  of  contracts  to 
support  on-site  research  or  limiting  the  use  of  contract  support 
to  comply  with  legal  and  regulatory  requirements  at  the  expense 
of  the  mission. 


RECOMMENDATIONS 

We  recommend  that  the  Assistant  Administrator  for  Research  and 
Development  ensure  significant  improvements  are  made  in  ERL-A' s 
use  and  post-award  management  of  contracts  to  ensure  adherence 
with  applicable  statutes,  regul^itions,  and  EPA  policies. 
Specifically,  we  recommend  that  the  Assistant  Administrator: 

-  Through  ORD  managers'  performance  standards  and  evaluations, 
establish  strict  accountability  for  contract  management  in 
compliance  with  regulations  and  contract  terms.   This  should 
include  accountability  for  proper  oversight  and  control  of 
laboratory  extramural  operations. 

In  addition,  the  Assistant  Administrator  should  require  the: 

Director.  Environmental  Processes  and  Effects  Research  to: 

-  Instruct  ERL-A  director  to  refrain  from  using  on-site 
contractors  for  directed  subcontracting  of  consultants. 

-  Take  necessary  action  to  ensure  that  ERL-A  contracts  are 
managed  in  accordance  with  regulations  and  Agency  policies. 
Specifically,  the  Director  should: 

*  Require  ERL-A  to  submit  a  contract  management  plan 
describing  how  contracts  retained  for  on-site  support  will 
be  controlled  to  prevent  improper  contract  activities 
i.e.,  personal  service  relationships,  directed 
subcontracting,  and  contractor  performance  of  inherently 
governmental  activities. 

*  Direct  ERL-A  to  place  available  FTEs  into  the  most 
critical  technical  support  positions  currently  performed 
by  contractors  which  are  determined  to  be  essential  for 
retention  of  Agency  expertise  or  are  inherently 
governmental  or  personal  services  in  nature.   If 
sufficient  FTEs  cannot  be  obtained  to  replace 
contractors,  either  through  staffing  increases  or 
conversion  of  extramural  funds,  or  the  work  cannot  be 
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moved  off-site  or  performed  on-site  without  a  personal 
services  relationship,  these  positions  and  related  tasks 
should  be  eliminated. 

-  Perform  periodic,  on-site  reviews,  in  conjunction  with  CMD,  to 
independently  evaluate  ERL-A' s  on-going  use  and  management  of 
contracts.   This  should  include  a  review  of  the  overall 
utilization  of  on-site  contracts  to  eliminate  contractor 
performance  of  inherently  governmental  or  personal  services 
which  creates  an  over-dependence  on  incumbent  contractors. 

Recommendations  to  the  Assistant  Administrator.  Administration 
and  Resources  Management 

We  recommend  that  the  Assistant  Administrator  for  Administration 
and  Resources  Management  ensure  significant  improvements  are  made 
in  the  oversight  of  contract  management.   Specifically,  the 
Assistant  Administrator  should  require  the: 

Director.  Office  of  Acquisition  Management  (QAM)  to; 

-  Require  CO  approval  for  consulting  expenditures  under  contracts 
establish  a  policy  of  not  authorizing  after-the-fact 
payments.   CMD  should  ensure  that  proper  approval  is  obtained 
before  consultant  expenditures  are  made. 


AGENCY  RESPONSE  AND  OIG  EVAmATION  OF  AGENCY  COMMENTS 

ORD  Response 

ORD  generally  agreed  with  the  findings  and  recommendations  as 
presented  in  Chapter  4.   Corrective  actions  proposed  by  ORD 
appear  responsive  to  our  recommendations  and,  therefore,  fulfill 
the  acceptable  action  criteria  of  EPA  Order  2750.   ORD's  comments 
and  OIG's  evaluation  on  Chapter  4's  recommendations  are  detailed 
in  Appendix  I . 

QAM  Response 

0AM  generally  agreed  with  our  findings  and  recommendations 
related  to  the  splitting  of  the  AScI  contracts,  and  ERL-A' s 
misuse  of  contractor  activities.   However,  OAM  took  exception  to 
our  findings  regarding  ERL-A' s  abuse  of  the  contracting  process 
as  relates  to  the  TAI's  contracts.   Specifically,  OAM  objected  to 
our  conclusion  that  ERL-A  exploited  8(a)  pppcurements  to  retain 
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TAI  as  a  favored  contractor  and  later  biased  a  competitive 
procurement  in  favor  of  TAI. 

According  to  0AM,  standard  practice  within  EPA  and  SBA  was  to 
award  consecutive  sole-source  8(a)  contracts  to  firms  that 
remained  certified  under  the  8(a)  program.   0AM  contends  that 
during  the  period  FY  1981  through  FY  1989,  the  8(a)  program  did 
not  contain  any  provision  for  competition  among  disadvantaged 
firms  in  civilian  agencies.   According  to  0AM,  prior  to  FY  1990, 
congressional  legislation  required  agencies  to  support  national 
socioeconomic  goals  for  diversity  in  the  marketplace  by  utilizing 
noncompetitive  8(a)  contracts  [the  only  8(a)  mode  available] 
wherever  feasible.   If  EPA  had  decided  to  compete  the  TAI 
services,  0AM  contends  that  it  would  have  had  to  do  so  outside 
the  8(a)  program.   Thus,  in  OAM's  opinion,  there  was  not  a 
potential  violation  of  the  intent  of  the  Small  Business  Act  and 
CICA  when  TAI  was  repetitively  retained  under  sole-source  8(a) 
contracts. 

Although  the  FAR  provides  a  specific  exception  from  competition 
for  8(a)  contracts,  we  know  of  no  policy,  regulation,  or  statute 
that  precluded  competitive  8(a)  contracts  prior  to  1988.   In  fact 
the  1984  CICA  encouraged  competitive  awards  among  socially  and 
economically  disadvantaged  small  business  concerns.   0AM 
apparently  assumes  that  because  8(a)  has  a  special  exemption  from 
competition,  only  sole-source  8-(a)  contracts  could  have  been 
awarded.   This  assumption  is  not  supported  by  any  written  policy, 
regulation,  or  statute  that  we  are  aware  of  and  0AM  did  not 
identify  any  official  written  policy  in  this  regard.   Based  on 
our  examination  of  the  Small  Business  Act's  legislative  history, 
the  exemption  from  competition  was  primarily  for  new  8(a)  firms 
to  gain  entrance  to  the  marketplace.   It  was  not  intended  to 
continue  repetitive  sole-source  contracts  to  established  8(a) 
firms  that  had  developed  a  competitive  edge.   It  is  apparent  that 
Congress  intended  that  some  competition  exist  in  the  8(a)  program 
prior  to  1988.   Congressional  concern  for  lack  of  competition 
between  8(a)  firms  prompted  the  1988  amendments  which  required 
the  competing  of  8(a)  awards  in  excess  of  $3  million. 

OAM's  response  also  implies  that  EPA  and  SBA  had  established  a 
"standard"  practice  of  awarding  consecutive  sole-source  8(a) 
contracts  to  firms  that  remained  certified  under  the  8(a) 
program.   However,  0AM  provided  no  written  policy  or  reference  to 
support  this  position.   In  any  case,  FAR  19.811(b)  states 
agencies,  not  SBA,  determine  the  type  of  contract  award  to  the 
8(a)  firm.   If  EPA  has  allowed  SBA  to  dictate  the  types  of  8(a) 

Audit  No.  E1JBF2-04-0300-3100156 
147 


423 


Chapter  4 

ERL-A  Abused  Contracting  Process  To  Retain  Long-term  Contractors  Ana 

Avoid  Full  And  Open  Competition 


contract  awards,  then  it  has  improperly  ceded  its  authority  to 
S_BA. 

OAM  also  disagreed  with  our  finding  that  modifications  7  and  16 
to  the  third  TAI  contract  represented  a  substantial  change  in  the 
size  and  scope  of  the  contract  which  further  abused  the  8(a) 
program  by  avoiding  competition  and  extending  the  contract  period 
20  months  past  TAI's  graduation  from  the  8(a)  program.   While  OAM 
agreed  that  both  modifications  did  significantly  increase  the 
size  of  the  contract,  it  disagreed  that  the  modifications 
violated  any  provisions  of  the  8(a)  program  as  it  existed  at  the 
time  the  contract  was  modified.   OAM  also  took  exception  to  our 
position  that  ERL-A  improperly  removed  its  technical  support 
contract  from  the  8(a)  program.   OAM  states  that  CMD  reclassified 
the  contract  because  the  size  of  the  contract  was  such  that  it 
was  deemed  too  large  for  available  8(a)  firms  and  was  not 
suitable  for  the  8(a)  program.   The  only  known  8(a)  firm  that 
might  have  potential  to  perform  the  requirement  was  AScI,  an  8(a) 
contractor  which  already  had  similar  contracts  at  Athens.   OAM 
maintains  that  8(a)  requirements  do  not  dictate  that  contracts 
automatically  stay  in  the  8(a)  program  after  an  incumbent 
graduates.   However,  OAM  conceded  that  last  minute  extensions  of 
8(a)  contracts  under  sole-source  8(a)  procedures  just  prior  to 
the  expiration  of  the  8(a)  firm's  eligibility  was  not  good 
business  practice  and  CMD  would  no  longer  allow  it. 

CAM'S  response  correctly  states  that  modification  7  to  TAI's 
third  sole-source  contract  increased  the  contract's  LOE  by  50 
percent;  however,  it  fails  to  mention  that  modification  16 
increased  the  LOE  over  200  percent.   This  1986  contract  was 
originally  estimated  at  a  cost  of  $2.6  million;  however,  at  the 
expiration  of  the  contract  the  maximum  value  had  grown,  through 
modifications  to  over  $6.6  million,  a  300  percent  increase  over 
the  original  estimated  cost.   Also,  contractor  staff  had  gone 
from  6  staff  years  under  TAI's  second  contract  to  31  staff  years 
under  this  third  contract  (  a  500  percent  increase) ,  the  contract 
was  extended  to  five  years,  and  the  contract  support  had  expanded 
from  support  of  one  branch  at  ERL-A  to  support  of  all  four  ERL-A 
branches.   If  this  is  not  a  change  in  contract  scope,  then  CICA 
restrictions  on  contract  modifications  to  contract  scopes  without 
competition  are  essentially  meaningless.   We  believe  these  large 
contract  modifications  to  TAI's  third  sole-source  8(a)  contract 
constituted  a  change  in  scope  under  the  CICA  and  that  CMD  should 
have  given  some  consideration  to  recompeting  the  contract. 


Audit  Mo.  E1JBF2-04-0300-3100156 
148 


424 


Chapter  4 

ERL-A  Abused  Contracting  Process  To  Retain  Long-term  Contractors  And 

Avoid  Full  And  Open  Competition 


Finally,  OAM  took  exception  to  our  contention  that  ERL-A  used 
biased  technical  evaluation  ranking  factors  which  gave  TAX  a 
competitive  advantage  and  that  the  AScI  proposal  was  a  token 
submission.   OAM  concludes  that  its  file  reviews  did  not  reveal 
any  bias  or  unfair  consideration  in  the  RFP.   In  OAM's  opinion, 
the  SOW  represented  the  government's  minimum  need  for  support 
services  at  the  Athens  laboratory  and  the  related  technical 
evaluation  criteria  placed  the  most  weight  on  the  decisive 
requirement  for  successful  contract  performance,  e.g.,  the 
qualifications  of  dedicated  staff  located  at  ERL-A.   According  to 
OAM,  our  interprstation  of  a  lack  of  resolve  on  the  part  of  AScI 
represents  only  a  weaknesses  of  a  small  8(a)  firm  not  accustomed 
to  the  competitive  arena.   Overall,  OAM  contends  that  the 
solicitation  pr;jcess  and  award  selection  were  conducted  in 
accordance  with  the  precepts  of  FAR  15  and  EPAAR  1515.   However, 
OAM  did  conclude  that  better  evaluation  measures  must  be  found  to 
avoid  prolonged  incumbency  by  one  firm  at  any  given  laboratory, 
particularly  for  on-site  contracts,  where  the  advantage  of 
incumbency  is  difficult  to  offset. 

We  maintain  that  ERL-A  and  CMD  could  have  retained  the  contract 
in  the  8(a)  program  if  they  had  so  desired.   If  the  scope  of  the 
contract  in  its  form  at  that  time  was  too  large  for  8(a)  firms, 
they  could  have  split  up  the  scope  into  smaller  contracts  to 
allow  8(a)  firms  to  compete  for  the  work.   In  fact,  file 
documentation  evidences  that  ERL-A  requested  that  the  contract  be 
taken  out  of  the  8(a)  program  so  that  TAI  would  have  a  chance  to 
compete  for  the  contract.   The  size  of  the  contract  scope  was 
only  a  secondary  consideration  which  could  have  been  solved  by 
breaking  up  the  contract  into  smaller  tasks.    Also,  the  fact 
that  ERL-A  and  CMD  considered  an  existing  8(a)  firm's  bid  for  the 
contract  in  the  competitive  range  indicates  that  the 
justification  of  "for  large  business  only"  was  weak.   AScI 
received  a  substantially  high  technical  score  and  the  score  was 
not  affected  by  the  size  of  the  contract  versus  AScI's  status  as 
an  8(a)  contractor. 

OAM  also  maintains  that  there  was  no  bias  in  the  competitive 
award  to  TAI  but  later  states  that  they  are  trying  to  eliminate 
the  inherent  bias  in  EPA's  competitive  procedures  that  favor 
incumbent  contractors.   OAM  goes  to  great  lengths  to  justify  the 
need  for  personnel  commitment  letters  and  emphasis  placed  on 
contractor  experience  with  EPA  operations  in  the  competitive 
award  process;  however,  the  perceived  need  for  such  evaluation 
factors  does  not  eliminate  the  large  competitive  edge  such 
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factors  give  to  incumbent  contractors;  thereby,  substantially 
discouraging  competition. 

In  conclusion,  it  was  OIG's  intention  that  TAI's  contract  awards 
be  viewed  as  a  whole  or  as  a  trend  to  show  ERL-A's  avoidance  of 
full  and  open  competition  in  order  to  ensure  retention  of  TAI  as 
the  on-site  contractor.   It  was  not  intended  that  each  individual 
procurement  be  analyzed  as  to  whether  the  procurement,  in  and  of 
itself,  was  proper  and  in  compliance  with  policy  and  procedures. 
In  addition,  repetitive  sole-source  awards  to  an  8(a)  contractor 
who  has  developed  the  expertise  to  compete  does  not  further  or 
promote  the  mission  of  the  8(a)  program  to  develop  the  8(a) 
contractor's  competitive  edge.   It  only  reduces  the  Agency's 
administrative  burden  in  competing  the  contracts. 

Except  as  discussed  above,  OAM  generally  agreed  with  the  findings 
and  recommendations  as  presented  in  Chapter  4.   OAM's  response 
included  planned  or  initiated  actions  for  some  recommendations. 
OAM's  comments  and  OIG's  evaluation  on  Chapter  4's 
recommendations  are  detailed  in  Appendix  I.   A  complete  copy  of 
OAM's  response  to  Chapter  4  and  OIG's  evaluation  is  available 
upon  request. 
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Our  review  of  extramural  resource  management  at  ERL-A  also 
disclosed  questionable  uses  of  intramural  resources  and  a 
potential  violation  of  appropriation  law  restrictions.   These 
questionable  actions  related  to  the  improper  acquisition  and 
construction  of  an  office  building  with  S&E  appropriated  funds 
and  Superfund  monies  and  the  payment  of  excessive  travel  costs. 
The  building  was  obtained  through  a  fiscal  year-end  contract 
award.   These  questionable  uses  of  intramural  resources  indicated 
that  the  circumvention  of  laws  and  regulations  and  misuse  of 
resources  was  not  restricted  to  extramural  funds. 

THE  ACQUISITION  AND  CONSTRUCTION  OF  AN  ERL-A  OFFICE  BUILDING  WITH 
SfcE  FUWDS  AND  SUPERFUND  MONIES  VIOLATED  AGENCY  PROCEDURES  AND 
APPROPRIATIONS  LAWS 

Appropriations  laws  and  Agency  restrictions  on  construction  and 
acquisition  of  buildings  with  S&E  funds  were  circumvented  by  the 
purchase  of  a  modular  office  building  which  was  improperly 
classified  as  personal  property  rather  than  real  property.   At 
the  end  of  FY  1988,  ERL-A  obligated  $201,817  ($170,617  in 
expiring  FY  1988  S&E  appropriated  funds  and  $31,200  in  Superfund 
monies)  to  purchase,  through  a  CMD  year-end  contract  award,  a 
5,320  (70  feet  by  76  feet)  square  foot  modular  building.   In  FY 
1989,  the  structure  was  transported  to  ERL-A  in  five  sections  and 
assembled  on-site.    With  incidental  installation  costs  of 
$2,770,  the  total  cost  of  the  construction  totalled  $204,587. 

According  to  ERL-A  managers,  prior  to  initiating  its  procurement 
request  on  July  26,  1988,  ERL-A  contacted  the  Facilities 
Management  and  Services  Division  (FMSD) ,  Engineering,  Planning, 
and  Architecture  Branch  (EPAB) ,  Washington  and  the  FMSD,  Personal 
Property  and  Supply  Management  Branch,  Cincinnati  to  determine  if 
an  office  building  qualified  as  personal  or  real  property.   While 
we  could  not  locate  documented  evidence  of  these  contacts  in  ERL- 
A  files,  ERL-A  managers  remembered  that  both  offices  stated  that 
the  purchase  would  be  considered  personal  property. 

CMD  files  evidenced  that  on  August  8,  1988,  the  CO  contacted  the 
Chief  of  FMSD's  EPAB  about  the  acquisition  of  the  portable 
building  for  ERL-A.   The  CO  faxed  a  copy  of  the  building's 
specifications  for  EPAB's  review.   In  response,  the  EPAB  Chief 
told  the  CO  that  ERL-A  did  have  the  authority  to  purchase  such 
modules  without  EPAB  oversight  and  without  the  use  of  EPAB  (e.g.. 
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Buildings  and  Facilities  Appropriation)  funds.   Based  on  FMSD's 
response  and  its  previous  designation  of  "portable"  buildings  as 
personal  property,  the  CO  concluded  in  the  August  8  memorandum 
that  the  acquisition  and  award  of  the  contract  for  this  building 
using  S&E  and  Superfund  monies  was  appropriate.   The  CO  indicated 
in  the  memorandum  to  the  file  that  the  Chief,  EPAB  was 
subsequently  apprised  of  the  proposed  acquisition  but  the  Chief 
provided  no  further  response. 

In  FY  1989,  the  modular  building  was  delivered  to  ERL-A  and 
permanently  mounted  on  numerous  concrete  pillars  next  to  ERL-A' s 
other  facilities.   The  buildings  floor  plan  and  an  exterior 
photograph  are  shown  below: 
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As  shown,  this  building  did  not  appear  to  be  any  more  readily 
transportable  than  other  ERL-A  buildings  constructed  by  more 
convontional  methods.   The  building,  like  a  permanent  building, 
has  electricity,  heating/cooling  units  and  water/sewer  hookups. 

Historically,  Comptroller  General  decisions  have  ruled  that  such 
modular  buildings  represent  major  construction  projects  or,  at  a 
minimum,  major  acquisitions  of  real  property.   For  example. 
Comptroller  General  Decision  B-235086  stated  the  following 
concerning  the  acquisition  of  modular  buildings  by  the  Forest 
Service  which  were  initially  classified  as  transportable  personal 
property: 

Congress  provided  the  Forest  Service  with  a  specific 
appropriation  in  fiscal  year  1984  for  the  construction 
and  acquisition  of  buildings  and  other  facilities. 
...In  fiscal  year  1984,  the  Forest  Service  used  the 
more  general  National  Forest  System  appropriation  to 
acquire  three  modular  constructed  buildings. 

Generally,  an  appropriation  for  a  specific  object  is 
available  for  that  object  to  the  exclusion  of  a  mdre 
general  appropriation.   65  Comp.  Gen.  881,  884  (1986). 
The  existence  of  a  specific  appropriation  for  the 
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construction  and  acquisition  of  a  building  would  thus 
preclude  the  Forest  Service  from  using  a  more  general 
appropriation  to  pay  for  such  a  purchase. 

Here,  each  building  was  permanently  installed  and  cost 
more  than  $100,000.   Thus,  we  think  it  reasonable  to 
classify  them  as  major  construction  projects.   See  63 
Comp.  Gen.  422,  435  (1984).   However,  even  if  we  did 
not  consider  them  "construction"  projects,  we  would 
nevertheless  consider  them  "acquisitions"  for  purposes 
of  Pub.  L.  No. 98-146.   Therefore,  since  Congress 
provided  a  specific  appropriation  for  the  "construction 
and  acquisition"  of  buildings,  the  Forest  Service 
improperly  used  the  more  general  appropriation  to 
purchase  buildings. 

As  in  the  Forest  Service  case  above,  EPA  has  a  specific 
appropriation  for  the  construction  and  acquisitions  of  buildings 
-  the  FY  1988  Buildings  and  Facilities  Appropriation  (Public  Law 
100-404).   In  addition,  the  FY  1988  S&E  Appropriation  (Public  Law 
100-404)  contained  the  following  restrictive  provisions  for  the 
use  of  the  S&E  appropriation  for  construction  and  alteration  of 
facilities: 

For  necessary  expenses,  not  otherwise  provided  for, 
including...  construction,  alteration,  repair, 
rehabilitation,  and  renovation  of  facilities,  not  to 
exceed  $25.000  per  project ... [emphasis  added]. 

The  1988  Appropriations  Act  (P.L.  100-404)  did  not  provide  for 
any  utilization  of  Superfund  money  to  purchase  real  property. 

An  ORD  memorandum,  dated  November  10,  1987,  to  all  laboratories 
reminded  laboratory  managers  that  laboratory  directors  only  have 
the  authority  to  charge  B&F  (Building  and  Facilities)  items  under 
$5,000  to  the  S&E  appropriation  and: 

B&F  items  which  cost  between  $5,000  and  $25,000  require 
prior  approval  of  the  Facilities  Management  and 
Services  Division.   Any  item  exceeding  $25,000  must  be 
charged  to  the  B&F  appropriation. 

Based  on  the  size  and  permanent  nature  of  this  building  and  the 
Comptroller  General  decisions  regarding  similar  acquisitions,  we 
question  the  advice  apparently  provided  by  FMSD.   In  our  opinion, 
the  acquisition  of  a  5,320  square  foot  modular  building  costing 
in  excess  of  $200,000,  using  "portability"  as  the  justification. 
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violated  Agency  appropriation  restrictions.   CMD  awarded  this 
contract  on  September  30,  1988  one  day  before  the  S&E 
appropriation  was  due  to  expire. 

Potential  Violations  of  Appropriation  Restrictions 

This  questionable  use  of  S&E  and  Superfund  monies  for  the 
purchase  of  a  modular  building  represented  only  one  of  at  least 
four  instances  of  potential  violations/circumvention  of 
appropriations  laws  found  during  our  audit  of  ERL-A  extramural 
resource  management.   In  Chapter  3,  RiD  appropriated  funds  were 
misused  to  fund,  through  CAs,  the  development  of  an  ERL-A  on-site 
child-care  center  and  the  attainment  of  a  Phd  for  an  EPA 
employee.   These  actions  appeared  to  violate  the  purpose  and 
authorities  contained  in  the  applicable  RiD  appropriations.   In 
another  case  in  Chapter  3,  extramural  R&D  funds  were  exchanged 
through  reciprocating  lAGs  with  another  federal  agency  to  fund 
intramural  travel  of  employees  working  on  a  common  project.   This 
situation  again  appeared  to  violate  the  purpose  of  the  R&D 
appropriation  since  S&E  appropriated  funds  should  be  used  for  EPA 
staff  travel.   At  a  minimum,  we  believe  this  represented 
unauthorized  reprogramming  of  extramural  funds  to  intramural 
uses.   In  conclusion,  such  circumventions  of  appropriation 
restrictions  usurp  congressional  oversight  of  Agency  funding  and 
bypass  Agency,  as  well  as  congressional  and  0MB  budgetary  and 
fund  controls. 


ERL-A  08ED  PURCHASE  ORDERS  TO  CIRCUMVEMT  FEDERAL  TRAVEL 
REGULATIONS  AMD  MAXIMUM  PER  DIEM  RATES 

Through  use  of  purchase  orders,  ERL-A  circumvented  travel 
regulations  and  authorized  per  diem  rates  in  order  to  hold 
conferences  at  high  cost  Georgia  resort  areas  at  St.  Simon's 
Island  and  Callaway  Gardens.   For  example,  ERL-A  sponsored  a 
"2-day"  laboratory  directors  meeting  (May  28  to  May  30,  1991)  at 
a  high-cost  resort  hotel  on  St.  Simon's  Island.   ERL-A  used  a 
purchase  order  to  pay  for  accommodations,  some  meals  and 
refreshments.   In  documentation,  dated  April  2,  1991,  entitled 
"Justification  For  Other  Than  Full  and  Open  Competition"  attached 
to  the  purchase  order,  the  ERL-A  director  stated: 

...this  meeting  requires  uninterrupted  time  and 
attention  of  attendees.   Therefore,  a  meeting  place 
other  than  EPA  premises  is  needed. 
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ERL-A  documentation  indicated  that  only  hotels  and  resorts  on  St. 
Simon's  had  been  contacted  and  the  King  and  Prince  Hotel  was 
selected  because  the  "...suggested  source  was  the  only  one  in  the 
area  [emphasis  added]  with  available  rooms."   This  was  used  as 
the  basic  justification  for  the  sole-source  purchase.   However, 
no  evidence  existed  that  ERL-A  had  checked  lower  cost  areas  such 
as  Athens,  Georgia  (near  the  laboratory)  or  nearby  Atlanta, 
Georgia. 

As  stated  above,  ERL-A  elected  to  pay  for  hotel  accommodations 
and  some  meals  and  refreshments  with  a  purchase  order  rather  than 
having  attendees  claim  the  costs  on  individual  travel  vouchers. 
However,  attendees  were  issued  individual  travel  authorizations 
(TAs)  and  they  claimed  airfare,  mileage,  and  other  subsistence 
and  incidental  costs  associated  with  the  St.  Simon's  conference. 

By  using  the  purchase  order/ invoice  payment  method,  ERL-A  was 
able  to  circumvent  the  maximum  per  diem  limits  allowed  by  travel 
regulations  for  the  St.  Simon's  area.   Based  on  our  calculations, 
ORD  paid  almost  $1,750  in  excess  of  the  total  maximum  authorized 
per  diem  (150  percent  of  authorized  per  diem  for  St.  Simon's 
area)  for  the  "2-day  conference"  at  St.  Simon's.   If  the 
conference  had  been  conducted  off-site  in  Athens  (the  nearest 
location  with  adequate  hotel  facilities) ,  ORD  could  have  saved 
almost  $3,500  over  the  total  travel  cost  for  the  St.  Simon's 
conference.   In  addition,  ERL-A  authorized  and  paid  for 
additional  travel  time/costs  (some  attendees  arrived  early,  some 
late,  and  some  came  all  the  way  from  the  West  coast  just  for  a 
2-day  meeting  which  included  travel  time)  for  the  traveler's  own 
convenience  and  separately  paid  $436.16  for  refreshments  at 
breaks  which  is  not  permitted.   These  types  of  abuses  of 
government  funds  can  subject  EPA  to  public  criticism  and  erosion 
of  public  trust. 

ERL-A  used  another  purchase  order  to  exceed  maximum  per  diem  for 
a  three-day  meeting  at  the  Callaway  Gardens  resort.   ERL-A 
contacted  only  three  facilities  for  comparative  conference  room 
and  guest  room  rates.   Two  of  these  facilities  were  high  priced 
resorts  in  the  Atlanta  vicinity   (Lake  Lanier  Islands  - 
$105/night  and  Stone  Mountain  -  $189/night)  and  the  other  was 
Callaway  Gardens  ($92 . 50/night) . 

Based  on  this  limited  survey  of  high  cost  resorts,  ERL-A  selected 
Callaway  Gardens  for  a  sole-source  procurement  because  of  "cost 
and  availability  of  lodging  and  conference  facilities."   There 
are  many  large,  convention  center  type  hotels  in  the  Atlanta 
vicinity  where  rooms  and  facilities  can  be  obtained  at  prices 
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below  the  $79  per  day  authorized  lodging  rate  for  Atlanta.   None 
of  these  hotels  were  contacted  by  ERL-A. 

The  Callaway  Gardens  conference  took  place  just  one  week  before 
the  St.  Simon's  trip  discussed  above.   The  authorized  lodging 
rate  for  the  Callaway  Garden  area  was  $40  per  day.   However, 
through  the  purchase  order,  ERL-A  paid  $92.50  a  night  for  35 
individuals  including  OEPER  personnel.   The  rooms  at  Callaway 
Gardens  were  used  from  May  18  through  May  21,  1991,  for  a  total 
of  94  lodging  nights.   When  compared  to  the  authorized  rate  of 
$40  per  diem,  this  purchase  was  $4,935  in  excess  of  total 
authorized  per  diem.   Even  using  the  maximum  authorized  lodging 
rate  (150  percent  of  authorized  rate  or  $60  per  day)  excessive 
travel  of  $3,055  was  incurred  for  this  conference.   In  addition, 
the  Callaway  Gardens  invoice  submitted  with  the  purchase  order 
for  payment  included  a  $3,146  supplemental  charge  on  the  invoice 
described  only  as  "Environmental."   ERL-A  could  produce  no 
supporting  documentation  or  explain  the  purpose  of  this 
expenditure.   During  processing  of  the  Callaway  Gardens  invoice, 
a  financial  technician  at  the  Commodities  Payment  Section, 
Research  Triangle  Park,  wrote  ERL-A: 

Invoiced  as  received  does  not  provide  information  we 
can  use  to  match  what  you  authorized  on  the  purchase 
order  against  what  they  are  charging  us.   Will  you 
approve  payment  as  billed  or  should  we  return  the 
invoice  to  the  vendor. 

On  July  8,  1991,  ERL-A  instructed  the  technician  to  "Pay  the 
invoice  as  billed."  On  July  16,  1991,  the  ERL-A  Laboratory 
Director  signed  a  statement  found  in  ERL-A  files  which  certified: 

...  all  charges  were  appropriate  and  necessary  to 
accomplish  the  goals  set  for  the  Ecological  Risk 
Assessment  Research  Program  Science  Advisory  Board 
Review.   Therefore,  I  authorize  payment  of  this 
purchase  order. 

According  to  ERL-A  files,  the  Callaway  conference  package  at 
$92.50  per  night  included  many  complimentary  items  such  as  free 
admission  to  the  Gardens  park.   However,  other  features  of  the 
package  included  breakfast  and  dinner,  a  prime  rib  banquet,  daily 
greens  (golfing)  fees,  etc.,  which  may  account  for  the  $3,146 
additional  charge  on  the  invoice. 

He  question  whether  paying  excess  lodging,  totaling  at  least 
$3,055,  at  a  resort  area  within  90  minutes  of  Atlanta  and  its 
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available  facilities  (per  diem  lodging  rate  of  $79  per  day) ;  and 
an  unexplained  invoiced  charge  of  $3,146  was  either  appropriate 
or  necessary. 

RECOMMEMDATIONS 

We  recommend  that  the  Assistant  Administrator  for  Research  and 
Development: 

-  Provide  guidance  to  ERL-A  concerning  appropriation  law,  proper 
uses  of  funds,  and  appropriation  restrictions  related  to  funds 
ERL-A  receives. 

-  Obtain  formal,  written  OGC  legal  opinions  concerning: 

(1)  potential  appropriation  law  violations  related  to  ERL-A' s 
use  of  S&E  and  Superfund  monies  to  purchase  and  construct  a 
modular  building;  and  (2)  use  of  R&D  funds  to  pay  for 
development  of  a  day-care  center  for  ERL-A  staff  and  training 
costs  of  an  EPA  employee  (see  Chapter  3) .   If  any  violations 
occurred,  report  any  resulting  Anti-deficiency  Act  violations 
in  accordance  with  applicable  law. 

-  Instruct  ERL-A  to  refrain  from  using  purchase  orders  to 
circumvent  maximum  per  diem  rates  and  strictly  comply  with 
federal  travel  regulations  in  the  authorization  and  payment  of 
all  travel  costs. 

-  Instruct  ERL-A  to  hold  future  conferences  in  locations  that 
offer  suitable  accommodations  at  the  least  cost  to  the 
government  and  that  comply  with  current  EPA  guidance  on 
restricting  EPA  meetings  at  resort  areas. 

-  Require  ERL-A  to  provide  supporting  documentation  and 
justification  for  the  unidentified  $3,146  charge  on  the 
purchase  order  for  the  Callaway  Gardens  conference.   Instruct 
ERL-A  that  future  purchase  order  costs  should  be  fully 
justified  in  the  purchase  request  and  properly  supported  by 
file  documentation  and  invoices. 

We  also  recommend  that  the  Assistant  Administrator  for 
Administration  and  Resources  Management  require  the: 

Director.  Facilities  and  Management  Services  Division  to: 

-  Review  FMSD's  policies  on  classification  of  real  property 
versus  personal  property  as  relates  to  the  procurement  of 

Audit  No.  E1JBF2-04-0300-3100156 
158 


434 


Cbaptar  5 

CircuBvantlon  of  Statutory/Regulatory  RequirwBcnts  and  Misus*  of 

Intramural  Rasourcas 


modular  structures  and  the  proper  funding  for  such  structures. 
If  needed,  issue  revised  or  more  definitive  guidance  on  the 
classification  and  funding  of  modular  buildings. 


AGENCY  RESPONSE  AND  OIQ  EVALDATIOM  OF  AGENCY  COMMENTS 

ORD  Response 

CRD  generally  agreed  with  the  findings  and  recommendations  as 
presented  in  Chapter  5.   Corrective  actions  proposed  by  ORD  are 
responsive  to  our  recommendations  and  appear  to  fulfill  the 
acceptable  action  criteria  of  EPA  Order  2750.   ORD's  comments  and 
OIG's  evaluation  on  all  Chapter  5's  recommendations  are  detailed 
in  Appendix  I . 

CAM  Response 

OAM  comments  are  no  longer  germane  because  the  audit  report  was 
changed  in  accordance  with  those  comments.  Neither  OARM  or  OAM 
responded  to  our  audit  recommendation  for  the  Director,  FMSD. 
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ERL-A's  FMFIA  process  did  not  adequately  identify  internal 
control  weaknesses  or  ensure  proper  implementation  of  FMFIA 
control  objectives  and  techniques  relative  to  the  management  of 
contracts,  CAs,  lAGs  and  other  support/administrative  activities 
that  came  to  our  attention  during  the  audit.   Many  material 
control  weaknesses  in  ERL-A's  extramural  resource  and 
administrative  activities  were  not  previously  identified  in 
ERL-A'S  FMFIA  risk  assessments.   In  addition,  ERL-A  had  not 
adequately  assessed  control  -echniques  to  ensure  proper 
implementatior  by  management  staff.   Critical  control  techniques 
identified  in  ERL-A's  FMFIA  documentation  were  either  not 
implemented  or  improperly  implemented  by  ERL-A  management.   As  a 
result,  there  was  insufficient  assurance  that  Agency  resources 
were  safeguarded  against  waste,  fraud,  abuse,  and  conflicts  of 
interest.   Because  many  of  ERL-A's  extramural  activities  were  of 
a  mission-critical  nature,  proper  control  of  the  extramural  and 
administrative  operations  were  essential  to  the  integrity  of  the 
Agency's  programs. 

BACKGROOMD 

The  Federal  Managers'  Financial  Integrity  Act  (FMFIA)  of  1982 
requires  that  each  executive  agency  establish  internal  accounting 
and  administrative  controls  in  accordance  with  standards 
prescriced  by  the  Comptroller  General.   FMFIA  specifies  that 
these  controls  are  to  provide  reasonable  assurance  that  agencies' 
obligations  and  costs  comply  with  applicable  law;  that  Goveinment 
assets  are  safeguarded  against  waste,  loss,  unauthorized  use,  and 
misappropriation;  and  that  revenues  ind  expenditures  are  properly 
accounted  for  and  recorded  for  proper  reporting  and 
accountability  purposes. 

0MB  Circular  A-12  3  and  EPA  Resources  Management  Directive  2  560 
prescrioe  the  policies  and  procedures  for  Agency  implementation 
of  FMFIA  rec[uirements.   ERL-A  has  been  designated  as  an 
assessable  unit  under  EPA  procedures.   The  FMFIA  process  for  each 
assessaole  unit  consists  of  the  following  events:   (1)  risk 
assessments  every  three  years  to  identify  vulnerable  operations, 

(2)  a  Management  Control  P.Ian  (MCP)  every  five  years  which 
details  event  cycles,  control  objectives  and  techniques,  and 

(3)  Internal  Control  Reviews  (ICR)  and  Alternate  Internal  Control 
Reviews  (AICR)  annually.   In  addition,  each  EPA  program  manager 
is  responsible  for  periodically  evaluating  the  internal  control 
systems  in  place  and  taking  action  to  correct  identified 
weaknesses. 
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ERL-A'8  REVIEWS  OF  EXTRAMURAI.  RESOURCE  MAWAGEMEMT  WERE 
IMSOFFICIEMT  TO  EMSORE  ATTAIMMEMT  OP  FMFIA  CONTROL  OBJECTIVES 

Although  extramural  resource  management  was  identified  by  ORD  as 
a  material  weakness,  no  internal  control  reviews  were  conducted 
by  ERL-A  to  determine  whether  internal  control  responsibilities 
were  adequately  defined  and  internal  controls  techniques  were 
properly  implemented  to  meet  its  extramural  control  objectives. 
CAs  and  on-site  LOE  contracts  provided  great  flexibility  to 
program  offices,  but  provided  little  incentive  for  efficiency  and 
placed  a  large  oversight  burden  on  EPA  management  to  assure 
performance.   In  addition,  cooperative  agreements  and  on-site 
contracts  were  highly  susceptible  to  favoritism  and  CGI 
situations.   Considering  the  high  risk  nature  and  ERL-A's  heavy 
reliance  on  extramural  resources  in  achieving  the  mission  of  the 
laboratory,  management  should  have  ensured  that  an  adequate 
system  of  internal  controls  was  established.   However,  ERL-A's 
extramural  resource  management  controls  were  not  adequate  or 
effective  in  fulfilling  this  large  oversight  responsibility  and 
ensuring  that  extramural  activities  were  needed  and  represented 
the  most  cost-effective  approach.   In  addition,  ERL-A  management 
did  not  periodically  evaluate  implementation  of  established  FMFIA 
controls  as  related  to  extramural  resource  management  as  required 
by  EPA  guidance.   These  conditions  lead  to  the  internal  control 
weeOcnesses  in  extramural  resource  management  identified  in  this 
and  other  chapters  of  this  report. 

ERL-A's  Internal  Control  Reviews  Did  Mot  Identify  Malor  Internal 
Control  Wealmesses 

Although  ORD  in  its  1990  and  1991  FMFIA  internal  control  reviews 
identified  the  management  of  extramural  resources  as  a 
presidential-level  weakness,  extramural  management  was  not 
identified  as  a  material  weakness  at  B31L-A.   ORD  reported  in  its 
1990  FMFIA  report: 

. . .  that  there  is  a  serious  disparity  between  growth  in 
R&D  funding  and  human  resources  available  to  manage  the 
resources  properly.   This  imbalance  may  make  ORD 
vulnerable  to  fraud,  waste  and  mismanagement  of  funds. 

ERL-A's  internal  control  coordinator  stated  that  at  the  time  of 
their  1991  FMFIA  report,  ERL-A  did  not  see  extramural  management 
as  a  material  weakness,  although  no  formal  reviews  were  conducted 
to  verify  their  assumptions.   As  a  result,  many  of  the 
deficiencies  in  ERL-A's  extramural  resource  management  identified 
in  this  report  went  undetected  and  uncorrected. 
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According  to  the  EPA's  Senior  Council  on  Management  Controls,  the 
failure  to  identify  previously  reported  Agency-wide  weaknesses  at 
the  assessable  unit  level  was  not  uncommon.   A  synopsis  of  an 
August  15,  1990,  meeting  of  the  Senior  Council  on  Management 
Controls  recognized  an  inherent  problem  of  Agency  managers  not 
adequately  identifying  their  internal  control  weaknesses.    EPA's 
Deputy  Administrator  stated  that  "EPA  must  work  to  change  the 
culture  not  to  hide  weaknesses."  A  GAO  representative  at  the 
meeting  further  defined  the  problem  when  he  stated: 

Internal  controls  and  financial  management  systems  are 
...  treated  as  paperwork  exercise  {and}...  often 
delegated  to  lower  levels  without  senior  management 
involvement  or  understanding. 

GAO  also  concluded,  even  when  material  weaknesses  are  identified 
at  the  Agency  level: 

EPA  progrzua  offices  do  not  typically  report  these  kinds 
of  fundamental  problems  as  material  weaknesses,  but  as 
agency-wide  wealcnesses,  which  seem  to  be  some  sort  of 
lesser  problem  that  does  not  need  to  be  brought  to  the 
attention  of  the  President  and  the  Congress. 

At  ERL-A  we  found  the  same  situation  as  identified  by  the  Senior 
Council  on  Management  Controls.   ORD  identified  extramural 
resource  management  as  a  material  weakness  at  the  Agency  level, 
but  ERL-A  managers  did  not  deem  extramural  resource  management  a 
priority  at  the  field  level.   The  identification  of  material 
weaknesses  as  related  to  extriunural  resources  was  seen  by  ERL-A 
as  a  responsibility  of  ORD,  CMD,  and  GAD.   In  spite  of  their 
reliance  on  external  review,  the  Agency's  FMFIA  guidance  states: 

All  EPA  managers  are  responsible  for  operating 
effective  and  efficient  systems  of  internal  control. 
Periodically  they  must  evaluate  the  internal  control 
systems  and  take  actions  to  correct  identified 
weaknesses. 

In  our  discussions  with  ERL-A  management,  it  became  evident  that 
many  of  the  established  controls  over  the  management  of 
extramural  resources  were  often  viewed  by  laboratory  management 
as  a  bureaucratic  hindrance.   Achieving  the  ERL-A's  mission  of 
research  was  deemed  more  important  than  working  within  the 
constraints  imposed  upon  them.   The  1990  Lab  Directors  Retreat's 
Resource  Utilization  Workgroup  addressed  the  difficulty  of 
working  within  resource  limitations  and  regulatory  constraints. 
For  instance,  topics  discussed  at  the  retreat  included: 
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-   Congressional,  OMB  and  EPA  constraints  on  use  of 

resources  make  it  more  difficult  to  do  quality  science 
and  engineering  research. 

Innovative  uses  of  RSD  [funds]  to  enhance  in-house 
research,  facilities  and  skill  mix  are  being  used  by 
Laboratories  in  spite  of  the  system. 

The  innovative  use  of  RtD  funds  "in  spite  of  the  system"  was  in 
essence  fhe  circimvention  of  internal  controlr.  is  Lhev  r<^lated  •  = 
the  use  of  extramural  resources.   The  apparent  attitude  of  ERL-A 
management  that  the  end  justifies  the  means  subsequently 
-ontributed  to  the  abuses  detailed  in  previo\is  chapters  of  this 
report. 

Internal  Control  Reaponsibtlittes  Were  Hot  Adequately  Defined 

Internal  control  responsibilities  were  not  adequately  defined  at 
all  levels  of  extramural  resource  manaaemenc.   Specific  FMFIA 
requirements  were  not  included  in  the  performance  standards  of 
all  managerial  levels  and  managers  did  not  undf^r'tand  the 
importance  of  the  part  they  played  in  the  internal  control 
system.   This  facilitated  inadequate  implementation  of  an 
effective  internal  control  system  over  ERL-A's  extramural 
resource  management. 

At  ERL-A,  extramural  resource  managers  from  tne  ditector  down 
the  PO  and  WAM  level  have  an  integral  role  In  tl-,°  Agency's 
Tdherence  to  FMFIA.   However,  specific  FMFIA  requirements  and 
responsibilities  were  not  included  in  PO  and  WAM  oerformance 
standards.   Inadequate  extramural  resource  oversi .nt  at  these 
management  levels  could  produce  material  ve\knej.ses    in  the 
internal  control  system.   OM£  Circuia,-:  A-li.  am.  SPA  .resource. 
Management  Directive  2560  require  t  :at  each  seii  c/.    Execut .  /e 
Service.  Merit  Pay  and  any  other  employee  vie"  significant 
internal  control  responsibilities  maintain  wr:.tter.  performance 
agreements  against  which  a  manager's  internal  i:  ji-troi  performance 
can  be  recognized  and  evaluated.   The  performance  agreement 
should  outline  specific  internal  control  rec-p<  ns  Jilities  and 
establish  performance  standaras  which  are  speciiic  to  the 
employee  under  evaluation.   In  order  to  assure  a  viable, 
effective  internal  control  system,  all  levels  of  contract  or 
assistance  management  should  have  specific  control 
responsibilities  defined  in  their  performance  standards. 
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IWTERMAL  COMTROL8  OVTO  BXTRMroRAL  MMlAGgWCTT  IMEFPECTIVB 

ERL-A's  heavy  reliance  upon  extramural  resource  activities  to 
achieve  its  mission  and  the  vulnerability  of  many  of  ERL-A's 
extramural  activities  to  fraud,  waste  and  mismanagement, 
necessitated  the  need  for  extensive  internal  controls  and  reviews 
to  assure  proper  implementation  of  an  effective  internal  control 
system.   However,  ERL-A  managers  did  not  effectively  utilize 
available  resources  to  design  and  implement  an  effective  system 
of  internal  controls.   As  a  result,  the  procurement  process  was 
abused,  extramural  agreements  and  intramural  resources  were 
misused  and  mismanaged,  and  prohibited  contract  activities 
developed.   These  conditions  were  previously  reported  in  Chapters 
2,  3,  4,  and  5. 

ERL-A  Did  Not  Proparlv  Document  Critical  Event  Cvclas.  Control 
Obiectivas  and  Control  Technicnies 

ERL-A  managers  did  not  identify  all  critical  event  cycles, 
control  objectives,  and  control  techniques  for  the  management  of 
extramural  activities.   ERL-A  also  did  not  properly  follow 
through  and  systematically  test  whether  established  internal 
controls  were  adequate  or  functioning.   In  order  to  certify  as  to 
the  adequacy  of  event  cycle  documentation  and  controls.  Agency 
FMFIA  guidance  in  Resources  and  Management  Directive  2560 
requires  that  these  controls  be  systematically  tested.   If  ERL-A 
officials  had  systematically  reviewed  its  existing  internal 
control  documentation  for  extramural  management,  they  would  have 
found  that  event  cycles,  control  objectives  and  control 
techniques  were  insufficient  to  permit  a  conclusion  as  to  the 
adequacy  of  internal  controls.   Without  adequate  and  detailed 
event  cycle  documentation,  ERL-A's  FMFIA  process  became  merely  a 
"paper  exercise" . 

As  a  result  of  Identifying  extramural  management  as  a  material 
weakness  in  its  1990  FMFIA  report,  ORD  contracted  in  early  1991 
for  a  review  of  its  administrative  processes  and  internal 
controls.   The  review  objective  was  to  assist  laboratories  in 
meeting  their  FMFIA  event  cycle  documentation  requirements.   The 
review  produced  four  studies  which  listed  extensive  control 
objectives  and  control  techniques  for  all  levels  of  contract,  CA, 
and  lAG  administration  including  ORD  Headquarters,  CMD,  GAD,  and 
individual  laboratories.  In  transmitting  these  contractor  reports 
to  the  laboratories,  ORD's  Director  of  the  Office  of  Research 
Program  Management,  stated: 

It  is  expected  that  individual  offices  and  laboratories 
nay  use  this  report  to  evaluate  and  refine  their 
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internal  controls  documentation  and  to  identify 
opportunities  for  improvement...  Accordingly,  the 
report  is  not  intended  to  be  a  standard  procedures 
manual  for  adoption  by  all  laboratories,  nor  a 
compilation  of  all  the  variations  in  procedures. 

However,  ERL-A  did  not  utilize  these  documents  to  refine  and 
strengthen  their  event  cycle  documentation  and  control  techniques 
as  suggested,  but  merely  referenced  these  documents  as  examples 
of  detailed  control  techniques.   These  documents  contain 
extensive  listings  of  control  techniques  for  all  levels  of 
contract,  CA,  and  lAG  management  and  many  would  not  apply  to 
ERL-A's  operations.   In  addition,  this  documentation  by  reference 
was  in  direct  contradiction  of  the  Director's  statement  that  the 
"report  is  not  intended  to  be  a  standard  procedures  manual". 
Therefore,  ERL-A  did  not  establish  realistic,  detailed  FMFIA 
documentation  or  test  ERL-A's  internal  controls  related  to  its 
management  of  extramural  resources.   ERL-A's  FMFIA  process 
primarily  remained  "a  paper  exercise." 

Contract  Procurement  and  Management 

Pre-award  contract  management  or  procurement  related  to  planning, 
requesting,  evaluating  proposals,  and  awarding  of  contracts  was 
omitted  from  ERL-A's  FMFIA  event  cycles.   ERL-A  did  include  some 
control  objectives  and  techniques  in  their  FMFIA  documentation 
related  to  post-award  contract  administration.   These  objectives 
and  controls  were  either  superficial,  inadequate,  or  not  properly 
implemented  to  preclude  abuse,  misuse,  or  mismanagement  of 
extramural  resources. 

Pre-Award  Contract  Management 

As  previously  stated,  ERL-A's  FMFIA  process  did  not  document  the 
pre-award  process  or  control  objectives/techniques  for  this 
highly  vulnerable  process.   Our  audit  disclosed  that  this  process 
was  substantially  abused  by  ERL-A  (see  Chapter  4).   The  1991 
FMFIA  documentation  produced  by  the  Procurement  and  Contracts 
Management  Division  (PCMD)  listed  the  following  control 
objectives  and  control  techniques  for  its  pre-award  process. 
None  of  these  critical  control  techniques  had  been  documented  or 
implemented  by  ERL-A. 
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Control  Objactiva 


To  obtain  maximum  competition. 


Impartial  and  comprehensive 
evaluation  of  proposals. 


Control  Tachniquas  (Examples) 


-Adherence  to  EPAAR' . 
-Review  of  RFPs  one  level 

above  CO. 
-Acquisition  Plan  for  RFPs 

approved  by  Competition 

Advocate. 


-Adherence  to  EPAAR. 
-Acquisitions  over  $5  million 

require  3  member  TEPs. 
-All  TEP  members  must  be 

appointed  by  Source  Selection 

Official. 
-TEPs  must  certify  to  no  COls. 


As  previously  stated  in  Chapter  4,  ERL-A  officials  did  not  act  in 
the  best  interest  of  the  Agency  by  maximizing  full  and  open 
competition.   To  ensure  that  favored,  incumbent  contractors  and 
their  employees  were  retained,  ERL-A:  (1)  abused  8(a)  set-asides 
to  guarantee  repetitive  sole-source  procurements  and  (2)  biased  a 
competitive  procurement  when  8(a)  eligibility  expired.   ERL-A's 
circumvention  and  avoidance  of  competition  did  not  guarantee  that 
the  Agency  received  the  best  services  at  the  least  cost,  created 
an  atmosphere  where  contractors  were  reluctant  to  submit 
proposals  against  incumbent  contractors,  created  a  potential 
contractor  monopoly  over  critical  laboratory  operations,  and 
increased  EPA's  vulnerability  to  extramural  support  for 
accomplishing  the  ERL-A's  mission. 

In  conclusion,  ERL-A's  pre-award  process  contradicted  sound 
contracting  practices  and  compromised  any  control  objectives  that 
could  have  been  documented  for  this  process. 

Contract  Administration 

ERL-A  did  document  certain  event  cycles  and  related  control 
objectives/techniques  for  overall  or  post-award  contract 
management.   Event  cycles  included  PO  and  WAM  certifications  as 
to  required  experience  and  training,  contract  monitoring  and 
review,  contract  payments,  and  contract  close-out.   However,  our 
review  disclosed  that  many  of  the  controls  identified  were  either 
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insufficient  to  preclude  improper  actions  or  were  ineffectively 
Implemented. 

PO/WAM  Qualifications:  Controls  to  ensure  that  POs  and  WAMs  had 
sufficient  contract  management  and  technical  expertise  to 
properly  manage  the  contract  were  not  effective.   Although 
ERL-A's  designated  POs  and  WAMs  had  received  the  basic,  required 
contract  management  courses,  their  experience  was  inadequate  for 
the  level  of  contract  management  responsibility  delegated  to 
these  positions.   In  some  cases,  the  POs  technical  ability  was 
also  inadequate  for  contract  monitoring.  In  one  case,  the 
(former)  PO  for  an  on-site  technical  support  contractor  was  on 
the  laboratory's  administrative  staff  and  did  not  possess  the 
scientific  or  technical  background  necessary  to  monitor  the 
contractor's  operations.   Lack  of  contract  management  expertise 
contributed  to  numerous  deficiencies  in  SOW  and  WA  preparation 
and  oversight.   These  problems  were  detailed  in  OIG's  Survey 
Report  E1XMG2-04-0102-3400007  on  ERL-A's  contract  management 
operations,  issued  November  30,  1992. 

In  addition,  ERL-A  employees  were  performing  contract  management 
functions  without  proper  certification  or  delegation  of 
authority.   This  primarily  involved  EPA  employee  oversight  of 
contractor  employees  in  prohibited  personal  services 
relationships. 

Contract  Compliance:   Neither  ERL-A  or  CMD  provided  sufficient 
resources  to  properly  manage  contracts  and  ensure  compliance  with 
contract  terms  and  conditions.   Because  of  insufficient  CMD 
resources,  many  contract  management  duties  had  been  effectively 
delegated  to  ERL-A  management  who  had  no  contract  authority. 
Also,  the  CO  and  PO  did  not  adequately  review  all  of  SOWs  and  WAs 
before  approval  or  ensure  that  deficiencies  noted  in  those 
reviewed  were  corrected.   As  a  result,  prohibited  personal 
services  relationships  developed,  contractors  performed 
potentially  inherently  governmental  functions,  and  work  was 
performed  outside  the  SOW.   Details  of  these  deficiencies  were 
presented  in  OIG  Survey  Report  E1XMG2-04-0102-3400007 ,  issued 
November  30,  1992. 

Invoice  Review  and  Approval:   Internal  controls  over  the  review 
and  approval  of  contractor  invoices  were  not  properly 
implemented.   As  a  result,  improper  contractor  charges  were  paid 
without  question.   ERL-A  control  techniques  did  identify  the 
requirement  for  the  PO  to  review  contractor  invoices  for 
compliance  with  contract  terms;  however,  only  limited  invoice 
reviews  were  being  conducted.   Contractors  did  not  provide 
sufficient  detail  in  their  invoices  for  proper  verification  of 
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charges  and  services  received  by  ERL-A.   Details  of  this  problem 
were  included  in  DIG  Survey  Report  E1XMG2-04-0102-3400007,  issued 
November  30,  1992. 

Cooperative  Agreement  Management 

Event  cycles  for  CA  award  and  administration  were  totally 
excluded  from  ERL-A's  FMFIA  documentation  until  July  26,  1991. 
ERL-A's  FY  1991  event  cycle  documentation  included  a  reference  to 
ORD's  contractor  report  on  CA  controls,  entitled  "Documentation 
of  Administrative  Processes/ Internal  Controls  of  Administrative 
Processes/ Internal  Controls  of  Cooperative  Agreements."   As 
previously  discussed,  this  contractor  report  contained  an 
extensive  list  of  possible  CA  controls  for  all  levels  of  CA 
management.   ORD  specifically  informed  laboratories  that  the 
report  was  not  to  be  used  in  its  entirety  in  place  of  detailed 
FMFIA  documentation  but  merely  as  a  guide  in  tailoring  control 
plans  to  individual  laboratory  needs.   Therefore,  ERL-A  still  has 
not  prepared  detailed  control  techniques  for  CA  activities  at 
ERL-A.   Also,  ERL-A's  FMFIA  process  did  not  establish  the 
detailed  documentation  necessary  to  permit  the 
testing/verification  of  ERL-A's  internal  control  processes 
related  to  CAs. 
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Below  are  examples  of  control  objectives  and  techniques  from 
GAD'S  FMFIA  documentation  for  CAs  that  should  have  been  included 
in  ERL-A's  control  processes. 


Control  Objectives 

Control  Techniques  (examples) 

Award  CAs  in  compliance  with 
laws,  regulations,  policies. 

-Oversight  of  review  and 

approval  process. 
-Compliance  with  FGCA  Act. 
-Eligibility  of  recipient. 
-Indirect  cost-rate  approval. 
-Proper  cost-sharing. 

Obtain  maximum  competition  in 
CA  awards . 

-Compliance  with  1977  FGCA 

Act. 
-ORD  Policy. 
-Needs  specified  in  form  that 

permits  maximum  competition. 

Assure  project  progress, 
compliance,  and  timely, 
accurate  reporting. 

-Properly  maintain  CA  files. 
-Monitoring  compliance  (site 

visits) . 
-Obtaining  and  reviewing 

progress  and  financial 

reports. 

However,  ERL-A  did  not  properly  document  CA  event  cycles  and 
controls  and,  as  reported  in  Chapter  3,  this  contributed  to  the 
misuse,  abuse,  and  mismanagement  of  CAs.   ERL-A  circumvented 
statutory  requirements  by  using  CAs,  instead  of  contracts  as 
required,  to  obtain  goods  and  services  for  the  direct  benefit  of 
the  federal  government  (specifically  ERL-A) .   Virtually  all  of 
the  CAs  we  reviewed  produced  specific  information  that  would  be 
directly  incorporated  into  Agency  technical,  policy,  or 
regulatory  decision. 

Also,  ERL-A's  CAs  were  not  awarded  in  a  competitive  environment. 
Almost  63  percent  of  ERL-A's  active  cooperative  agreements, 
comprising  over  $10  million  of  ERL-A's  $14.2  million  in  CA 
funding,  were  awarded  without  competition.   Potential  favoritism 
was  indicated  in  such  noncompetitive  awards  to  former  employers 
or  alma  mater  of  ERL-A  staff  or  current  employers  of  former  ERL-A 
staff  or  on-site  cooperators.   Also,  doubt  existed  as  to  how 
truly  competitive  were  ERL-A's  competitive  CA  awards.   Five  of 
the  CAs  we  reviewed  were  awarded  competitively  and,  in  every 
case,  we  identified  potential  review  panel  COIs  and/or  other 
irregularities  which  may  have  compromised  the  free  and  open 
competition  of  the  CAs. 
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Finally,  CAs  were  not  properly  managed  after  award.   ERL-A  either 
did  not  have  or  did  not  implement  procedures  to  assure  compliance 
with  the  terms  of  the  extramural  agreements  or  ensure  that 
government  assets  were  safeguarded  against  waste  or  abuse.   An 
overall  lack  of  documentation  existed  related  to  management  and 
oversight  of  the  CAs.   ERL-A  POs  were  not  properly  fulfilling 
their  responsibility  to  ensure  proper  cooperator  use  of 
government  resources. 

Interagency  Agreements 

Until  June  26,  1991,  ERL-A  had  no  established  event  cycles  or 
controls  documented  for  the  issuance  and  management  of  lAGs. 
ERL-A's  FY  1992  event  cycle  documentation  included  a  reference  to 
two  ORD  contractor  reports  which  included  examples  of  control 
systems  for  lAGs.   As  previously  discussed,  these  studies  were 
not  intended  to  be  referenced  in  entirety  as  detailed  FMFIA 
documentation  for  laboratories,  but  were  to  be  used  to  tailor 
controls  to  individual  laboratory  operations.   These  reports 
contained  extensive  listings  of  possible  control  techniques  for 
all  levels  of  lAG  management.   Therefore,  ERL-A  did  not  identify 
or  document  any  specific  detailed  control  techniques  for  its  lAG 
activities  through  its  reference  to  the  contractor  reports.   In 
addition,  ERL-A's  FMFIA  process  did  not  establish  the  necessary 
detailed  control  documentation  to  permit  testing/verification  of 
ERL-A's  internal  controls  related  to  lAGs. 

Examples  of  control  objectives  and  techniques  for  CAs  were  found 
in  GAD'S  FMFIA  documentation.   These  controls  were  not  documented 
or  implemented  by  ERL-A. 


Control  Objective 

Control  Techniques  (examples) 

Proper  award  and 
administration  of  lAGs 

-Reviews  of  lAG  proposals/ 
approvals  for  compliance, 
completeness,  accuracy, 
funding. 

-Review  of  Agency  authority 
for  lAGs  used  for  grants  or 
CAs. 

Awards  that  promote 
environmental  mission. 

-Review  for  compliance  with 
statutory,  policy,  procedural 
requirements. 
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The  lack  of  detailed  documented  control  objectives  and  techniques 
for  lAG  award  and  administration  contributed  to  the  lAG 
deficiencies  cited  in  Chapter  3.   As  discussed  in  Chapter  3, 
ERL-A  misused  lAGs  to  improperly  supplement  FTE  travel, 
improperly  initiate  research  funds  to  a  foreign  government,  and 
circumvent/violate  procurement  regulations  in  the  use  of  an  on- 
site  contractor  and  acquisition  of  a  subcontractor  for  another 
federal  agency. 

Administrative  Management /Fund  Controls 

During  our  audit  we  also  became  aware  of  other  administrative 
management  and  fund  control  problems  both  related  and  unrelated 
to  extramural  management.   These  deficiencies  also  pertained  to 
inadeguate  FMFIA  processes  and  related  internal  controls.   The 
event  cycles  and  related  deficiencies  are  discussed  below. 

Records  Management:   Although  ERL-A  identified  an  event  cycle  for 
records  management  with  a  control  objective  and  control 
techniques,  the  control  techniques  were  not  effectively 
implemented.   As  a  result,  ERL-A  failed  to  assure  the 
laboratories 's  file  maintenance  and  record  retention  adhered  to 
federal  and  Agency  policies.   The  following  critical  control 
objective  and  a  control  technique  related  to  record 
storage/retention  wptp  documented  in  ERL-A' s  FY  1992  FMFIA 
report . 

Control  Objective:   To  ensure  that  all  records  are 
maintained  for  easy  retrieval  and  documentation. 

Control  Techniques:  Assure  that  records  are  stored, 
archived,  and  destroyed  in  accordance  with  Lab  policy 
and  EPA  procedures  (e.g.,  specified  by  the  Records 
Management  Manual.  Office  of  Information  Resources 
Management. 

The  control  technique  cited  above  contained  conflicting  guidance 
because  lalaoratory  record  retention  policies  did  not  agree  with 
EPA  records  management  policies.   EPA  policy  required  5  to  10 
year  retention  of  PO,  contract,  CA,  and/or  lAG  files  to  include 
correspondence,  notes,  telephone  memos,  etc;  however,  ERL-A 's 
policy  was  to  periodically  purge  such  documentation  from  the 
files  contrary  to  Agency  policy.   Record  retention  problems  are 
also  detailed  in  Chapter  7  of  this  report. 

Our  audit  of  ERL-A's  extramural  files  disclosed  that  various 
types  of  documents  usually  found  in  Agency  records  (i.e., 
telephone  memos,  routine  correspondence,  etc.)  were  sometimes 
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absent.    The  ERL-A  director  suggested  that  systematic  file 
purging  were  the  cause.   The  director  identified  the  continued 
practice  of  purging  laboratory  records  as  "operation  clean 
sweep."   Lack  of  file  space  was  used  as  a  reason  for  this 
practice;  however,  the  laboratory  had  never  iised  the  Federal 
Records  Center  (FRC)  for  file  storage. 

Also,  the  ERL-A  director  maintained  that  thp  laboratory's  filc-s 
were  not  official  files  subject  to  extended  retention 
requirements  and  that  all  official  files  were  maintained  at  GAD 
and  CMD;  however,  EPA's  procedures  iid  v    r  ^?5tnnuish  between 
offioidl  and  anofficial  files.   SPA's  Re-jtas  danajement  Manua^ 
Appendices  C  and  E,  specifically  required  retention  of  RSD 
laboratory  contract,  CA,  lAG,  and  PO  files  -^it  RiD  Laboratories 
for  5  to  10  years  and  an  additional  3  ;o  9  years  at  the  FRC. 
These  Appendices  also  identify  routine  correspondence,  telephone, 
aemos,  all  records  of  day-to-day  management  as  part  of  files 
subject  to  retention. 

A  February  1992  evaluation  report,  entitled  Records  Management  Ir. 
the  Environmental  Protection  Agency,  preoared  by  the  National 
Archives  and  .Records  Administration  (NARA) ,  round  that  proper 
records  management  practices  were  implemented  inconsistently 
Within  EPA  despite  Agency  directives  and  pre  .;edures  that  were 
generally  satisfactory.   At  ERL-A.  the  NaRA  evaluation  team  tour  . 
that: 

No  one  responsible  for  files  management  has  had 
training  in  records  management.   Records  have  not  been 
transierred  to  the  FRC  [Federal  Recoras  jenter],  and 
cutoffs  are  not  used.   instead,  records  are  retired  or 
destroyed  in  periodic  purginqs  that  art  leter nined  by 
neea^  tor  additional  office  space. 

As  noted  in  the  NARA  report,  records  created  or  acquired  in  tr.f. 
-ourse  of  government  business  arp  government  orcne>rty  and  thav. 
willful  ana  unlawful  destruction  of  these  recoras  carries 
penalties  under  the  law.   ERL-A  by  its  own  aamission,  routine iv 
destroyed  laboratory  records  for  which  Agnncy  policy  specificaix/ 
identified  ex\.ended  retention  either  on-site  or  a^  the  FRC. 

Standards  of  Conduct:   Event  cycles  and  related  controls  for 
standards  of  conduct  were  totally  excluded  rrom  ERL-A' s  FMFIA 
documentation.   As  an  example  of  a  control  objective  and  centre, 
technique  related  to  standards  of  conduct,  we  utilized  PCMD's 
FMFIA  documentation  as  follows: 
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Control  Objective:   To  ensure  that  a  program  is  in 
place  to  establish  and  promote  high  standards  of 
conduct  for  both  Government  and  contractor  personnel. 

Control  Techniques:  Assignment  of  a  Designated  Ethics 
Official  [DEO]  for  personnel  to  contact  to  obtain 
advice  on  standards  of  conduct.   The  Management  Support 
Staff  distributes  all  ethics  advisory  memorandum  and 
keeps  them  of  file  for  reference.   Confidential 
Statements  of  Financial  Interests  are  filed  up  to  three 
times  a  year  by  managers  and  other  senior  level 
personnel . 

Although  we  found  that  ERL-A  had  implemented  some  of  these 
controls,  the  controls  were  not  effective.   ERL-A's  DEO,  who  is 
the  ERL-A  Director,  did  not  ensure  that  ERL-A  employees  disclosed 
their  spouses'  employment  on  their  Confidential  Statements  of 
Financial  Interests.    At  least  two  managers  with  contract 
oversight  responsibilities  (both  POs)  had  not  reported  spousal 
employment  on  their  Confidential  Statements.   Because  the 
statements  were  incomplete  as  to  spousal  employment,  the  DEO 
could  not  determine  whether  actual  or  apparent  COIs  existed.   In 
addition,  the  Agency  did  not  require  WAMs  to  file  such 
disclosures  of  financial  interests  even  though  they  manage 
contractors.   Although  WAMs  at  ERL-A  had  filed  disclosure 
statements,  this  was  due  to  their  management  position  and  not 
their  contractual  responsibilities.   WAMs  prepare  work 
assignments  for  contractors  and  monitor  the  contractors' 
performance.   Therefore,  WAMs  can  influence  a  contractors'  work 
and  award  fees. 

Employee  Travel:   Although  event  cycles,  a  control  objective,  and 
control  techniques  for  travel  were  included  in  ERL-A's  event 
cycle  documentation,  these  controls  were  not  always  effective  in 
preventing  abuse  of  travel  funds  and  violation  of  travel 
regulations.   ERL-A's  FY  1992  FMFIA  report  included  the  following 
control  objective  and  control  techniques  that  were  not  properly 
implemented  at  ERL-A. 

Control  Objective;   To  assure  travel  is  necessary, 
properly  authorized  and  documented,  and  in  compliance 
with  regulations. 

Control  Techniques:  Signed  copies  of  travel 
authorization  are  submitted  and  approved  by  Lab 
Director  before  travel  and  filed.   Signed  copies  of 
travel  voucher  are  submitted  along  with  necessary 
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receipts  after  travel  and  filed.   Requires  use  of 
economy  fares  and  other  cost  saving  measures. 

As  previously  discussed  in  Chapter  5,  our  review  disclosed  that 
ERL-A  circumvented  Agency  travel  regulations  and  authorized  per 
diem  rates  in  order  to  hold  conferences  at  high  cost  Georgia 
resort  areas  such  as  St.  Simon's  Island  and  Callaway  Gardens 
without  proper  justifications.   For  the  St.  Simon's  conference 
alone,  between  $1,750  and  $3,500  in  questionable  travel  costs 
were  identified.   While  we  did  not  determine  total  possible 
excessive  travel  costs  for  the  Callaway  Gardens  conference,  we 
did  identify  almost  $8,100  in  unsupported  or  questionable  charges 
on  the  purchase  order  used  to  pay  for  lodging,  refreshments,  and 
entertainment  at  the  conference.   Details  concerning  questionable 
travel  costs   for  these  two  conferences  were  previously  reported 
in  Chapter  5. 

Acquisition  and  Classification  of  Prooertv:   Event  cycles  and 
related  controls  for  the  acquisition  and  proper 

classification/reporting  of  property,  particularly  real  property, 
were  omitted  from  ERL-A's  FMFIA  documentation.   Our  review 
disclosed  that  controls  related  to  real  property  acquisitions  and 
related  appropriation  restrictions  were  needed  but  had  not  been 
identified  or  implemented.   As  detailed  in  Chapter  5,  ERL-A 
circumvented  appropriation  restrictions  on  construction  and 
acquisition  of  buildings  with  S&E  funds  by  purchasing  a  modular 
office  building  and  classifying  the  building  as  personal 
property. 

As  previously  reported  in  Chapter  5,  ERL-A  utilized  $201,817  in 
1988  SSE  appropriated  funds  and  Superfund  monies  to  purchase, 
through  a  CMD  awarded  contract,  a  modular  building  (70'  76')  in 
five  sections.   This  building  was  erected  next  to  the  existing 
laboratory.   The  5,32  0  square  foot  structure  was  permanently 
mounted  on  concrete  pillars.   However,  because  the  nodular 
sections  came  as  trailers,  ERL-A  improperly  classified  the 
building  as  "portable"  personal  property  instead  of  real  property 
and,  thereby,  ERL-A  bypassed  congressional  limitations  of  $25,000 
for  S&E  funding  of  non-budgeted  construction,  renovation,  etc. 
The  1989  EPA  Salaries  and  Expense  Appropriation  Act  (Public  Law 
100-104,  August  19,  1988)  specifically  states: 

For  necessary  expenses,  not  otherwise  provided  for, 
including...  construction,  alteration,  repair,, 
rehabilitation,  and  renovation  of  facilities,  not  to 
exceed  $25.000  per  project. .. [emphasis  added;. 
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Similar  restrictions  exist  for  the  use  of  Superfund  monies  to 
purchase  real  property. 

ERL-A  managers  stated  that  they  contacted  Facilities  Management 
Services  Division  (FMSD)  and  were  told  that  the  property 
classification  and  expenditure  was  correct.   ERL-A  had  no 
documentation  of  this  FMSD  approval  and  based  on  letters  in  the 
contract  files  and  interviews  with  ERL-A  staff,  we  concluded  that 
both  the  CO  and  ERL-A  presented  the  purchase  to  FMSD  as 
acquisition  of  "portable  offices  or  trailers"  rather  than  a 
constructed  "modular  office  building  permanently  erected  on- 
site."   Comptroller  General  decisions  have  ruled  that  such 
modular  buildings  are  construction  and  subject  to  applicable 
appropriation  restrictions  (i.e.,  Comp.  Gen.  B-235086,  issued 
April  24,  1991).  (see  details  in  Chapter  5) 

COMCIUSIOH 

ERL-A' s  FMFIA  process  did  not  adequately  identify  internal 
control  weaknesses  or  ensure  proper  implementation  of  FMFIA 
control  objectives  and  techniques  relative  to  contracts,  other 
extramural  agreements,  and  certain  administrative  management 
functions.   ERL-A  managers  did  not  recognize  the  importance  of 
FMFIA  requirements.  ERL-A  management  aave  the  process  low 
priority  and  treated  the  process  as  a  "paper  exercise"  rather 
than  as  an  opportunity  to  review  and  strengthen  laboratory 
operations.   Therefore,  few  effective  internal  controls  existed 
at  the  laboratory  to  assure  adherence  to  sound  procurement/ award 
and  management  practices.   Critical  control  objectives  and 
techniques  were  either  not  identified  in  internal  control 
documentation  or  improperly  implemented.   Failure  to  fully  comply 
with  FMFIA  requirements  contributed  to  the  problems  discussed  in 
this  report  -  lack  of  competition,  inappropriate  use  of  contracts 
and  other  extramural  agreements,  inadequate  management  and 
oversight  of  extramural  resources,  and  other  improper  uses  of 
administrative  funds. 

The  establishment  of  event  cycles,  control  objectives,  and 
control  techniques  is  only  a  part  of  the  FMFIA  process.   internal 
control  systems  are  only  as  good  as  the  effort  devoted  to 
implementing  those  systems.   ERL-A 's  extramural  resource  managers 
did  not  assure  that  the  controls  established  were  functioning 
properly  by  defining  FMFIA  responsibilities  and  conducting 
systematic  reviews  of  control  activities. 

Of  greater  concern,  however,  is  the  seriousness  of  management 
problems  and  resource  abuses  at  ERL-A  that  have  gone  mostly 
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undetected  and  uncorrected  by  ORO,  CMO,  and  GAD  internal  control 
systems.   In  addition,  ORO  management  reviewed  and  accepted  FMFIA 
documentation  produced  by  ERL-A  in  1992  and  prior  years  even 
though  this  documentation  obviously  did  not  cover  all  critical 
event  cycles  in  laboratory  operations  and  control  objectives  and 
control  techniques  were  not  detailed  or  sufficient  to  permit 
evaluation  and  testing,  and  were  not  in  accordance  with  CRD 
instructions.   Some  of  the  most  critical,  vulnerable  phases  of 
laboratory  operations,  such  as  contract  pre-award  management, 
have  never  been  addressed  in  ERL-A  documentation.   As  we 
concluded  in  Chapter  2,  ORO,  CMO,  and  GAO  oversight  of  ERL-A 
operations  is  seriously  flawed  and  needs  strengthening  and 
improvement . 

RECOMMEMDATIOM8 

We  recommend  that  the  Assistant  Administrator  for  Research  and 
Oevelopment  require  proper  implementation  of  ERL-A' s  FMFIA 
internal  control  process  to  ensure  material  wealcnesses  are 
properly  identified  and  adequate  controls  are  established  for 
extramural  resource  management  and  administrative  processes. 
Specifically,  the  Assistant  Administrator  should  require  the: 

Director.  Office  of  Environmental  Processes  and  Effects  Research 
to; 

-  Instruct  the  ERL-A  director  in  the  importance  of  proper 
implementation  of  the  FMFIA  and  establishment  of  effective 
internal  control  systems  over  every  critical  phase  of 
laboratory  operations. 

-  Incorporate  into  the  ERL-A  director's,  as  well  as  all  other 
laboratory  directors'  performance  standards,  a  critical 
element  for  FMFIA  implementation. 

-  Establish  more  effective  oversight  of  all  laboratory  FMFIA 
documentation  and  implementation  to  ensure  that  laboratory 
directors  properly  implement  FMFIA  requirements  in  compliance 
with  statutory  and  Agency  procedures  and  establish  effective 
controls  that  can  be  readily  identified,  tested  and  evaluated. 

-  Incorporate  into  laboratory  directors'  performance  standards 
accountability  for  any  future  deficiencies  in  their  FMFIA 
processes,  documentation,  and  control  system^. 
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-  Include  in  any  future  on-site  reviews  at  ERL-A  or  other  ORD 
laboratories  an  evaluation  of  FMFIA  documentation  and 
effectiveness  of  related  control  systems  to  ensure  compliance 
with  applicable  laws,  regulations  and  policies. 

Director.  Environmental  Research  Laboratory  -  Athens  to: 

-  Report  extramural  management  as  an  ERL-A  material  weakness 
for  the  FY  1993  FMFIA  report. 

-  Review  current  FMFIA  processes  and  documentation  at  ERL-A  and 
ensure  that: 

*  All  critical  event  cycles  for  extramural  management  and 
administrative  processes  are  identified  with  specific 
control  objectives  and  control  techniques. 

*  Detailed  control  objectives  and  techniques  are  identified 
for  all  critical  event  cycles  and  are  tailored  to  ERL-A 
operations  including  lAG  and  CA  activities  (not  merely 
references  to  all  inclusive  ORD  reports) . 

*  Control  objectives  and  techniques  are  documented  in 
sufficient  detail  to  permit  testing  and  evaluation  of 
control  implementation. 

*  Reviews  and  tests  are  performed  on  established  controls  to 
ensure  adequacy  and  proper  implementation. 

-  Document  specific  FMFIA  requirements  and  responsibilities  in 
the  performance  standards  of  all  ERL-A  staff  with  contractor  or 
cooperator  oversight  functions  and  managers  who  supervise 
employees  with  oversight  responsibilities. 

-  Closely  monitor  the  laboratory's  FMFIA  process  and  ensure  that 
ERL-A  staff,  with  FMFIA  responsibilities,  are  held  accountable 
for  proper  implementation  of  controls  over  their  extramural 
management  activities. 

AGENCY  RESPONSE  AND  OIG  EVALUATION  OF  AGENCY  COMMENTS 

ORD  generally  agreed  with  the  findings  and  recommendations  as 
presented  in  Chapter  6.   Corrective  actions  proposed  by  ORD  are 
responsive  to  our  recommendations  and  appear  to  fulfill  the 
acceptable  action  criteria  of  EPA  Order  2750.   ORD's  comments  and 
OlG's  response  to  all  Chapter  6  recommendations  are  detailed  in 
Appendix  I. 
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During  our  audit,  several  impediments  were  encountered  at  ERL-A 
that  hampered  the  accomplishment  of  audit  fieldwork  and  may  have 
limited  our  assessment  of  laboratory  operations.   Impediments 
included:  (1)  inconsistent  (often  contradictory)  statements  by 
ERL-A  staff,  contractors,  and  cooperators  and  (2)  missing 
documentation  in  ERL-A' s  contract/cooperator  and/or  laboratory 
correspondence  files.   In  some  cases,  the  inaccurate  statements 
made  by  ERL-A  employees,  contractors,  and  cooperators  appeared  to 
be  "textbook"  answers  to  our  questions  rather  than  answers  that 
accurately  reflected  ERL-A  day-to-day  operations.   Evidence 
obtained  indicated  that  ERL-A  staff  had  been  briefed  prior  to 
start  of  audit  fieldwork  as  to  our  audit  objectives  and  the 
"correct"  answers  to  our  questions.   Also,  some  of  the  missing 
records  could  be  attributed  to  ERL-A 's  improper  record  retention 
procedures.   However,  according  to  certain  ERL-A  managers,  the 
laboratory  was  seriously  concerned  about  the  negative  impact  of 
our  audit  on  ERL-A's  operations  and,  in  particular,  about  the 
effect  on  contractors  that  worked  at  the  laboratory.   This 
concern  was  based  on  the  impact  of  the  recent  OIG  audit  of  Duluth 
ERL  on  that  laboratory's  operations.   The  missing  records  and 
conflicting  statements  necessitated  alternative  record  reviews 
and  additional  interviews  which  would  not  have  been  necessary  if 
full  disclosure  had  been  made  when  questions  were  first  asked. 
These  impediments  significantly  delayed  completion  of  audit 
fieldwork  and  left  us  unsure  that  all  pertinent  information  and 
conditions  had  been  disclosed. 

BACKGROOMD 

Section  6(a)(1)  of  the  Inspector  General  (IG)  Act  of  1978,  as 
amended,  authorizes  the  Inspector  General  or  his  authorized 
designee  access  to  all  records,  reports,  documents,  papers, 
materials,  etc.,  available  to  the  Agency.   Further,  Section 
6(b) (1)  of  the  Act  requires  the  Agency  to  provide  any  information 
requested  by  the  Inspector  General  or  his  authorized  designee 
unless  prohibited  by  existing  statute  or  Agency  regulation.   In 
addition,  provisions  of  18  U.S.C.  1516  prohibit  deliberate 
obstruction  of  a  federal  audit  and  subjects  any  such  act  to 
criminal  penalties. 

ERA'S  Record  Management  Manual,  Appendices  C  and  E,  describe 
various  types  of  files  and  related  file  documentation  and  the 
proscribed  record  retention  policy  for  each  type  of  file  for 
Research  and  Development  and  Research  and  Development 
Laboratories,  respectively.   Provisions  of  44  U.S.C.  3105  and  36 
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CFR  1228.102  prohibit  the  deliberate  destruction  or  removal  of 
federal  records.   Provisions  in  18  U.S.C.  2071  makes  it  a 
criminal  offense  to  conceal,  remove,  mutilate,  obliterate,  or 
destroy  any  record,  paper,  or  document  that  is  filed  or  deposited 
in  any  public  office. 

IMACCURATB.  IWCOHSISTBHT  8TATEMEMT8  BY  ERL-A.  COMTRACTOR.  MID 
COOPERATOR  STAFFS 

As  stated  above,  EPA  employees,  contractors,  and  cooperators 
supplied  answers  to  our  questions  that  contradicted  file 
doctimentation  or  answers  given  by  other  staff  members.   Some  of 
the  answers  provided  to  auditors  appeared  to  be  "textbook" 
answers  (the  way  things  should  operate  per  procedures  rather  than 
how  they  really  operate) .   We  were  told  that  briefings  were 
conducted  at  ERL-A  as  to  the  audit  objectives  and  the  importance 
of  providing  the  correct  answers  to  our  questions.   Notes  to  one 
such  briefing  was  found  during  the  audit  which  confirmed  this 
statement . 

For  example,  one  case  of  apparently  contradictory  statements  came 
from  two  UGA  on-site  staff.   Both  of  these  on-site  cooperators 
insisted  that  they  did  not  work  directly  for  or  talk  to  the  ERL-A 
sub-PO  on  their  projects  but  were  only  supervised  by  and  talked 
to  the  UGA  PI  who  was  located  at  the  University.   However,  the 
sub-PO  on  two  occasions  told  us  that  these  employees  worked  on 
his  subprojects  at  ERL-A  and  that  he  frequently  talked  with  them 
(often  weekly)  about  their  research.   In  addition,  the  UGA  PI 
(UGA  Vice  President  for  Research)  said  that  until  our  earlier 
audit  survey  he  did  not  know  he  was  the  PI  on  these  employees 
subprojects.   He  further  said  he  had  no  contact  with  these  people 
and  knew  nothing  of  their  research. 

We  also  questioned  one  of  the  on-site  UGA  employees  as  to  whether 
he  had  been  briefed  on  how  to  respond  to  our  questions.   He 
replied  no  and  said  that  he  had  not  been  told  that  auditors  were 
at  the  laboratory.   However,  it  was  evident  from  the  responses 
of  this  and  other  cooperators  that  they  had  been  briefed  to  tell 
us  that  they  were  not  supervised  by  EPA  employees.   The  on-site 
UGA  CA  coordinator  subsequently  told  us  that  she  had  informed  all 
the  on-site  UGA  employees  (several  of  whom  were  foreign  post- 
docs)  that  auditors  were  present  and  that  they  should  answer  our 
questions  slowly  and  clearly  to  preclude  misunderstandings. 

Several  inconsistent  statements  given  by  ERL-A  staff  involved  the 
ERL-A  director.   For  example,  on  September  25,  1992,  when  we 
informed  the  director  that  one  of  the  UGA  CA  subprojects  was  for 
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development  of  an  ERL-A  on-site  day-care  operating  plan,  she 
seemed  surprised  and  said  she  was  not  aware  of  this.   The 
laboratory  director  was  the  PO  for  this  CA  subproject.   She  said 
that  the  $30,000  R&D  funded  subproject  was  supposed  to  be  for 
developing  a  day-care  environmental  education  ciirriculum. 
However,  both  the  ERL-A  sub-PO  and  UGA  PI  had  already  informed  us 
that  the  subproject  was  definitely  for  the  development  of  an 
ERL-A  on-site  day-care  operating  plan.   Also,  ERL-A' s  and  UGA's 
CA  files  contained  a  "working  draft"  of  the  subproject  proposal 
submitted  by  UGA  to  ERL-A  in  June  1992  which  specifically 
identified  the  work  as  the  development  of  a  day-care  operating 
plan.   There  were  no  curriculum  tasks  in  this  draft  proposal. 
According  to  a  transmittal  attached  to  the  draft  proposal,  the  PO 
(ERL-A  director)  had  reviewed  the  proposal  and  commented  "good 
job  so  far... You  need  to  work  w/them  in  improving/revising  this 
plan..."  Also,  the  ERL-A  director  had  placed  a  note  on  an 
attached  proposed  Phase  II  budget  for  the  subproject  indicating 
that  she  had  reviewed  the  budget  also.   This  budget  included  the 
salary  for  a  dav-care  center  director  to  be  paid  out  of  CA  RiD 
monies. 

MISSING/ INCOMPLETE  FILE  DOCOTCEMTATIOH  AHD  IMPROPER  RECORD 
RETENTION  PROCEDDRES 

ERL-A  file  documentation,  especially  PO  files,  for  current 
contracts  was  limited  primarily  to  official  executed  documents 
with  little  or  no  correspondence,  memos  of  conversation,  notes, 
or  other  routine  records  to  document  the  contract  solicitation 
and  award  processes.  The  routine  records  that  good  practice  would 
dictate  be  present  for  day-to-day  contract  management  were 
missing.   However,  we  noted  the  predecessor  contract  files  for 
these  same  contractors  contained  much  more  of  these  routine 
records  and  correspondence.   Therefore,  we  were  concerned  that 
the  current  files  may  have  been  "sanitized"  prior  to  the  audit. 
File  documentation  on  CAs  and  lAGs  reviewed  was  equally  lacking. 

As  previously  discussed  in  Chapter  6,  some  of  this  missing 
documentation  may  be  attributed  to  ERL-A's  record  retention  (or 
"destruction")  policy  which  conflicted  with  Agency  records 
management  procedures.   The  ERL-A  director  told  us  that  she 
directed  periodic  systematic  cleaning-out  of  ERL-A  files.   She 
identified  the  records  destruction  as  "operation  clean  sweep"  and 
indicated  that  this  was  the  reason  routine  correspondence, 
telephone  memos,  etc.,  may  be  missing  from  current  ERL-A  PO, 
contract,  CA,  and  lAG  files.   Since  none  of  these  files  were  over 
two  to  three-years  old,  ERL-A's  record  destruction  violated  EPA's 
record  retention  policies. 
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EPA's  Records  Management  Manual,  Appendix  C,  "Research  and 
Development  Records,"  and  Appendix  E,  "Research  and  Development 
Laboratory  Records,"  requires  the  retention  of  PO,  contract  and 
assistance  files  and  related  records  on-site  for  5  (i.e.,  PO 
files)  to  10  years  (i.e.,  contract  files),  with  additional 
retention  at  the  Federal  Records  Center  (FRC)  for  an  additional  3 
to  9  years  before  destruction.   ERL-A  has  never  transferred  any 
files  to  FRC  for  storage.   The  Records  Management  Manual  further 
identifies  records  ERL-A  routinely  purged  as  part  of  the  files  to 
be  retained.   For  instance,  PO  files  were  to  include  "site 
visits,  trip  reports,  telephone  memos,  and  other  records  related 
to  day  to  day  management  . . . . " 

ERL-A  management  explained  that  they  did  not  realize  that  the 
laboratory  records  for  contracts  and  assistance  agreements  were 
official  files  and,  therefore,  were  subject  to  retention  for  more 
than  one  year.   ERL-A  staff  indicated  that  they  thought  the 
official  files  were  at  CMD  and  GAD.   However,  our  review 
disclosed  no  EPA  procedures  or  policy  that  specified  what 
constituted  official  files  or  that  would  otherwise  support  the 
laboratory's  definition.   EPA's  Record  Management  Manual  makes  no 
distinction  between  official  and  unofficial  files.   Appendix  E 
specifically  refers  to  "Research  and  Development  Laboratory 
Records"  and  specifically  identifies  PO  records  maintained  at  the 
laboratories.   According  to  Appendix  E,  PO  files  should  be 
retained  for  at  least  five  years  after  closeout  of  the  project 
and  these  files  should  consist  of  the  type  records  which  were 
periodically  destroyed  by  ERL-A.   We  believe  that  the  records 
destroyed  by  ERL-A  meet  the  definition  of  "Federal  records"  as 
defined  in  44  U.S.C.  3301.   In  addition,  EPA  Ethics  Advisory  92- 
24,  dated  December  10,  1992,  issued  by  the  Deputy  General 
Counsel,  included  NARA  Bulletin  No.  93-2,  entitled  "Proper 
disposition  of  Federal  records  and  personal  papers."   Section  8. 
of  this  Bulletin  stated: 

As  specified  under  36  CFR  1222.42,  nonrecord  materials, 
including  extra  copies  of  aoencv  records  )ceDt  only  for 
convenience  of  reference  [emphasis  added],  may  be 
removed  [permanent  removal  or  destruction]  from 
Government  agencies  only  with  the  approval  of  the  head 
of  the  agency  or  another  agency  official  designated  by 
the  agency  head,  such  as  the  agency  records  officer  or 
legal  counsel. 

Although  some  of  the  missing  documents  may  be  attributed  to 
improper  records  retention  policies,  the  importance  of  some  of 
the  documents  to  our  audit  objectives  and  disclosure  of 
questionable  activities  at  ERL-A  raises  doubts  as  to  the  intent 
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of  any  records  purging  just  prior  to  our  audit.   For  example, 
during  our  review  of  UGA  files,  we  found  reference  to 
correspondence  between  a  UGA  PI  and  the  ERL-A  director.   This 
correspondence  was  very  critical  of  the  way  ERL-A  managed  and 
funded  UGA's  CA  projects  and  essentially  used  the  CA  to  fund 
EPA's  research  at  the  laboratory.   Even  though  this  letter  was 
addressed  to  the  ERL-A  director  (who  was  the  PO  on  these 
subprojects) ,  there  were  no  copies  of  the  correspondence  in  her 
files  or  the  other  correspondence  files  provided  by  ERL-A  staff 
during  the  audit.   We  later  obtained  copies  of  these  letters  from 
the  UGA  Pis  after  lengthy  negotiations  with  UGA  and  the  Pis  over 
our  access  authority  related  to  these  letters.   Although  the 
laboratory  later  found  these  letters  in  their  files,  this  did  not 
occur  until  after  we  became  aware  of  the  letters  from  UGA  files 
and  had  subsequently  demanded  a  copy  of  the  correspondence  from 
ERL-A. 


CONCLDSIOM 

It  was  evident  that  ERL-A  staff,  contractors,  and  cooperators  had 
been  briefed  as  to  the  "correct"  answers  to  our  questions. 
Incorrect,  inconsistent  statements  occur  in  many  audits  due  to 
human  error  or  the  natural  instinct  of  individuals  to  protect 
their  work  or  organization;  however,  this  was  not  always  the  case 
at  ERL-A.   At  ERL-A,  many  of  these  occurrences  may  have  resulted 
from  these  same  circumstances.   However,  the  frequency  of 
incorrect/ inconsistent  statements  and  missing  documentation  and 
the  nature  of  missing  records  made  us  question  the  laboratory's 
intent. 

ERL-A  officials  should  be  forewarned  that  any  deliberate  false 
statements  to  federal  auditors  or  intentional  destruction  of 
Agency  records  to  subvert  audit  disclosure  could  be  construed  as 
obstruction  of  a  federal  audit  and  a  violation  of  18  U.S.C  1516 
which  is  subject  to  disciplinary  or  criminal  penalties.   Federal 
employees  are  required  to  fully  disclose  all  pertinent  facts  and 
related  records  during  official  inquiries. 

In  addition,  any  destruction,  removal  or  concealment  of  records 
in  a  manner  which  is  inconsistent  with  established  Agency  records 
schedules  or  General  Records  Schedules  is  a  violation  of  Agency 
policy  and  federal  law,  as  cited  in  44  U.S.C.  3105  and  36  CFR 
1228.102.   We  believe  that  ERL-A' s  handling  and  improper  disposal 
of  records  may  have  adversely  impacted  the  OIG's  ability  to 
obtain  critical  documentation  related  to  ERL-A 's  management  of 
extramural  resources.   Without  stringent  controls  over  Agency 
records,  management  accountability  may  be  lost. 
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RECOMMEWDATIOWS 


Reco'""endatlons  to  the  Assistant  Adalnlstrator.  Research  and 
DevelopBent 

We  recommend  that  the  Assistant  Administrator  require  the: 

Director.  Office  of  Environmental  Process  and  Effects  Research 
to: 

-  Require  that  all  ERL-A  managers  and  staff  receive  ethics 
training  regarding  their  responsibilities  as  federal  officials 
for  the  ethical  conduct  of  government  business  and  federal 
programs. 

-  Instruct  ERL-A  staff,  contractors,  and  on-site  cooperators  that 
deliberate  obstruction  of  a  federal  audit  or  destruction  of 
federal  records  without  proper  approval  is  a  crime  punishable 
under  18  U.S.C. 

-  Inform  ERL-A  staff,  contractors,  and  cooperators  of 
requirements  of  the  IG  Act  and  their  obligation  under  the  Act 
to  furnish  full  and  accurate  information  to  any 
interrogatories  by  OIG  auditors  in  the  conduct  of  an  official 
inquiry. 

-  Require  ERL-A  to  establish  record  retention  policies  and 
procedures  in  accordance  with  EPA's  Records  Management  Manual 
and  ensure  that  records  documenting  day-to-day  management  of 
contracts  and  extramural  agreements  are  maintained  for  the 
proper  retention  period  and  for  easy  access  by  any  potential 
reviewers  of  this  information. 

-  Require  ERL-A  director  to  utilize  the  FRC  if  additional  storage 
space  is  needed  at  the  laboratory. 

AGEMCY  RESPONSE  AMD  OIG  EVALDATIOM  OF  AGENCY  COMMEirrS 

ORD  generally  agreed  with  the  findings  and  recommendations  as 
presented  in  Chapter  7.   Corrective  actions  proposed  by  ORD  are 
responsive  to  our  recommendations  and  appear  to  fulfill  the 
acceptable  action  criteria  of  EPA  Order  2750.   ORD's  comments  and 
OIG's  evaluation  on  Chapter  7's  recommendations  are  detailed  in 
Appendix  I. 
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AGENCY  COMMENTS  ON  DRAFT  REPORT 
AND  OIG  -EVALDATION 


OFFICE  OF  RESEARCH  AMD  DEVELOPMENT  (ORD)  COMMENTS 


Overall  OIG  Evaluation 

ORD  offered  no  disagreement  with   the  findings  and  recommendations 
presented  in    this  report.      ORD  response  provides  specific 
corrective  actions  and  milestone  dates   for  completion   of   these 
actions.      ORD's   corrective  actions  are  considered  acceptable   for 
resolution   under  EPA  Order  2750. 

Assistant  Administrator  for  Research  and  Development 

Comment  on  Findings  and  Proposed  Corrective  Actions 

In  Draft  Audit  Resort  E1JBF2-04-0300 


CHAPTER  2  -  RECOMMENDATIONS 

2AA-1   Review  all  ORD  guidance  related  to  CAs,  in  coordination 
with  OGC  and  GAD,  to  determine  whether  applicable  guidance  fully 
complies  with  the  intent  and  statutory  provisions  of  the  1977 
Federal  Grant  and  Cooperative  Agreement  (FGCA)  Act,  as  amended. 
Obtain  a  formal  written  OGC  opinion  as  to  compliance  of  current 
ORD  policies  with  the  intent  and  provisions  of  the  1977  FGCA  Act. 

Response:  Concur 

Corrective  Action:   The  Director  of  ORD's  Office  of  Research 
Program  Management  (ORPM)  will  establish  a  team  to  review  ORD 
guidance  related  to  CAs.   OGC  and  GAD  will  be  asked  to 
participate  on  the  team.   To  support  the  review,  OGC  will  be 
asked  for  a  written  opinion  on  the  extent  of  compliance  of 
current  ORD  policies  with  the  FGCA  and  for  recommendations  for 
improving  that  guidance.   If  any  changes  to  ORD  policy  are 
needed,  revised  policy  will  be  reissued  within  60  days  of  the 
completion  of  the  review.   Final  or  interim  guidance  as 
appropriate  will  be  issued  by  September  30,  1993,  to  reduce  the 
potential  for  confusion  about  which  guidance  or  policy  to  follow. 


185     Audit  No.  E1JBF2-04-0300-3100156 


461 


Appendix  I 


2AA-2   Instruct  ERL-Athens  management  to  refrain  from  its  pattern 
of  circumventing  and  noncompliance  with  laws,  regulations,  and 
Agency  policies  related  to  extramural  and  intramural  resources. 

Response:  Concur 

Corrective  Action:  The  Director  of  OEPER  will  instruct  ERL-Athens 
management  to  comply  with  Agency  policies  and  regulations  related 
to  extramural  and  intramural  resources.   These  instructions  will 
be  contained  in  a  memorandum  to  be  issued  by  March  31,  1993. 

Additionally,  a  Deputy  Laboratory  Director  position  will  be  added 
to  the  Athens  organization.   The  Deputy  will  have  full 
operational  responsibilities  for  the  laboratory  and  will 
strengthen  the  internal  "check  and  balance"  system  for  extramural 
management. 

2AA-3   Continue  to  promulgate  and  refine  CA  guidance  to 
laboratories  which  encourages  or  requires  competitive  awards  and 
improves  ORD  oversight  and  control  of  laboratory  management  of 
assistance  agreements.' 

Response:  Concur 

Corrective  Action:  The  Director  of  ORD's  ORPM  will  continue  to 
refine  and  expand  ORD  policy  requiring  competition  for  CAs.   ORPM 
approval  will  be  required  for  all  non-competitive  CA  awards,  and 
AA  approval  will  be  required  for  any  CA  award  over  one  million 
dollars. 

The  Director  of  ORD's  ORPM  will  also  develop  ORD  policy  to 
improve  ORD  oversight  and  control  of  laboratory  management  of 
assistance  agreements.   Although  final  policy  may  have  to  wait 
for  new  Agency-wide  policy,  ORD  interim  policy  will  be  issued  by 
September  30,  1993. 

2AA-4   Evaluate  and  strengthen  ORD's  oversight  and  controls  over 
ERL-Athens  contract  management  activities  and  encourage  full  and 
open  competition  in  laboratory  contracts  as  intended  by  the 
Competition  in  Contracting  Act  of  1984. 

Response:  Concur 


'   ORD  issued  interim  and  draft  guidance  documents  during 
the  audit  which  encouraged  competitive  CA  awards,  elevated 
approval  level  for  noncompetitive  CA  awards,  and  strengthened 
some  oversight  and  management  controls  for  laboratory  programs. 
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Corrective  Action:  The  Director  of  OEPER  will  participate 
actively  in  evaluating  and  strengthening  all  extramural 
management  in  Athens  and  in  assuring  full  and  open  competition 
when  appropriate.   Effective  immediately  and  continuing  through 
March  31,  i994,  OEPER  will  review  and  approve  all  new  contracts, 
CAs,  and  lAGs  proposed  by  the  Athens  laboratory.   All 
modifications  and  amendments  to  existing  contracts,  CAs,  or  lAGs 
will  similarly  be  reviewed  by  OEPER.   OEPER  will  also  approve  all 
new  work  assignments  and  will  be  sent  copies  of  technical 
directives  at  the  same  time  they  are  sent  to  the  Contract  Office. 

The  Deputy  Director  of  OEPER  will  carry  out  a  complete  audit  of 
all  existing  contracts,  CAs  and  lAGs  to  verify  they  are 
appropriate  or  to  correct  any  differences  that  may  exist.   He 
will  report  back  the  results  of  his  review  audit  to  the  Director 
of  OEPER  by  May  15,  1993. 

2AA-5   Evaluate  ERL-Athens  staffing  needs,  and  if  appropriate, 
request  through  the  budget  process  additional  work  years  for 
ERL-Athens  resource/contract  management  functions,  as  well  as 
mission  critical  research  projects.   With  the  approval  of  EPA's 
Comptroller  and  the  Office  of  Management  and  Budget,  this  may  be 
accomplished  through  conversion  of  extramural  funds  to  intramural 
work  year  support.   Such  work  year  increases  could  preclude 
continuing  personal  services  relationships  with  contractor  staff, 
prevent  contractor  performance  of  inherently  governmental 
functions,  and  improve  contractor  and  cooperator  oversight. 

Response:  Concur 

Corrective  Action:  ORD  has  reported  the  lack  of  sufficient 
Federal  work  years  to  manage  extramural  resources  as  a  material 
weakness  under  the  FMFIA.   This  weakness  exists  in  each  ORD 
Office  and  Laboratory,  not  just  in  Athens.   To  solve  the  chronic 
under-staffing  problem  will  require  support  from  the  EPA 
Comptroller  and  Administrator,  0MB,  and  Congress.   ORD  management 
is  committed  to  addressing  the  underlying  problem. 

OIG  identification  of  the  under-staffing  situation  in  Athens 
provides  an  opportunity  for  an  ORD-wide  study.   The  Director  of 
OEPER  will  develop  a  plan  and  schedule  for  completing  an 
evaluation  of  the  staffing  at  Athens.   The  plan  will  be  submitted 
to  the  acting  AA  for  ORD  by  April  30,  1993.   After  approval,  the 
methodology  will  be  applied  in  the  Athens  laboratory  as  a  pilot 
test.   This  evaluation  will  be  completed  by  August  15,  1993. 
After  modifications  (if  needed) ,  the  methodology  will  be  used  in 
each  ORD  laboratory  to  determine  staffing  needs.   This  ORD-wide 
evaluation  effort  will  be  conducted  by  ORPM  during  FY  1994. 
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Notwithstanding  the  above  actions,  ORD  will  ensure  compliance 
with  Administrator  Browner's  direction  that  EPA's  mission  will  be 
accomplished  in  full  compliance  with  all  laws,  regulations,  and 
principles  of  sound  management.   To  the  extent  that  ORD  does  not 
have  the  federal  work  years  to  do  all  the  required  work,  proper 
prioritization  and  planning  will  be  used  to  determine  what  will 
and  will  not  be  done. 

2AA-6   Establish  periodic,  recurring  on-site  reviews  of 
laboratory  management  of  contracts  and  assistance  agreements  to 
be  performed  jointly  with  CMD  and  GAD,  respectively. 

Response:  Concur 

Corrective  Action:  ORD  is  accountable  for  the  integrity  of  its 
management  of  extramural  resources.   We  are  now  hiring 
acquisition  specialists  in  every  laboratory  to  assist  our 
management  efforts. 

For  the  Athens  laboratory  and  the  rest  of  OEPER,  the  Director  of 
OEPER  will  redesign  management  review  procedures  to  incorporate 
the  review  and  audit  practices  that  will  be  necessary  to  fulfill 
his  responsibilities  and  accountability  for  management  of 
extramural  resources.   The  design  for  new  management  review 
procedures  will  be  completed  by  July  1,  1993. 

The  Director  of  ORPM  will  develop  ORD-wide  review  procedures.  CMD 
and  GAD  will  be  invited  to  participate.   When  these  procedures 
are  issued  in  FY  1994,  ORD  managers  will  be  held  accountable  for 
carrying  out  on-site  reviews  that  will  uncover  the  types  of 
problems  found  in  the  audit.   They  will  be  responsible  for 
getting  expert  advice  from  the  contracts  and  grants  offices  on  an 
as-needed  basis. 

2AA-7   Evaluate  the  planning,  timing,  and  funding  processes  for 
research  projects  which  may  preclude  laboratory  selection  of  the 
best  and  appropriate  extramural  mechanism. 

Response:  Concur 

Corrective  Action:  Each  of  the  ORD  offices  and  laboratories  have 
the  same  situation  as  Athens,  in  that  they  do  not  know  what  their 
resources  will  be  for  a  fiscal  year  until  the  Agency  budget  is 
determined  and  distributed.   This  distribution  is  often  after  the 
fiscal  year  begins.   Nevertheless,  the  fact  that  a  Laboratory  may 
not  know  its  exact  resources  for  the  coming  year  is  not  an 
acceptable  excuse  for  failure  to  select  the  proper  extramural 
instrument  for  any  project. 
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ORD's  Issue  Planning  process  is  intended  to  help  Athens  and  other 
ORD  laboratories  plan  their  projects  better,  including  the 
determination  of  the  appropriate  funding  and  extramural 
mechanism.   This  process  was  started  last  year  and  is  currently 
being  implemented  in  all  of  the  ORD  Offices  and  Laboratories. 

To  address  the  recommendation  for  Athens,  the  Director  of  DEFER 
will  require  Athens  to  prepare  its  acquisition  plans  and 
laboratory  research  work  plans  in  response  to  Recommendation 
4IOD.4  and  submit  them  when  required.   This  guidance  will  be 
issued  by  May  15,  1993. 

2AA-8   Eliminate  arbitrary  allocations  of  extramural  resources 
which  may  preclude  ERL-Athens  from  using  the  appropriate 
extramural  mechanism. 

Response:  Concur 

Corrective  Action:  The  Director  for  OEPER  will  review  allocation 
formulas  and  policies  that  exist  within  OEPER.   Any  that  are 
considered  arbitrary  will  be  eliminated.   The  Office  Director 
will  report  to  the  AA  on  findings  and  actions  taken  by  June  1, 
1993. 

CHAPTER  3  -  RECOMMENDATIONS 

3IAA-1   In  collaboration  with  GAD  and  the  Comptroller,  promulgate 
definitive  guidance  on  the  proper  uses  of  R&D  funds  under  CAs, 
especially  those  uses  related  to  ambiguous  project  areas  such  as 
curriculum  development.   Prohibit  the  use   of  R&D  funds,  either 
directly  or  indirectly,  for  the  direct  benefit  of  federal 
employees. 

Response:  Concur 

Corrective  Action:  The  Director  of  ORD's  ORPM  will  continue  to 
work  with  GAD,  the  Comptroller,  and  OGC  to  obtain  more  definitive 
guidance  on  uses  of  R&D  funds,  especially  those  related  to  areas 
of  apparent  ambiguity.   In  addition,  we  will  issue  revised 
policies  emphasizing  the  prohibition  on  the  use  of  appropriated 
funds  for  the  direct  benefit  of  Federal  employees,  except  as 
authorized  by  law  and  regulation.   These  strengthened  policies 
will  be  issued  by  May  30,  1993. 

3IAA-2   Receive  and  review  all  CA  RFPs  and  decision  memorandums 
to  assure  that  the  purpose  of  the  agreement  is  to  provide 
assistance  and  not  directly  benefit  or  support  ERL-A/ORD  research 
projects. 
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Response:  Concur 

Corrective  Action:  The  Director  of  OEPER  will  review  all  CAs  and 
decision  memoranda  from  ERL-A  to  ensure  that  they  are 
appropriate.   ORD's  ORPM  will  develop  ORD-wide  policy  clarifying 
appropriate  use  of  CAs  and  work  with  OEPER  to  assure  review  of 
ERL-A  agreements. 

3IAA-3   Develop  a  policy  which  clearly  states  how  graduate 
academic  training  and/or  advanced  degrees  for  EPA  employees  will 
be  funded,  either  through  IPAs  or  established  Agency  training 
programs.   Require  commitment  of  3  years  of  federal  service  for 
every  1  year  of  training  received  whether  training  is  funded 
through  IPAs  or  regular  training  funds.   Prohibit  the  funding  of 
federal  employee  training  under  CAs  in  accordance  with  Assistance 
Administration  requirements. 

Response:  Concur 

Corrective  Action:  The  Director  of  ORD's  ORPM  will  develop  and 
issue  new  ORD-wide  policy  clarifying  how  graduate  academic 
training  and/or  advanced  degrees  for  EPA  employees  will  be 
funded.   This  policy  will  emphasize  the  Agency  requirements 
specified  in  the  recommendation. 

3IAA-4  Develop  a  policy  on  the  funding  of  foreign  travel  under 
CAs  which  will  result  in  improved  ORD  controls  over  any  foreign 
travel  funded  by  EPA. 

Response:  Concur 

Corrective  Action:  The  Director  of  ORD's  ORPM  will  develop 
ORD-wide  policy  on  the  funding  of  foreign  travel  under  CAs  and 
the  appropriate  controls  on  such  travel  by  September  30,  1993. 

3IAA-5   Remind  the  ERL-Athens  director  that  directed  and  sole 
source  contracting  through  lAGs  is  prohibited  without  proper 
approval  and  that  use  of  extramural  agreements  under  lAGs  should 
be  clearly  disclosed  on  the  lAG  application  in  accordance  with 
the  lAG  Compendium.   In  addition,  instruct  the  ERL-Athens 
director  that  currently  no  authority  exists  under  the  Economy  Act 
for  use  of  CAs  under  lAGs. 

Response:  Concur 

Corrective  Action:  The  Director  of  ORD's  ORPM  will  develop  and 
issue  an  ORD  Directive  by  May  30,  1993,  reminding  all  ORD  Offices 
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and  Laboratories  of  the  prohibitions  on  lAG  usage  reflected  in 
this  recommendation. 

3IAA-6  Determine,  with  assistance  from  OGC,  if  any  unauthorized 
reprogramming  of  RiD  funds  to  S&E  funds  occurred  under  the  NASA 
lAG's. 

Response :  Concur 

Corrective  Action:  The  Director  of  ORD's  ORPM  has  already 
requested  assistance  from  OGC  in  determining  the  propriety  of 
accepting  NASA  funds  for  EPA  travel  usa^e.   We  will  submit  any 
other  evidence  we  find  in  this  matter  to  OGC  for  appropriate 
determination  as  soon  as  we  can  assemble  the  documents.   We 
expect  to  have  all  the  documents  by  April  30,  1993. 

3ILD.1   Ensure  that  all  POs  have  all  available  written  guidance 
necessary  to  effectively  manage  their  extramural  agreements 
through  the  pre-award  and  post-award  phases. 

Response:  Concur 

Corrective  Action:  Operating  Procedures  on  CAs  from  pre-  through 
post-award  phases  are  already  sent  to  each  ERL-A  PO.   The  ERL-A 
Extramural  Assistant  maintains  relevant  Operating  procedures,  GAD 
guidance  documents,  the  GAD  Assistance  Manual  and  lAG  Compendium, 
and  related  informational  material  for  access  by  POs.   On 
February  9,  1993,  an  ERL-A  Quality  Action  Team  was  formed  and 
charged  to  review  the  current  set  of  policies  and  procedures, 
including  adequacy  of  current  reference  materials  and  their 
availability  to  POs.   Training  has  been  planned  for  all  current 
POs,  with  completion  set  for  August  30,  1993.   The  training  will 
include  problems  of  favoritism,  conflicts  of  interest,  and  new 
ORD/OEPER  procedures  to  guard  against  such  actions.   A  Procedures 
Manual  will  be  prepared  by  August  1,  1993. 

3ILD-2   Require  ERL-A  managers  to  review  all  current  and  future 
CA  RFPs  and  decision  memorandums  to  assure  that  the  primary 
purpose  of  the  agreement  is  to  provide  assistance  and  not  to 
procure  goods  and  services  which  directly  benefit  ERL-A  or  ORD 
and  that  decision  memorandums  for  all  extramural  agreements  have 
all  of  the  required  elements.   Terminate  funding  of  those  current 
CA  projects  or  sub-projects  that  directly  benefit  or  support 
ERL-A  or  that  violate  laws,  regulations  or  Agency  policies. 

Award  contracts  if  there  is  a  need  for  continuance  of  these  CA 
projects. 
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Response:  Concur 

Corrective  Action:  ERL-A  has  initiated  a  project-by-project 
review  of  all  current  CAs  to  determine  compliance  with  the  intent 
and  statutory  provisions  of  the  1977  FGCA  Act,  as  amended.   All 
CAs  or  proposals  found  by  this  review  to  be  out  of  compliance 
with  the  Act  will  not  be  continued,  awarded,  or  renewed  unless 
modifications  are  implemented  to  ensure  compliance.   The  review 
of  current  projects  will  be  completed  by  April  15,  1993.   In 
addition,  the  UGA  sub-project  on  day-care  curriculum  development 
has  been  terminated  effective  March  8,  1993,  and  funds  in  this 
sub-project  will  be  deobligated  and  returned  to  the  government. 
The  Deputy  Director  of  OEPER  will  evaluate  the  results  of  these 
reviews  and  concur  if  acceptable. 

The  Director  of  ORD's  ORPM  will  work  with  GAD  and  OGC  to  review 
current  guidance  on  the  use  of  CAs  and  will  update  existing 
guidance  by  September  30,  1993. 

3ILD-3   Where  appropriate,  immediately  move  all  UGA  and  other 
cooperator  employees  off-site  to  preclude  direct  supervision  of 
cooperators  by  ERL-A  staff  and  remove  inappropriate  direct 
benefit  to  ERL-A  under  the  UGA  CA. 

Response:  Concur 

Corrective  Action:  By  March  31,  1993,  all  remaining  UGA 
cooperator  employees  will  be  moved  off-site  or  their  appointments 
terminated. 

3ILD-4   Ensure  that  all  CAs  clearly  identify  the  primary  function 
of  the  CA.   Large  travel  or  equipment  budgets  should  not  be  added 

as  an  addendum  to  relatively  small  research  budgets  to  obscure 
the  actual  function  of  the  CA. 

Response:  Concur 

Corrective  Action:  The  Deputy  Director  of  OEPER  will  review  all 
active  CAs  to  insure  that  the  scopes  of  work  describe  the  primary 
function  of  the  agreement.   All  CA  amendments  that  change  the  CA 
objectives  or  scope  will  be  developed  according  to  GAD  guidelines 
and  reviewed  and  submitted  for  approval  with  any  changes  from  the 
original  agreement  clearly  described  and  justified.   When 
appropriate,  competitive  CAs  will  be  preferred. 

The  Director  of  ORD's  ORPM  will  issue  policy  for  all  ORD  CAs  by 
September  30,  1993,  and  will  develop  in  consultation  with  the 
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office  and  laboratory  directors  a  program  to  assure  that  the 
policy  is  followed. 

3ILD-5   Use  the  Agency's  long-term  training  program  for  academic 
training  of  employees,  rather  than  using  IPAs  and  CAs  for  that 
purpose.   Ensure  that  IPA  applications  include  all  sources  of 
funding  and  any  training  contemplated  by  the  employee  while  on 
assignment. 

Response:  Concur 

Corrective  Action:  Effective  immediately,  no  IPA  assignee  whose 
IPA  is  funded  by  a  CA  will  be  permitted  to  enroll  in  any  academic 
courses  that  may  lead  to  any  advanced  degree  without  the  approval 
of  the  OEPER  Office  Director.   The  Laboratory  will  develop  a 
procedure  for  application  and  acceptance  for  IPAs.   The 
procedures  will  be  reviewed  by  OEPER  Director  and  implemented  by 
June  1,  1993  and  will  be  distributed  to  all  employees. 

The  Director  of  ORD's  ORPM  is  directed  to  develop  and  implement 
an  ORD-wide  policy  on  IPAs,  the  rules  on  use  of  EPA  funds  to 
support  IPAs,  and  conditions  under  which  IPAs  can  be  used.   The 
policy  will  be  effective  when  issued  and  incorporated  in  the  ORD 
Policy  and  Procedures  Manual  when  updated  in  FY  1994. 

3ILD-6   Prohibit  ERL-A  POs,  scientists,  and  on-site  cooperators 
from  preparing  or  assisting  in  preparation  of  proposals  and/or 
decision  memorandums  for  CAs  in  which  they  will  benefit  or  act  in 
a  PO  capacity. 

Response:  Concur 

Corrective  Action:  In  accordance  with  existing  ORD  guidance,  CA 
proposals  are  jointly  implemented  research  projects  in  which 
Federal  and  academic  cooperating  scientists  collaborate. 
Scientific  proposals  must  be  prepared  by  the  scientists  proposing 
to  do  the  work.   Preparation  of  decision  memoranda  is  an 
inherently  governmental  activity  and  is  accomplished  only  by 
appropriate  Federal  officials. 

The  Quality  Action  Team  charged  on  February  9,  1993,  to  review 
and  modify  existing  ERL-A  policies  and  procedures  for  CAs,  or 
propose  new  policies  and  procedures,  has  been  specifically  asked 
to  address  this  recommendation.   The  QAT  will  complete  their 
deliberations  by  April  15,  1993.   Until  such  time  as  the  QAT 
process  is  complete,  and  effective  immediately,  only  Branch 
Chiefs  or  other  designated  Federal  officials  other  than  the 
existing  or  proposed  PO,  will  be  permitted  to  develop  the 
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Decision  Memorandum.   The  decision  memo  can  only  be  approved  by 
the  Laboratory  Director  (except  for  the  next  year,  when  the 
deciding  official  will  be  the  Director  of  OEPER) .   An  internal 
ERL-A  memorandum  announcing  this  policy  was  issued  on  March  8, 
1993. 

3ILD-7   Establish  policies  which  allows  cooperators  the  maximum 
involvement  and  control  possible  in  their  research  projects. 

Response:  Concur 

Corrective  Action:  The  Laboratory  will  establish  policy  that  will 
clearly  put  the  cooperator  in  charge  of  the  research  being 
proposed  under  the  CA.   Federal  POs  will  not  be  permitted  to 
unilaterally  change  the  scope  or  direction  of  the  research.   The 
policy  will  be  issued  by  April  30,  1993. 

3ILD-8   Review  and  terminate  lAGs  with  NASA  that  are  being  used 
to  fund  FTE  travel  and  circumvent  Agency  fund  controls. 

Response:  Concur 

Corrective  Action:  The  Director  of  ORD's  ORPM  has  already 
requested  assistance  from  OGC  in  determining  the  propriety  of 
accepting  NASA  funds  for  EPA  travel  usage.   We  will  submit  any 
other  evidence  we  find  in  this  matter  to  OGC  for  appropriate 
determination  as  soon  as  we  can  assemble  the  documents.   We 
expect  to  have  all  the  documents  by  April  30,  1993.   Further 
actions  will  be  determined  by  the  outcome  of  the  review.   If  this 
review  indicates  that  funds  are  being  improperly  used  for  travel, 
then  the  lAG  will  be  modified  or  terminated  as  appropriate. 

3ILD-9  Require  and  ensure  proper  documentation  of  authority, 
rationale,  and  justifications  in  lAG  decision  memorandums  and 
preclude  prospective  POs  from  preparing  lAG  decision  memorandums. 

Response:  Concur 

Corrective  Action:  The  Director  of  ORD's  ORPM  will  develop  and 
issue  new  ORD-wide  policies  on  required  controls  relative  to  lAGs 
by  September  30,  1993. 

3IIAA  Recommend  the  AA/ORD  ensure  significant  improvements  are 
made  in  assistance  agreements  awards  that  increase  competition 
and  assure  a  fair  and  equitable  proposal  review  process. 

Response:  Concur 
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Corrective  Action:  As  indicated  in  response  to  an  earlier 
recommendation,  the  Director  of  ORD's  ORPM  has  undertaken  a 
comprehensive  policy  development  process  to  make  significant 
improvements  in  the  CA  and  lAG  processes,  including  methods  to 
increase  competition.   Policy  will  be  effective  when  issued  and 
incorporated  in  the  ORD  Policy  and  Procedures  Manual  during  FY 
1994. 

3IIOD-1  Ensure  that  ORD  personnel  are  included  on  ERL-Athens 
proposal  review  panels  for  competitive  CAs  as  required  by  ORD 
policies  and  procedures. 

Response:  Concur 

Corrective  Action:  The  Director  of  OEPER  will  reissue  the  policy 
with  respect  to  membership  of  HQ  personnel  on  review  panels  for 
CAs  to  be  awarded  by  Athens  and  other  laboratories.   The  Office 
Director  or  his  Deputy  will  select  and  deputize  personnel  in 
laboratories  other  than  the  proposing  laboratory  to  represent  the 
Office's  interest  in  these  review  panels  as  necessary.   This 
redefined  policy  will  be  issued  by  May  1,  1993.   CAs  greater  than 
$500  thousand  will  require  the  use  of  an  OEPER  HQ  peer  review 
mechanism  or  the  OER  standing  peer  review  panels  in  arranging  for 
peer  reviews  of  the  proposals. 

3IIOD-2   Provide  training  and/or  guidance  to  ORD  and  ERL-Athens 
managers  and  POs,  in  collaboration  with  GAD,  to  enhance  ORD 
awareness  of  potential  COIs  or  the  appearance  of  COIs  in  the 
review  and  award  of  assistance  agreements. 

Response:  Concur 

Corrective  Action:  Written  guidance  on  conflicts  of  interest  in 
panel  selection  or  award  of  assistance  requirements  will  be 
developed  and  issued  by  OEPER  by  September  30,  1993.   GAD  will  be 
asked  to  assist.   All  CAs  larger  than  $500  thousand  will  be 
required  to  use  the  OEPER  HQ  peer  review  mechanism  or  the  OER 
standing  peer  review  panels  for  arranging  for  peer  reviews  of  the 
proposals. 

3IIOD-3   Comply  with  prior  audit  recommendations  to  fully  enforce 
existing  CA  procedures  or  develop  new  procedures  to  ensure  that 
POs  or  prospective  POs  are  removed  from  selecting  external 
reviewers,  preparing  in-house  reviews,  and  preparing  decision 
memorandums  covering  CA  applications. 

Response:  Concur 
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Correction  Action:  The  Director  of  OEPER  will  issue  guidance 
removing  POs  from  selection  of  panels,  preparing  in-house 
reviews,  and  preparing  decision  memoranda  covering  CAs  for  all 
OEPER  laboratories  effective  April  1,  1993.   The  guidance  will 
also  prohibit  Laboratory  Directors  or  the  Office  Director  from 
acting  as  a  PO  without  the  written  approval  of  his  or  her 
supervisor. 

The  Director  of  ORD's  ORPM  will  develop  and  promulgate  ORD-wide 
policy  to  assure  compliance  with  this  recommendation  and  issue  it 
by  September  30,  1993. 

3IIOD-4   Evaluate  the  justifications  for  ERL-Athens  noncom- 
petitive CA  awards  to  ensure  that  they  comply  with  ORD  guidance, 
especially  repetitive  awards  at  or  near  the  threshold  for  ORD 
review  and  approval. 

Response:  Concur 

Corrective  Action:  The  Deputy  Director  of  OEPER  with  a  small  team 
will  review  all  active  CAs  at  Athens  that  were  not  audited  by  the 
OIG.   This  review  will  begin  by  April  30  and  be  completed  no 
later  than  September  30,  1993.   All  new  CAs  will  be  approved  by 
the  OEPER  Office  Director  for  the  next  year.   For  the  longer 
term,  the  Director  of  OEPER,  working  with  ORPM,  will  put  in  place 
an  annual  review  system  to  provide  the  appropriate  oversight  to 
insure  compliance  with  ORD  and  OEPER  guidance. 

3IIOD-5    Establish  for  ERL-Athens  and  other  ORD  laboratories 
stringent  controls  over  noncompetitive  awards  to  assure  fair  and 
equitable  awards,  eliminate  the  appearance  of  favoritism,  and  the 
effective  use  of  Agency  resources. 

Response:  Concur 

Corrective  Action:  The  Director  of  OEPER  will  reissue  to  the 
OEPER  laboratories  and  emphasize  the  established  ORD  policy  that 
competition  is  the  preferred  way  of  doing  ORD  business  and  that 
all  noncompetitive  awards  must  be  approved  by  HQ.   This  guidance 
will  be  distributed  by  April  15,  1993.   The  Director  of  ORD's 
ORPM  will  issue  similar  guidance  to  all  ORD  Offices  and 
Laboratories  by  September  30,  1993. 

3IIOD-6   Emphasize  to  ERL-Athens  managers  ORD's  goal  to  compete 
CAs  awards. 

Response:  Concur 
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Corrective  Action:  The  Director  of  OEPER  will  send  a  memorandum 
to  all  OEPER  Laboratory  Directors  and  to  all  managers  in 
ERL-Athens  reemphasizing  ORD's  goal  of  competition.   The  Director 
will  emphasize  that  the  degree  of  competition  achieved  will  be  an 
element  in  OEPER 's  management  reviews  and  performance  agreements 
and  assessments.   The  memorandum,  will  also  cite  the  need  to  avoid 
favoritism  of  any  kind  in  any  non-competitive  awards  that  may  be 
proposed.   The  memorandum  will  be  promulgated  by  April  15,  1993. 

3IIOD-7   Instruct  ERL-A  managers  that  favoritism  in 
noncompetitive  CA  awards  cannot  be  tolerated  without  clear, 
sound,  and  legal  justifications  for  such  awards. 

Response:  Concur 

Corrective  Action:  The  Director  of  OEPER  will  send  a  memorandum 
to  all  OEPER  Laboratory  Directors  and  to  all  managers  in 
ERL-Athens  reemphasizing  ORD's  goal  of  competition.   The  Director 
will  emphasize  that  the  degree  of  competition  achieved  will  be  an 
element  in  OEPER 's  management  reviews  and  performance  agreements 
and  assessments.   The  memorandum  will  also  cite  the  need  to  avoid 
favoritism  of  any  kind  in  any  non-competitive  awards  that  may  be 
proposed.   The  memorandum  will  be  promulgated  by  April  15,  1993. 

3IIOD-8  Require  complete  and  accurate  justifications  in  CA 
decision  memorandums  for  non-competitive  awards  including  those 
awarded  by  ORD  headquarters.   Review  decision  memorandums  for  all 
non-competitive  awards  by  ERL-A  for  inaccurate  and/or  unsupported 
justifications. 

Response:  Concur 

Corrective  Action:  The  Director  of  OEPER  will  establish  a  process 
to  review  all  non-competitive  awards  by  ERL-Athens  and  implement 
the  process  by  April  l,  1993. 

The  Director  of  ORPM  will  reissue  and  emphasize  ORD  policy 
requiring  complete  and  accurate  justifications  in  CA  decision 
memorandums  by  September  30,  1993. 

3IIOD-9   Closely  review  any  follow-on  competitive  CA  awards  to 
UGA  to  ensure  competition  procedures  were  unbiased  and  equitable. 

Response :  Concur 

r 

Corrective  Action:  The  Director  of  OEPER  will  closely  review  any 
follow-on  awards  to  UGA  to  ensure  competition. 
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3IIOD-10   Require  the  ERL-Athens  director  to  ensure  that  CA 
proposals  are  reviewed  by  scientists  who  are  knowledgeable  about 
the  projects  but  who  have  no  close  ties  with  ERL-Athens  or  the 
prospective  PO.   If  CA  applicant  has  close  ties  to  ERL-Athens, 
require  competitive  award  procedures. 

Response:  Concur 

Corrective  Action:  The  Director  of  OEPER  will  send  a  memorandum 
to  all  OEPER  Laboratory  Directors  reemphasizing  ORD's  goal  of 
competition.   The  Director  will  also  emphasize  that  the  degree  of 
competition  achieved  will  be  an  element  in  management  reviews  and 
performance  agreements.   The  memorandum  will  cite  the  need  to 
avoid  favoritism  of  any  kind  in  any  non-competitive  awards  that 
may  be  proposed.   The  memorandum  will  be  sent  by  April  15,  1993. 

All  Athens  CAs  will  be  reviewed  for  the  next  year  for  issues  of 
competitiveness,  favoritism,  and  conflict  of  interests. 

3IIOD-11   Review  adequacy  of  ORD  corrective  action  on  the  prior 
OIG  audit  findings  related  to  CA  review  panel  COIs  and  the 
influence  of  the  prospective  PO  over  panel  selections  and  panel 
recommendations.   Ensure  proper  implementation  of  prior  audit 
corrective  actions  by  ORD  laboratories. 

3III0D-1  Review  adequacy  of  corrective  action  taken  on  prior  1983 
OIG  audit  finding  related  to  infrequent  and  inadequate  PO  site 
visits  and  determine  whether  ORD  laboratories  properly 
implemented  ORD's  actions  in  this  area. 

Response:  Concur 

Corrective  Action:  The  Director  of  OEPER  will  work  with  ORPM  and 
GAD  to  determine  and  ensure  proper  implementation  of  the  measures 
necessary  to  provide  the  corrective  actions  called  for  in  the 
1983  OIG  audit.   OEPER  will  send  a  report  of  findings  and 
additional  corrective  actions  to  ORPM  by  April  30,  1993. 

As  part  of  ORPM's  audit  follow-up  activities,  an  ORD-wide  review 
of  actions  promised  in  response  to  the  1983  will  be  conducted. 
The  review  will  be  completed  by  August  30,  so  that  any  findings 
can   be  incorporated  in  ORD's  annual  FMFIA  assurance  letter 
process. 

3IIIAA  Recommend  the  AA/ORD  ensure  significant  improvements  are 
made  in  assistance  agreement  management  to  assure  compliance  with 
agreement  terms  and  that  Agency  resources  are  being  effectively 
used  and  safeguarded  against  waste  and  abuse. 
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Response:  Concur 

Corrective  Action:  The  AA/ORD  established  an  ORD-wide  work  group 
to  implement  a  series  of  management  improvements.   The  group  is 
charged  with  developing  guidance  on  how  to  conduct  internal 
control  reviews  on  ORD's  highly  vulnerable  areas,  including 
assistance  management.   The  group's  final  report  is  due  September 
30,  1993. 

3IIIOD  Review  adequacy  of  corrective  action  taken  on  prior  OIG 
audit  finding  related  to  infrequent  and  inadequate  PO  site  visits 
and  determine  whether  ORD  laboratories  properly  implemented  ORD's 
actions  in  this  area. 

Response:  Concur 

Corrective  Action:  The  Director"  of  OEPER  will  work  with  ORPM  and 
GAD  to  determine  and  ensure  proper  implementation  of  the  measures 
necessary  to  provide  the  corrective  actions  called  for  in  the 
1983  OIG  audit.   OEPER  will  send  a  report  of  findings  and 
additional  corrective  actions  to  ORPM  by  April  30,  1993.   See 
response  to  3II0D-11. 

3IIILD-1   Require  that  CA  POs  obtain  quarterly  progress  reports 
from  cooperators,  in  compliance  with  CA  special  conditions  and 
Agency  policies,  to  assist  them  in  monitoring  the  status, 
progress,  problems,  and  expenditures  under  CAs.   CA  special 
conditions  should  require  written  progress  reports  to  document 
laboratory  review  and  oversight  of  cooperator  activities. 

Response:  Concur 

Corrective  Action:  On  June  6,  1992,  the  ERL-A  Director  issued 
LOPs  5330-6,  requiring  POs  to  maintain  a  comprehensive  file  of  CA 
activities  including  quarterly/other  progress  reports.   LOP  5330- 
8,  effective  September  28,  1992,  requires  all  POs  to  conduct  and 
document  site  visits  to  ensure,  inter  alia,  compliance  with  CA 
Special  Conditions.   On  February  9,  1993,  a  Quality  Action  Team 
was  established  to  review,  enhance  or  modify  existing  policies 
and  procedures,  or  to  propose  new  ones  if  required,  for  all 
phases  of  CA  pre-award  and  post-award  management.   This  team  is 
charged  to  consider  reporting,  monitoring,  and  documentation 
among  the  issues.   Finally,  and  in  compliance  with  LOP  5330-8, 
all  POs  have  had  their  performance  standards  updated  since 
November  30,  1992,  to  reflect  increased  and  specific  emphasis  on 
management  and  documentation  of  CA  oversight.   Laboratory 
management  will  use  these  standards  in  evaluating  performance  at 
the  end  of  the  current  performance  period. 
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3IIILD-2   Ensure  that  CA  POs  comply  with  all  Lab  Operating 
Procedures  and  Assistance  Administration  Manual  requirements  in 
the  management  of  CAs. 

Response:  Concur 

Corrective  Action:  Effective  November  30,  1992,  all  PO's 
performance  agreements  were  modified  with  an  additional  standard 
requiring  specific  accountability  for  CA  management.   Branch 
Chief  agreements  were  also  modified  to  focus  more  attention  on 
this  element  of  supervision.   On  February  9,  1993,  a  Quality 
Action  Team  was  formed  to  review  current  practices  and  to  propose 
additional  actions  by  April  15,  1993.   In  addition,  the 
Laboratory  will  establish  an  internal  review  and  audit  system  for 
each  level  of  management  to  determine  performance.   The  new 
procedures  will  be  in  place  by  June  1,  1993. 

The  Director  of  OEPER  will  rely  upon  the  Athens  experience  to 
assure  that  similar  review  systems  are  adopted  in  other  OEPER 
laboratories  for  FY  1994. 

3IIILD-3   Require  frequent  site  visits  by  CA  POs  and  allocate 
sufficient  travel  resources  to  accomplish  this  critical  control 
technique. 

Response:  Concur 

Corrective  Action:  Effective  September  28,  1992,  LOP  5330-8,  on 
"Site  Visits,"  was  issued  to  establish  policy  and  procedures  for 
PO  site  visits.   This  LOP,  requiring  a  minimum  of  one  site  visit 
per  year  coupled  with  one  to  two  visits  to  ERL-A  per  year,  will 
dramatically  improve  oversight.   Additional  management  oversight 
will  be  through  the  performance  agreement  process.   Compliance 
with  this  policy  will  be  checked  as  part  of  OEPER's  annual 
management  review  process  cited  in  the  preceding  responses. 

3IIILD-4   Require  management  review  of  PO  trip  reports  for  CA/IAG 
site  visits  and  that  the  reports,  in  particular,  adequately 
document  PO  oversight  of  expenditures  under  extramural 
agreements. 

Response:  Concur 

Corrective  Action:  Effective  September  28,  1992,  ERL-A  LOP  5330-8 
was  issued  requiring  site  visits,  specifically  noting  that  the 
visit  should  verify  to  the  extent  feasible  that  resources 
(personnel,  equipment,  facilities,  etc.)  charged  to  the  project 
are  actually  used  thereon.   In  the-quarterly  ERL-A  management 
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reviews,  each  Branch  Chief  will  report  the  progress  of  CAs  and 
document  and  review  the  trip  report  files.   The  LOP  5330-8  also 
requires  that  trip  reports  be  forwarded  to  GAD  for  their  official 
records  file.   Management  control  for  this  action  will  be  through 
the  newly  implemented  performance  standards  effective  November 
30,  1993,  and  the  management  review  and  audit  process. 

3IIILD-5   Remind  CA  POs  of  their  financial  management  responsi- 
bilities as  delineated  in  EPA ' s  Assistance  Administration  Manual 
and  request  that  GAD  provide  FSRs  to  POs  for  their  use  in 
monitoring  cooperator  financial  transactions. 

Response:  Concur 

Corrective  Action:  ORD  will  work  with  OARM  to  ensure  that  FSRs 
are  sent  to  the  POs  for  review.   The  Laboratory  Director  will 
issue  written  guidance  to  ERL-A  POs  by  June  1,  1993. 

3IIILD-6   Ensure  that  CA  POs  receive  copies  of  FSRs  from  GAD  as 
required  by  the  Assistance  Administration  Manual  and  that  they 
review  the  FSRs  and  report  any  discrepancies  to  GAD. 

Response:  Concur 

Corrective  Action:  As  part  of  the  ongoing  project-by-pro joct 
review  of  CAs  and  lAGs,  we  will  request  that  all  relevant  FSRs  bo 
forwarded  to  the  POs  from  GAD  or  FMD,  as  OARM  prefers.   Wc  would 
prefer  that  FMD  use  FAX  service  to  send  copies  of  FSRs  to  the 
POs.   Any  discrepancies  noted  upon  PO  review  of  those  FSRs  will 
be  reported  to  GAD. 

3IIILD-7   Ensure  that  POs  maintain  adequate  written  records  to 
document  their  management  and  oversight  of  CAs,  including  but  not 
limited  to  all  ERL-A  and  recipient  correspondence  relating  to  the 
award,  performance,  and  closeout  of  assistance  agreements. 

Response:  Concur 

Corrective  Action:  LOP  5330-6,  Project  Officers'  Files,  was 
issued  on  June  6,  1992,  requiring  that  POs  organize  and  complete 
their  project  (CA,  lAG)  files.   The  LOP  requires,  inter  alia, 
that  the  following  will  be  included  in  the  PO  files:  letters, 
memos,  ROCs,  phone  calls,  trip  reports,  deviations,  close-out 
memos,  equipment  disposition  memos,  etc.   Additional  management 
control  will  be  provided  through  additions  to  the  PO  performance 
standards  (completed  November  30,  1992)  and  soon  to  be 
established  management  review  and  audit  procedures  for  laboratory 
and  HQ  management. 
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3IIILD-8   Require  and  ensure  that  cooperators  submit  QA  plans  and 
that  ERL-A  staff  properly  perform  QA  audits  of  cooperator 
projects  and  document  these  audits  in  ERL-A  files. 

Response:  Concur 

Corrective  Action:  QA  plans  are  required  for  all  CAs  and  lAGs 
that  make  environmental  measurements.   Their  existence  and  a 
review  of  their  adequacy  are  required  upon  funding  (LOP  5330-5, 
Documentation  Requirements  for  Preparation  of  Cooperative 
Agreement  Funding  Packages,  8-28-91).   Effective  September  28, 
1992,  LOP  5330-8,  Site  Visits,  requires  POs  to  conduct  QA  audits 
as  a'major  element  of  site  visits.   For  current  CAs  and  lAGs  that 
require  QA  plans,  POs  conducted  site  visits  and  performed  QA 
audits.   All  QA  plans  and  their  recent  audits  on  file  with  both 
the  Laboratory  QA  Officer  and  each  PO  file  will  be  forwarded  to 
the  GAD  files  by  May  1,  1993. 

CHAPTER  4  -  RECOMMENDATIONS 

4IAA-1   Consider  decreasing  scopes  of  laboratory  contract  awards 
to  award  contracts  to  more  expert  firms  in  each  technical  area 
and  to  increase  competition  for  technical  support  contracts. 

Response:  Concur 

Corrective  Action:  All  Technical  Support  contracts  require  OEPER 
Director's  review  and  approval  prior  to  formal  request  for 
procurement  being  sent  to  OAM.   As  part  of  the  review  process, 
the  scopes  of  work  are  carefully  evaluated  to  enhance 
competition.   The  Director  of  OEPER  will  examine  the  types  of 
technical  expertise  required  for  on-site  support  at  the  Athens 
Laboratory  and  issue  a  report  by  September  30,  1993.   A  copy  of 
the  report  will  be  provided  to  OIG. 

4IAA-2   Create  an  extramural  resource  management  position  at 
remote  laboratories,  independent  of  laboratory  management,  to 
oversee  the  management  of  extramural  resources. 

Response:  The  AA-ORD  previously  directed  that  an  extramural 
management  expert  position  be  created  in  every  CRD  Laboratory 
this  year. 

Corrective  Action:  The  Director  of  ORD's  ORPM  has  developed  and 
distributed  model  position  descriptions  for  the  extramural 
management  expert  positions.   ORPM  is  now  assisting  the 
Laboratory  Directors  in  the  recruitment  and  hiring  of  qualified 
personnel  for  these  positions. 
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4IAA-3   Ensure  that  ORD  managers'  performance  standards  and 
evaluations  clearly  establish  accountability  for  compliance  with 
procurement  regulations  and  Agency's  acquisition  policies. 

Response:  Concur 

Corrective  Action:  The  Director  of  ORD's  ORPM  will  reissue  policy 
by  April  3  0  to  insure  that  performance  standards  include  proper 
accountability  for  extramural  management.   ORPM  will  require  a 
report  from  each  office  and  Laboratory  Director  certifying  that 
this  has  been  done. 

4I0D-1   Evaluate  ERL-Athens  research  mission  focusing  on  core 
programs.   Establish  what  research  activities  should  be  performed 
on-site  by  FTEs  or  on-site  off-site  via  contracts  and  other 
extramural  agreements. 

Response:  Concur 

Corrective  Action:  This  evaluation  will  be  completed  as  part  of 
the  plan  that  will  be  developed  and  completed  by  September  1, 
1993  in  response  to  recommendation  2AA.5.   All  technical  support 
contracts  must  be  approved  by  OEPER  HQ,  and  part  of  this  review 
focuses  on  the  on-site/of f-site  nature  of  the  work. 

410D-2   Review  ERL-Athens  on-site  contractor  tasks  to  determine 
whether  the  work  should  be  eliminated,  moved  off-site,  or 
retained  under  strict  controls.   This  should  include  an 
evaluation  of  existing  and  future  contract  activities  that 
provide  long-term  on-site  support  to  determine  if  ERL-Athens  is 
continuing  to  improperly  award  such  contracts  or  using  its 
contracts  for  prohibited  contract  activities.   Particular 
attention  should  be  given  to  repetitive  awards  to  the  same 
contractor. 

Response:  Concur 

Corrective  action:  The  Deputy  Director  of  OEPER  in  conjunction 
with  ORPM  and  0AM  will  conduct  a  review  of  existing  work 
assignments  to  determine  if  work  should  be  eliminated.   Review 
will  be  completed  by  June  15,  1993.   All  future  technical  support 
contracts  require  OEPER  HQ  review  and  approval  so  that 
competition  is  enhanced  and  that  there  is  no  potential  for 
personal  services  and  inherently  governmental  functions. 

410D-3   Revise  laboratory  managers'  performance  evaluations  to 
increase  the  criticality  and  weight  of  proper  procurement  of 
extramural  resources. 
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Response :  Concur 

Corrective  Action:  The  Director  of  OEPER  will  rewrite  the 
performance  standards  for  the  OEPER  Laboratory  Directors  to  give 
the  needed  emphasis  to  management  of  extramural  resources.   This 
effort  will  be  completed  by  May  1,  1993. 

4IOD-4   Provide  adequate  guidance,' in  coordination  with  OGC  and 
CUD,  to  ensure  that  laboratory  managers  understand  their 
extramural  limitations  and  provide  close  oversight  over 
extramural  operations  to  include: 

*  The  review  of  an  annual  Acquisition  Plan  prepared  by 
ERL-Athens  and  other  ORD  laboratories  to  demonstrate 
laboratory  compliance  with  ORD  policy  and  procurement 
regulations  during  the  coming  fiscal  years. 

*  Systematic  reviews  of  laboratory  operations,  in  conjunction 
with  CMD,  to  assure  adherence  with  required  contract 
acquisition  and  management  regulations,  including  applicable 
EPA/ORD  policies.   Also,  to  ensure  that  ERL-Athens  is  in 
compliance  with  its  acquisition  and  contract  management 
plans. 

*  Requiring  more  technical  evaluation  members  from 
organizations  other  than  the  laboratory  procuring  the 
contract  panels  for  competitive  procurement  to  reduce  the 
potential  for  biased  procurement. 

*  Eliminate  requirement  for  employee  commitment  letters  that 
may  bias  contract  awards  in  favor  of  incumbents. 

Response:  Concur 

Corrective  Action:  The  Director  for  OEPER  will  review  the  current 
schedule,  format,  and  approval  process  for  annual  acquisition 
plans  and  research  workplans  for  the  laboratories.   By  June  1, 
1993,  he  will  issue  guidance  for  the  development,  submission  and 
approval  of  both  documents  by  the  Office  of  the  Director  prior  to 
September  30,  1993.  (The  Athens  strategic  study  due  September  1, 
1993,  is  needed  to  complete  the  plan.) 

The  OD  will  carry  out  annual  reviews  and  audits  to  comply  with 
this  recommendation  as  described  in  our  response  to 
Recommendation  3IIOD.4. 

OEPER  already  has  a  requirement  for  one  member  of  the  TEP  to  be 
external  to  the  Laboratory.   OEPER  will  issue  new  guidance  that 
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in  panels  with  more  than  4  or  5  members,  the  number  of  outsiders 
must  be  two.   Guidance  will  be  issued  by  April  15,  1993. 

OEPER  has  eliminated  the  need  for  prospective  bidders  to  submit 
commitment  letters  from  prospective  employees  on  a  case-by-case 
basis  for  new  recompetes  of  contracts.   OEPER  will  issue  general 
policy  by  April  15,  1993. 

4ILD.1   Develop,  as  part  of  the» annual  planning  process,  a 
detailed  Acquisition  Plan,  documenting  ERL-A ' s  planned 
acquisitions,  the  justification  for  these  acquisitions,  and  how 
competition  will  be  increased.   Also,  for  each  on-site  support 
contract,  a  contract  management  plan  describing  procedures  and 
controls  to  ensure  that  contracts  are  properly  used  and  managed 
in  accordance  with  the  FAR  and  existing  Agency  policies.   Both 
documents  should  be  reviewed  and  approved  by  ORD  and  CMD. 

Response:  Concur 

Corrective  Action:  ERL-Athens  will  prepare  an  annual  plan 
describing  all  planned  extramural  activity,  including  contracts, 
CAs,  and  lAGs.   This  plan  will  be  submitted  to  OEPER  for  review, 
as  part  of  OEPER's  review  of  all  Athens  extramural  activity. 

CMD,  in  conjunction  with  ORD,  issued  new  guidance  in  FY92  that 
required  a  detailed  plan  in  FY93  for  acquisitions  valued  at 
$25,000  or  more.   To  assist  in  acquisition  planning,  general 
guidance  was  provided  that  requires  an  extensive  justification 
and  HQ  approval  for  all  new  on-site  contracts.   Further,  8(a) 
contractors  that  are  about  to  graduate  from  the  8(a)  program  will 
compete  for  any  new  or  follow-oji  work.   All  other  contracts  also 
will  be  recommended  for  competition. 

A  draft  LOP  was  prepared  on  January  15,  1993,  to  establish 
policy,  procedures,  and  guidance  for  the  management  of  on-site 
level-of-ef fort,  research  support  contracts.   It  is  being 
reviewed  by  HQ  and  CMD.   On  February  12,  1993,  an  Athens 
Management  Control  Enhancements  Tracking  System  for  Contracts  was 
established  to  ensure  implementation  of  various  control  measures. 
We  have  also  developed  a  new  strategy  that  dramatically  downsizes 
on-site  contractor  support  in  FY94.   We  are  moving  ahead  with 
plans  to  have  this  strategy  implemented  by  October  1,  1993. 
Also,  the  FY93  Management  Review  focused  entirely  on  extramural 
management  with  emphasis  on  progress  made  in  implementing  the 
recommendation  of  the  joint  ORD/CMD  Acquisition  Management 
Improvement  Review. 
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4IIAA  Through  ORD  managers'  performance  standards  and 
evaluations,  establish  strict  accountability  for  contract 
management  in  compliance  with  regulations  and  contract  terms. 
This  should  include  accountability  for  proper  oversight  and 
control  of  laboratory  extramural  operations. 

Response:  Concur 

Corrective  Action:  The  Director  of  ORD's  ORPM  will  reissue  policy 
by  April  30,  1993,  to  insure  that  performance  standards  include 
proper  accountability  for  extramural  management.   ORPM  will 
require  a  report  from  each  Office  and  Laboratory  Director 
certifying  that  this  has  been  done. 

4II0D-1   Instruct  ERL-Athens  director  to  refrain  from  using 
on-site  contractors  for  directed  subcontracting  of  consultants. 

Response:  Concur 

Corrective  Action:  The  OEPER  Director  has  admonished  the  ERL-A 
Director  to  refrain  from  any  and  all  directed  subcontracting. 

4IIOD-2   Take  necessary  action  to  ensure  that  ERL-Athens 
contracts  are  managed  in  accordance  with  regulations  and  Agency 
policies.   Specifically,  the  Director  should: 

*  Require  ERL-Athens  to  submit  a  contract  management  plan 
describing  how  contracts  retained  for  on-site  support  will 
be  controlled  to  prevent  improper  contract  activities  i.e., 
personal  service  relationships,  directed  subcontracting,  and 
contractor  performance  of  inherently  governmental 
activities. 

*  Direct  ERL-Athens  to  place  available  FTEs  into  the  most 
critical  technical  support  positions  currently  performed  by 
contractors  which  are  determined  to  be  essential  for 
retention  of  Agency  expertise  or  are  inherently  governmental 
or  personal  services  in  nature.   If  sufficient  FTEs  can  not 
be  obtained  to  replace  contractors,  either  through  staffing 
increases  or  conversion  of  extramural  funds,  or  the  work  can 
not  be  moved  off-site  or  performed  on-site  without  a 
personal  services  relationship,  these  positions  and  related 
tasks  should  be  eliminated. 

Response:  Concur 
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Corrective  Action:  The  Laboratory  has  submitted  a  draft  LOP  for 
approval.  OEPER  will  review  and  approve  or  provide  comments  by 
April  15,  1993. 

The  FTE  issue  will  be  addressed  by  the  on-site  review  by  the 
Deputy  Director  of  OEPER  cited  in  Recommendation  2AA.4.   The 
Deputy  Director  will  report  his  actions  or  his  recommendations  by 
June  30,  1993.   Proper  controls  will  be  established  for  any 
remaining  on-site  work. 

4IIOD-3   Perforin  periodic,  on-site  reviews,  in  conjunction  with 
CMD,  to  independently  evaluate  ERL-Athens  on-going  use  and 
management  of  contracts.   This  should  include  a  review  of  the 
overall  utilization  of  on-site  contracts  to  eliminate  contractor 
performance  of  inherently  governmental  or  personal  services  which 
creates  an  over-dependence  on  incumbent  contractors. 

Response:  Concur 

Corrective  Action:  The  revised  management  review  policy  and 
procedures  to  be  prepared  in  response  to  Recommendation  2AA.6 
will  satisfy  this  recommendation. 

CHAPTER  5  -  RECOMMENDATIONS 

5AA-1   Provide  guidance  to  ERL-Athens  concerning  appropriation 
law,  proper  uses  of  funds,  and  appropriation  restrictions  related 
to  funds  ERL-Athens  receives. 

Response:  Concur 

Corrective  Action:  ORD  understands  the  need  for  clear  guidance 
and  agrees  that  each  Office  and  Laboratory  should  know  these 
items.   The  Director  of  ORD's  ORPM  will  request  assistance  from 
OGC  and  OARM  in  defining  the  limits  of  Agency  policy  in  these 
areas.   ORPM  will  issue  new,  strengthened  ORD-wide  guidance  on 
these  matters  by  September  30,  1993. 

5AA-2   Obtain  formal,  written  OGC  legal  opinions  concerning:   (1) 
potential  appropriation  law  violations  related  to  ERL-Athens  use 
of  S&E  and  Superfund  monies  to  purchase  and  construct  a  modular 
building;  and  (2)  use  of  R&D  funds  to  pay  for  development  of  a 
day-care  center  for  ERL-Athens  staff  (see  Chapter  3) .   If  any 
violations  in  occurred,  report  any  resulting  Anti-deficiency  Act 
violations  in  accordance  with  applicable  law. 

Response:  Concur 
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Corrective  Action:  The  Director  of" ORD's  ORPM  has  already 
requested  OGC  legal  opinion  relative  to  these  issues. 

5AA-3   Instruct  ERL-A  to  refrain  from  using  purchase  orders  to 
circumvent  maximum  per  diem  rates  and  strictly  comply  with 
Federal  travel  regulations  in  the  authorization  and  payment  of 
all  travel  costs. 

Response:  Concur 

Corrective  Action:  The  OEPER  Director  will  so  instruct  ERL-Athens 
and  other  OEPER  Laboratories  by  April  30,  1993.   The  Director  of 
ORD's  ORPM  will  issue  appropriate  ORD-wide  policy  to  all  ORD 
Offices  and  Laboratories  by  June  30,  1993. 

5AA-4   Instruct  ERL-A  to  hold  future  conferences  in  locations 
that  offer  suitable  accommodations  at  the  least  cost  to  the 
government  and  that  comply  with  current  EPA  guidance  on 
restricting  EPA  meetings  at  resort  areas. 

Response:  Concur 

Corrective  Action:  The  OEPER  Director  will  so  instruct  ERL-Athens 
and  other  OEPER  Laboratories  by  April  30,  1993.   The  Director  of 
ORD's  ORPM  will  issue  appropriate  ORD-wide  policy  to  all  ORD 
Offices  and  Laboratories  by  June  30,  1993. 

5AA-5   Require  ERL-A  to  provide  supporting  documentation  and 
justification  for  the  unidentified  $3,146  charge  on  the  purchase 
order  for  the  Calloway  Gardens  conference.   Instruct  ERL-A  that 
future  purchase  order  costs  should  be  fully  justified  in  the 
purchase  request  and  properly  supported  by  file  documentation  and 
invoices. 

Response:  Concur 

Corrective  Action:  The  OEPER  Director  will  request  the  supporting 
documentation  from  ERL-A,  analyze  it,  and  report  the  results  of 
his  analysis  to  the  Director  of  ORD's  ORPM  by  April  30,  1993. 

Concerning  purchase  order  costs,  the  OEPER  Director  will  so 
instruct  ERL-Athens  and  other  OEPER  Laboratories  by  April  30, 
1993.   The  Director  of  ORD's  ORPM  will  issue  appropriate  ORD-wide 
policy  to  all  ORD  Offices  and  Laboratories  by  June  30,  1993. 

CHAPTER  6  -  RECOMMENDATIONS 

6AA   Recommend  the  AA/ORD  require  proper  implementation  of 
ERL-Athens  FMFIA  internal  control  process  to  ensure  material 
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weaknesses  are  properly  identified  and  adequate  controls  are 
established  for  extramural  resource  management  and  administrative 
process. 

Response:  Concur 

Corrective  Action:  The  Director  of  ORD's  ORPM  is  directed  to 
implement  an  ORD-wide  FMFIA  improvement  effort,  including  all 
five  elements  listed.   The  first  round  of  this  project  will  be 
completed  by  September  30,  1993.   The  Director  of  OEPER  will 
include  an  assessment  of  Athens'  FMFIA  process  in  the  Laboratory 
Director's  FY  1993  performance  evaluation. 

60D.1   Instruct  the  ERL-Athens  director  in  the  importance  of 
proper  implementation  of  the  FMFIA  and  establishment  of  effective 
internal  control  systems  over  every  critical  phase  of  laboratory 
operations. 

Response :  Concur 

Corrective  Action:  The  Director  of  OEPER  will  issue  a  memorandum 
to  all  OEPER  Laboratory  Directors  emphasizing  the  importance  of 
proper  implementation  of  the  FMFIA.   In  that  memorandum  he  will 
indicate  that  OEPER  will  use  the  Athens  Laboratory  as  a  pilot  for 
structuring  and  completing  a  detailed  FMFIA  review  and 
evaluation.   The  Athens  FMFIA  effort  will  be  completed  by  July  1, 
1993,  and  will  be  used  as  the  basis  for  action  by  other 
laboratories  and  for  reviews  and  approvals  of  FMFIA  evaluations 
by  OEPER. 

60D.2   Ensure  that  the  ERL-Athens  director's,  as  well  as  all 
other  laboratory  directors'  performance  standards  contain  a 
critical  element  for  FMFIA  implementation. 

60D.3   Establish  more  effective  oversight  of  all  laboratory  FMFIA 
documentation  and  implementation  to  ensure  that  laboratory 
directors  properly  implement  FMFIA  requirements  in  compliance 
with  statutory  and  Agency  procedures  and  establish  effective 
controls  that  can  be  readily  identified,  tested  and  evaluated. 

60D.4  Ensure  that  laboratory  directors  are  held  accountable  for 
any  future  deficiencies  in  their  FMFIA  processes,  documentation, 
and  control  systems. 

60D.5   Include  in  any  future  on^-site  reviews'-at  ERL-Athens  or 
other  ORD  laboratories  an  evaluation  of  FMFIA  documentation  and 
effectiveness  of  related  control  systems  to  ensure  compliance 
with  applicable  laws,  regulations  and  policies. 
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Response:  Concur  with  60D.2  through  60D.5 

Corrective  Action:  As  part  of  the  Athens  pilot,  develop  guidance 
and  procedures  for  the  FMFIA  development,  review  and  evaluation 
process  for  all  OEPER  laboratories.   The  new  process  will  be 
implemented  in  FY  1994. 

6LD.1:  Report  extramural  management  as  an  ERL-A  material  weakness 
for  the  FYS 3  FMFIA  report. 

Response:  Concur 

Corrective  Action:  Extramural  management  will  be  reported  as  a 
material  weakness  for  the  FY1993  FMFIA  report  for  ERL-Athens.   As 
part  of  that  process,  an  action  plan  will  be  developed  listing 
corrective  measures  to  be  undertaken  and  the  schedule  for  doing 
so. 

6LD.2   Review  current  FMFIA  processes  and  documentation  at  ERL-A 
and  ensure  that: 

*  All  critical  event  cycles  for  extramural  management  and 
administrative  processes  are  identified  with  specific 
control  objectives  and  control  techniques.   Detailed  control 
objectives  and  techniques  are  identified  for  all  critical 
event  cycles  and  are  tailored  to  ERL-A  operations  including 
lAG  and  CA  activities  (not  merely  references  to 
all-inclusive  ORD  reports) . 

*  Control  objectives  and  techniques  are  documented  in 
sufficient  detail  to  permit  testing  and  evaluation  of 
control  implementation. 

*  Reviews  and  tests  are  performed  on  established  controls  to 
ensure  adequacy  and  proper  implementation. 

Response:  Concur 

Corrective  Action:  The  Athens  Laboratory  Director  will  develop  an 
improved  FMFIA  process.   Current  FMFIA  processes  and 
documentation  will  be  carefully  reviewed.   Specific  control 
objectives  and  techniques  will  be  identified  for  extramural 
management  and  administrative  processes  in  event  cycle 
documentation.   Detailed,  ERL-A  specific  control  objectives  and 
techniques  will  be  identified  for  all  critical  event  cycles 
including  lAG  and  CA  activities.   Control  objectives  and 
techniques  will  be  documented  in  sufficient  detail  to  permit 
testing  and  evaluation  of  control  implementation.   Established 
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controls  will  be  reviewed  and  tested  to  ensure  adequacy  and 
proper  implementation. 

6LD.3   Document  specific  FMFIA  requirements  and  responsibilities 
in  the  performance  standards  of  all  ERL-A  staff  with  contractor 
or  cooperator  oversight  functions  and  managers  who  supervise 
employees  with  oversight  responsibilities. 

Response :  Concur 

Corrective  Action:  Performance  standards  documenting  specific 
FMFIA  requirements  and  responsibilities  will  be  instituted  by 
April  30,  1993,  for  all  ERL-A  staff  having  contract,  lAG  or  CA 
oversight  functions  and  for  managers  who  supervise  employees  who 
have  such  oversight  responsibilities.   Inclusion  of  the  standards 
will  be  verified  and  emphasized  during  mid-year  reviews. 

6LD.4   Ensure  that  ERL-A  staff  with  FMFIA  responsibilities  are 
held  accountable  for  proper  implementation  of  controls  over  their 
extramural  management  activities. 

Response:  Concur 

Corrective  Action:  ERL-A  staff  with  FMFIA  responsibilities  will 
be  held  accountable  for  proper  implementation  of  controls  over 
their  extramural  management  activities.   The  laboratory  FMFIA 
processes  will  include  measures  to  check  compliance  with  FMFIA 
responsibilities.   Performance  evaluations  conducted  at  the  end 
of  FY  1993  will  include  such  considerations. 

CHAPTER  7  -  RECOMMENDATIONS 

70D-1   Ensure  that  ERL-Athens  managers  and  staff  receive  ethics 
training  regarding  their  responsibilities  as  Federal  officials 
for  the  ethical  conduct  of  government  business  and  Federal 
programs. 

Response:  Concur 

Corrective  Action:  A  special  ethics  course  tailored  to  ERL-Athens 
issues  will  be  developed  by  OEPER  and  Athens  staff  in 
consultation  with  OGC  by  July  15,  1993.   Training  given  at 
ERL-Athens  by  September  30,  1993. 

70D-2   Instruct  ERL-Athens  staff,  contractors,  and  on-site 
cooperators  that  deliberate  obstruction  of  a  Federal  audit  or 
destruction  of  Federal  records  without  proper  approval  is  a  crime 
punishable  under  18  U.S.C. 
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70D-3   Inform  ERL-Athens  staff,  contractors,  and  cooperators  of 
requirements  of  the  IG  Act  and  their  obligation  under  the  Act  to 
furnish  full  and  accurate  information  to  any  interrogatories  by 
OIG  auditors  in  the  conduct  of  an  official  inquiry. 

Response:  Concur 

Corrective  Action:  All  OEPER  staff,  contractors,  and  cooperators 
will  be  notified  in  a  memo  from  the  Office  Director  of  the 
requirements  to  full  cooperate  with  IG  Act.   Memo  will  be 
distributed  by  April  15,  1993. 

70D-4  Require  ERL-Athens  to  establish  record  retention  policies 
and  procedures  in  accordance  with  EPA's  Records  Management  Manual 
and  ensure  that  records  documenting  day-today  management  of 
contracts  and  extramural  agreements  are  maintained  for  the  proper 
retention  period  and  for  easy  access  by  any  potential  reviewers 
of  this  information. 

Response :  Concur 

Corrective  Action:  All  OEPER  units  will  be  informed  of  the  record 
retention  policies  and  procedures  in  accordance  with  EPA's 
Records  Management  Manual  including  the  proper  procedures  for 
acquiring  additional  storage  space  by  May  1,  1993. 

GRANTS  ADMINISTRATION  DIVISIOH  (GAD)  COMMENTS 

Response  to  Recommendations 

Although  GAD  takes  significant  issue  with  many  of  the  audit 
findings,  particularly  its  use  of  inflammatory  language,  we 
generally  believe  the  recommendations  are  reasonable.   Our 
concurrence  or  non-concurrence  for  each  of  the  recommendations 
applicable  to  GAD  are  as  follows: 

Agency  Comment 

0    Page  36:  "Provide  definitive  written  policies  and 
procedures  on  the  award  and  administration  of  assistance 
agreements,  to  include  the  specific  eligible  purposes  of 
assistance  agreements  under  the  1977  FGCA  Act,  and  provide  this 
guidance  to  ERL-A  managers  and  POs,  as  well  as  to  POs  EPA-wide." 

We  concur  with  this  recommendation,  but  we  believe  the 
beginning  of  the  recommendation  should  say  "Update,  clarify,  and 
communicate. . . " . 
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QIC  Evaluation 

GAD  concurred  with  recommendation  but   did  not   cite   corrective 
action   taken   or  planned  or  milestones   for  completion   of  any 
planned  corrective  actions.      We  have  changed   the  recommendation 
to  reflect   the  word  changes  requested  by  GAD. 

Agency  Comment 

0  Page  37:  "Establish  Agency-wide  policy  on  competition 
in  award  of  assistance  agreements  that  complies  with  the  intent 
of  the  1977  FGCA  Act." 

We  concur.   We  plan  to  develop  EPA-wide  criteria  on 
when  programs  should  compete  grants  and  cooperative  agreements. 

OIG  Evaluation 

GAD  concurred  with   the  recommendation  and  identified  planned 
corrective  actions.      However,    a  milestone  date   for  completion   of 
corrective   actions  will   be  needed   to   resolve   this   recommendation . 


Agency  Comment 

0    Page  37:  "Strengthen  oversight  and  review  of  proposed 
CAs  and  lAGs  to  ensure  their  compliance  with  applicable  laws, 
regulations,  and  Agency  policies  before  official  approval  of 
these  assistance  agreements." 

We  concur.   We  intend  to  review  GAD's  application 
review  process  to  assure  that  proposed  cooperative  agreements  and 
interagency  agreements  comply  with  applicable  laws,  regulations, 
and  Agency  policies.   Based  on  this  review  we  will  develop  a  plan 
on  how  best  to  strengthen  the  process,  e.g.,  additional  training 
for  grants  specialists,  shifting  of  resources,  etc. 

OIG  Evaluation 

GAD  concurred  with  recommendation  and  included  planned  corrective 
actions.  However,  milestone  dates  for  completion  of  actions  will 
be  needed  to  resolve   this  recommendation. 

Agency  Comment 

0    Page  37:  "Provide  increased  oversight  of  PO  and 
recipient  management,  both  technical  and  financial,  to  ensure 
proper  PO  compliance  with  their  oversight  responsibilities  and  to 
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ensure  recipient  compliance  with  terms  of  their  agreements.   In 
addition,  GAD  should  aggressively  enforce  its  requirements  on 
program  operations  and  ensure  that  it  is  complying  with  its  own 
requirements  to  include  obtaining  PO  trip  reports  and  submitting 
FSRs  to  POs  for  review." 

We  concur.  We  intend  to  develop  a  plan  to  meet  this 
recommendation  by  efficiently  focusing  available  Agency  resources 
on  front-end  efforts  to  assure  that  requirements  are  clearly 
understood  (e.g.,  training  and  communication)  and  implemented 
(e.g.,  program  office  certification  of  compliance)  and  by  selected 
post-award  monitoring  with  the  resources  available. 

OIG  Evaluation 

GAD  concurred  with  recommendation  and  included  planned  corrective 
actions.  However,  more  specific  information  on  the  actions  planned 
and  milestone  dates  for  completion  of  actions  will  be  needed  to 
resolve   this  recommendation. 

Agency  Comment 

0  Page  37,  "Review  the  adequacy  and  applicability  of 
current  PO  training  and  require  such  for  all  CA  and  lAG  POs." 

We  concur.  A  new  3-day  PO  ♦raining  course  currently 
under  development  will  be  required  training  for  all  POs.  This  new 
course  will  be  more  current  and  up-to-date  than  the  current  PO 
training  course.  We  have  scheduled  pilot  testing  of  this  new 
course  in  late  FY  93.  We  will  conduct  the  training  for  all  EPA  POs 
(approximately  1,900),  using  existing  Agency  resources  over  a 
three-year  period. 

OIG  Evaluation 

GAD  concurred  with  recommendation  and  included  planned  corrective 
actions.  However,  milestone  dates  for  completion  of  actions  will 
be  needed   to  resolve   this  recommendation. 

Agency  Comment 

0  Page  37:  "Compile  and  maintain  the  names  and  locations  of 
all  current  lAG  and  CA  POs  for  consultation,  when  needed,  and  to 
ensure  they  are  provided  written  guidance  and  training  materials  in 
a  timely  manner." 

GAD  already  has  a  computerized  data  base  that  includes 
tiie  names,  phone  numbers  and  addresses  of  the  EPA  Project  Officers. 
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We  agree  that  it  is  valuable  "to  send  POs  appropriate  written 
guidance  in  a  timely  manner  and  will  employ  the  existing  data  base 
for  that  purpose. 

OIG  Evaluation 

The  recommendation  has  been  changed  to  reflect  the  existence  of  the 
PO  data  base  in  accordance  with  GAD' s  response .  The  draft  report's 
statement  that  GAD  did  not  have  such  a  data  base  was  based  upon 
interviews  with  GAD  managers  who  were  apparently  unaware  of  the 
existence  of  a  PO  data  base. 

GAD  generally  concurred  with  the  intent  of  the  recommendation. 
However,  specific  corrective  actions  with  milestone  dates  for 
completion  of  these  actions  will  be  needed  to  resolve  the 
recommendation . 

Agency  Comment 

0  Page  37:  "Review  the  qualifications  of  all  prospective 
POs  and  ensure  the  individuals  have  the  proper  training  and 
experience  required.  A  certification  program  for  CA  and  lAG  POs, 
similar  to  the  certification  of*^ contract  POs  is  recommended." 

We  believe  the  program  offices  are  responsible  for 
reviewing  the  qualifications  of  all  prospective  POs  and  ensuring 
individuals  have  the  proper  experience. 

We  concur  with  the  need  for  PO  certification.  We  plan  to 
phase  in  implementation  of  a  certification  program  between  FY  94 
and  FY  97  working  within  existing  resources.  In  the  interim,  we 
plan  to  issue  provisional  certification  to  all  current  POs  with  the 
requirement  that  they  must  take  and  pass  the  three-day  PO  training 
course  and  meet  any  other  established  requirements  within  the  next 
three  years  (consistent  with  our  ability  to  provide  the  training 
courses) . 

OIG  Evaluation 

ffe  have  changed  the  recommendation  to  indicate  that  GAD  should 
perform  a  secondary  review  of  the  qualifications  of  POs  designated 
by  program  offices.  If  GAD  is  going  to  maintain  the  data  base  of 
certified  POs,  there  should  be  some  review  by  GAD  to  ensure  that 
POs  designated  by  program  offices  have  had  the  required  training 
and  are  properly  certified. 

GAD  concurred  with  the  recommendation  to  establish  a  assistance  PO 
certification  program. 
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Agency  Conunent 

0  Page  37:  "Establish  jointly  with  ORD,  periodic/cyclical 
on-site  reviews  of  laboratory  management  of  assistance  agreements." 

We  concur.  We  intend  to  work  with  ORD  to  develop  a 
practical  plan  on  how  to  best  address  this  recommendation  within 
existing  resources. 

OIG  Evaluation 

GAD  concurred  with  the  recommendation;  however,  more  specific 
planned  corrective  actions  and  milestone  dates  for  completion  of 
these  actions  are  needed  to  resolve   this  recommendation. 

Agency  Comment 

0  Page  70:  "Provide  guidance  to  ORD  managers  and  CA  POs  on 
the  differences  between  acquisition  and  assistance  and  appropriate 
uses  of  contracts  and  assistance  agreements  with  illustrations  and 
definitive  examples." 

We  concur.  We  are  currently  updating  our  guidance  for 
distinguishing  between  grants  and  contracts  to  include  numerous 
illustrations  and  case  studies. 

OIG  Evaluation 

GAD  concurred  with  recommendation  and  included  planned  corrective 
actions.  However,  milestone  dates  for  completion  of  actions  will 
be  needed   to  resolve   this  recommendation. 

Agency  Comment 

0  Page  70:  "Assist  ORD  in  preparing  guidance  on  the  proper 
uses  of  RSD  funds  as  relates  to  the  specific  types  of  activities 
that  are  eligible  for  funding  under  CAs." 

We  concur. 
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OIG  Evaluation 

GAD  concurred  with  recommendation;  however,  planned  corrective 
actions  and  milestone  dates  for  completion  of  these  actions  will  be 
needed   to  resolve   this  recommendation. 

Agency  Conunent 

0  Page  70:  "Assign  responsibility  for  ERL-A  extramural 
agreements  to  one  grants  specialist  to  improve  controls  over 
extramural  resources  through  increased  familiarity  with  laboratory 
operations/staff.  Currently  ERL-A  agreements  are  assigned 
haphazardly  to  whichever  specialist  can  take  another  case. 
Therefore,  ERL-A' s  agreements  are  scattered  among  many  specialists 
with  no  one  person  seeing  the  whole  picture  of  ERL-A  agreement 
awards.  If  one  specialist  had  seen  all  of  the  NASA  lAGs  for 
exchange  of  extramural  funds  for  FTE  travel,  the  GAD  specialist  may 
have  detected  the  improper  use  and  disapproved  the  agreements." 

We  non-concur  with  the  statement  that  projects  are 
assigned  haphazardly.  Grants,  cooperative  agreements  and  lAGs  are 
assigned  systematically  using  a  log.  Projects  are  reassigned 
periodically  to  even  out  the  workload  between  specialists. 

We  also  non-concur  with  the  recommendation  to  assign  all 
of  the  ERL-A  projects  to  one  specialist.  This  recommendation 
requires  further  review.  We  are  concerned  that  it  would  create 
uneven  workloads  among  specialists  and  would  slow  down  the 
processing  of  new  applications.  Also,  we  do  not  agree  that 
assigning  all  projects  to  one  grants  specialist  would  prevent  the 
abuses  alleged  in  the  audit  report.  As  noted  in  the  report,  each 
specialist  has  150  projects.  Each  one  is  a  different  project, 
administratively  separate  from  all  others,  with  different  start 
dates,  different  end  dates,  varying  project  officers,  different 
scopes  of  work,  etc.  Specialists  administer  cooperative  agreements 
project-by-project,  rather  than  on  a  laboratory-wide  basis. 

We  are,  however,  considering  specific  laboratory  liaison 
arrangements  that  deal  with  the  concerns  raised  in  the  report. 

OIG  Evaluation 

We  removed  the  word  "haphazardly"  and  inserted  "systematically." 
GAD  non-concurred  with  assigning  all  ERL-A  -projects  to  one 
specialist;  however,  GAD  agreed  to  perform  further  review  of  this 
proposal.  One  of  GAD's  objections  to  this  method  of  assigning 
cases  is   that   it  may  result  in  an  uneven  distribution  of  workload 
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and  that  each  assistance  agreement  is  administratively  separate 
with  different  start  dates,  different  scopes  of  work,  etc. 
However,  a  GAD  manager  told  us  that  if  one  grant  specialist  had 
been  assigned  the  NASA  lAGs  for  instance,  the  specialist  may  have 
detected  the  misuse  of  the  lAGs  to  launder  R&D  funds  into  travel 
funds  for  FTEs .  The  GAD  manager  also  said  under  the  current  method 
of  assigning  cases,  this  misuse  of  multiple  lAGs  would  never  be 
detected.  Therefore,  if  cases  could  be  more  or  less  evenly 
distributed  by  location  rather  than  next  available  specialist,  we 
continue  to  believe  that  better  oversight  of  the  propriety  and  use 
of  assistance  agreements  and  lAGs  could  be  obtained. 

Agency  Comment 

0  Page  70:  "Provide  guidance  to  POs  that  prohibit  the  use 
of  lAGs  for  the  purpose  of  reprogranuning  appropriated  funds  and 
awarding  research  funds  to  foreign  countries  unless  proper  approval 
or  statutory  authority  is  obtained." 

We  concur. 

OIG  Evaluation 

GAD  concurred  with  recommendation;  however,  planned  corrective 
actions  and  milestone  dates  for  completion  of  these  actions  will  be 
needed   to  resolve   this  recommendation . 

OFFICE  OF  ACODISITIOM  MANAGEMENT  (QAM)  COMMENTS 

CHAPTER  2  RECOMMENDATIONS 

The  draft  audit  report  recommends  that  the  Assistant 
Administrator  for  Administration  and  Resources  Management  require 
the  Director  of  the  CCMD  to: 

Strengthen  CCMD's  contract  review  process  to  ensure  that  contract 
proposals  are  thoroughly  reviewed  and  that  all  qiiestionable 
actions  are  quickly  resolved.   Any  procurement,  requests  for 
sole-source  contractor  including  noncompetitive  8  (a)  contract 
proposals  should  be  closely  scrutinized  as  to  need  for 
sole-source  contracts  and  contract  cost  estimation  to  avoid 
competitive  thresholds. 

We  agree  with  the  OIG's  recommendation.   The  CCMD  review  process 
has  been  strengthened  in  the  following  areas: 

a.   As  the  result  of  Total  Quality  Management  (TQM) 
findings,  a  team  approach  in  now  used  to  review  all  major 
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procurement  request  documents.   The  team  consists  of  the  assigned 
CS  for  solicitation/award;  the  Cincinnati  Acquisition  Management 
Branch  (CAMB)  Chief  and/or  PA;  the  Cincinnati  Contract  Management 
Branch  (CCMB)  Team  Leader  and  the  CS  on  the  incumbent  contract 
(for  follow-on);  and,  after  the  first  strategy  meeting,  program 
personnel.   Concerted  efforts  are  made  to  limit  and  restrict  SOW 
services,  identify  the  potential  for  Conflict  of  Interest  (COI) , 
sensitive  activities,  personal  services  and  inherently 
governmental   functions,  and  take  appropriate  measures.   Major 
issues  are  escalated  to  division  directors,  office  directors  and 
the  Senior  Resource  Official  for  the  program  office.   Although  it 
is  recognized  that  all  problems  cannot  be  corrected  in  one  year, 
improvements  have  been  achieved  relative  to  FY  93  follow-on 
solicitations  to  ORD  on-site  support  contracts,  including 
reducing  the  emphasis  for  personnel  qualifications  and  the  number 
of  positions  to  be  evaluated. 

b.  In  FY  93  CCMD's  internal  control  report  identified  the 
TEP  proposal  evaluations  as  a  weakness  in  the  acquisition 
process.   More  sample  evaluations  and  instructive  materials  are 
being  developed  for  TEPs  (see  Attachment  8)  and  emphasis  has  been 
placed  on  the  TEP  briefing  conducted  by  the  CS  (see  Attachment 
9).   This  area  will  continue  to_ be  assessed  for  improvements. 

c.  Revised  8(a)  procedures  have  been  developed  to  ensure 
that  programs  review  qualification  statements  for  more  than  one 
8(a)  firm  before  selecting  one  for  negotiation  and  that  they 
provide  written  documentation  to  CCMD  which  establishes  their 
rationale  for  selection  (see  Attachment  2) .   Part  of  the 
documentation  includes  statements  about  whether  the  program  has 
other  contracts,  or  plans  to  have  other  contracts,  with  the 
selected  8(a)  firm.   Program  estimates  are  more  closely 
scrutinized.   If  any  are  close  to  $3  million;  CCMD  submits  a 
competitive  request  to  the  SBA  and  revises  the  estimate  to  more 
than  $3  million  based  on  recent  historical  experience  with 
Program  estimates  versus  8(a)  proposals. 

These  reviews  have  proven  to  be  excellent  control  techniques 
since  they  provide  for  the  identification,  elevation  and 
resolution  of  potential  regulatory  or  legal  vulnerabilities  in  a 
proactive  fashion. 

QIC  Bvaluation 

OAM  generally  concurred  with   the  recommendation  and  identified 
planned  corrective  actions.      HoWever,    the  response  does  not 
identify  what  specific  procedures  and  guidance  were 
institutionalized  to  correct  deficiencies  in  OAM' s  procurement 
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process.      In   order   to  determine   the  adequacy  of  OAM's   corrective 
actions,    OAM  will   have   to  provide  examples  of  specific  procedures 
and  guidance  which  were  implemented. 

OftM  Comment 

Instruct  Contracting  Officers  (COs)  to  immediately  notify 
CCMD's  director  of  any  potential  violation  of  contract  laws 
and  regulations  or  any  unsound  contract  management  practices 
identified.   Also,  ensure  that  the  director  of  CCMD 
expeditiously  resolves  any  potential  violations  or  unsound 
practices. 

We  agree  with  the  intent  of  this  recommendation  but  not  with  the 
idea  that  every  problem  be  elevated  to  the  director's  level. 
This  would  soon  result  in  gridlock.   In  December  1992  the  Office 
of  Acquisition  Management  (OAM)  issued  Procurement  Policy  >4otice 
(PPN)  No.  93-01  (see  Attachment  10)  which  instructed  COs  to 
elevate  any  and  all  irregularities  and  established  the  chain  cf 
command  for  expedited  resolution  of  such  matters.   Toam  leaders 
have  been  designated  in  CCMB  to  oversee  work  processes  and 
identify  such  irregularities  so  that  they  will  be  expeditiously 
elevated  to  the  appropriate  level. 

OIG  Evaluation 

OAM   generally   concurred  with    the   intent   of   the   recommendation, 
but   disagreed   that   every  potential    violation  of   the   law  and 
unsound  management   practice  be  evaluated   to   the  director  level. 
The   December   1992   PPN  No.    93-01   mentioned  by  OAM  seems    to 
adequately  address   procedures   for   the   escalation   up   the   chain   of 
command  any  identified  irregularities .      Corrective  actions 
proposed  by  ORD   are   responsive    to  our  recommendations   and   appaar 
to   fulfill    the   acceptable   action   criteria   of  EPA  Order  2750. 

OAM  Comment 

Emphasize  to  COs  that  their  primary  obligation  is  to  ensure 
compliance  with  contract  laws  and  regulations  and  to  protect 
the  interests  of  the  government  while  providing  timely 
service  to  programs.   Establish  controls  to  ensure  that  CSs 
consistently  comply  with  contract  laws,  regulations,  Agency 
policy  and  sound  contract  management  practices  in  all  of 
their  contract  actions. 

We  agree  with  the  recommendation.   Team  meetings  are  used  to 
emphasize  CO  responsibilities.   Solicitation  review  boards  have 
been  reinstituted  to  ensure  that  decision  documents  are  well 
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supported;  personal  accountability  has  been  increased  by  granting 
warrants  up  to  $5,000,000  to  qualified  CSs.   In  addition,  CCMD 
reorganized  its  CCMB  into  Teams  to  support  the  various  POs.   Team 
leaders  have  been  appointed  to  track  workload  and  serve  as 
mentors  to  contract  specialists  assigned  to  the  Teams. 

A  single  Specialist  has  been  assigned  to  manage  all  contracts 
originating  from  a  given  Program  Office  (PO)  such  as  ERL-A.   This 
specialist  now  works  closely  with  the  CO  in  the  CAMB  on  any 
follow-on  contract  to  ensure  that  any  lessons  learned  on  the 
current  contract  are  incorporated  into  the  follow-on.   Also,  by 
being  actively  involved  in  the  acquisition  process,  the  contract 
specialist  assigned  to  manage  the  contract  is  aware  of  different 
issues  that  occurred  during  the  award  phase  and  is  better 
prepared  to  manage  the  contract. 

TQM  principles  have  been  applied  to  CCMD's  voucher  review  process 
and  responsibilities  as  well  as  the  development  of  new  Work 
Assignment  Forms  and  Checklist  which  must  be  completed  by  each 
Work  Assignment  Manager  and  Project  officer  for  each  Work 
Assignment.   The  Checklist  specifically  addresses  all  issues 
raised  in  the  OIG  report  (e.g.,  work  outside  the  SOW,  personal 
services,  subcontract  consent).   The  contract  specialists  have 
been  instructed  to  prioritize  their  efforts,  with  careful  review 
and  approval  of  the  Work  Assignments  and  the  contractor's  Monthly 
Progress  Report  which  supports  the  monthly  voucher  submission 
being  the  top  priorities.   The  Specialists'  Performance  Plans 
have  been  changed  to  reflect  this  emphasis. 

Special  letters  of  instruction  have  been  provided  to  all 
cost-type  contractors  and  Project  Offices'  addressing  the  subject 
of  subcontractors  and  consultants  (see  Attachment  11) .   Special 
letters  of  instruction  have  also  been  provided  to  all  contractors 
and  Project  officers  addressing  the  subject  of  Inherently 
Governmental  Functions  and  providing  copies  of  Office  of  Federal 
Procurement  Policy  (OFPP)  Policy  Letter  92-1  and  EPA  Order  1900.2 
(See  Attachments  12  &  13) . 

OIG  Evaluation 

0AM  generally  concurred  with   the  recommendation  and  identified 
planned  corrective  actions.      However,    the  response  does  not 
identify  what   specific  procedures  and  guidance  have  been 
institutionalized  to  correct   the  past  failure  of  COs  and  CSs   to 
adhere   to  laws  and  regulations ,      In  order  to  determine   the 
adequacy  of  OAM's  corrective  actions,    0AM  will   have   to  provide 
examples  of  specific  procedures  and  guidance  which  were 
implemented . 
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QAM  CoBunent 

Examine  CCMD's  or  EPA's  competitive  contracting  process  and 
streamline  where  possible  to  eliminate  unnecessary 
administrative  burdens  delays  and  incumbent  bias  (i.e., 
personnel  commitments)  and  to  overcome  program  management's 
resistance  to  competitive  process  awards. 

We  agree  with  the  recommendation  with  one  exception.   As  stated 
previously,  TQM  teams  are  used  to  examine  and  streamline  the 
competitive  process.   Special  care  is  being  taken  to 
review/revise  procurement  request  documents  to  restrict 
vulnerabilities  and  enhance  competition.   Technical  evaluation 
criteria  are  scrutinized  and  revised  to  reduce  emphasis  on 
personnel  qualifications  to  25%  -  30%  of  the  total  weight  with  no 
more  than  15%  of  total  number  of  personnel  evaluated.   Market 
surveys,  public  meetings  and  preproposal  conferences  (where 
travel  dollars  are  available)  are  used  to  encourage  competition. 
For  some  major  on-site  procurements,  arrangements  are  made  to 
have  a  PO  TEP  Chair  other  than  the  one  on  the  incumbent  contract. 
CCMD  has  been  working  diligently  with  programs  to  overcome  any 
program  management  resistance  to  the  new  contract  management 
paradigm.   We  are  making  progress  but  with  the  result  of  greatly 
increased  leadtimes  and  numerous  extension  to  existing  contracts 
as  a  result  of  the  learning  process  involved.   We  believe  that 
these  delays  in  the  short  term  are  worthwhile  in  order  to  achieve 
long  term  contract  management  improvements. 

A  number  of  quality  actions  teams  from  EPA's  Standing  Committee 
on  Contracts  Management  are  exploring  options  to  streamline  the 
procurement  process.   We  anticipate  implementation  of  their 
recommended  initiatives  beginning  this  fall. 

OIG  Bvalnat.inn 

OAM  generally  concurred  with   the  recommendation   and  identified 
planned  corrective  actions,    except   that   they  believe   that  some 
delays   in   the  short   term  are  worthwhile  in  order  to  achieve  long 
term  contract  management  improvements.     We  agree  that   those 
processes  which  are  essential   to  the  integrity  of  EPA's 
procurement  process  should  not  be  overly  influenced  by  time 
considerations .      But   the  response  does  not  identify  what  specific 
procedures  and  guidance  have  been  implemented  by  OAM  to  expedite 
the  procurement  process,    eliminate  unnecessaury  bias,    and  overcome 
program  management's  resistance   to  competitive  process  aweirds . 
In  order  to  determine  the  adequacy  of  OAM's  corrective  actions, 
OAM  will  have   to  provide  examples  of  specific  procedures  and 
guidance  which  were  implemented. 
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QAM  Comment 

Establish  jointly  with  ORD,  periodic/cyclical  on-site 
reviews  of  laboratory  management  of  contracts. 

We  agree  with  the  recommendation.   We  anticipated  conducting 
follow-up  reviews  during  FY  93  but  budgetary  and  workload 
constraints  prevented  our  conduct  of  these  reviews.   The  FY  94 
and  FY  95  budget  submissions  will  include  funds  and  FTE  requests 
to  continue  lab  reviews  on  an  annual  basis. 

OIG  Evaluation 

OAM  generally  concurred  with   the  recommendation  and  identified 
planned  corrective  actions.      However,    the  response  does  not 
identify   the  establishment   of  a   formalized  review  process  and   the 
scope  and   timing  of  planned  reviews.      In  order   to  determine   the 
adequacy  of  OAM's   corrective  actions,    OAM  will   have   to  provide  a 
specific  information  on   their  planned  reviews. 

CHAPTER  4  RECOMMENDATIONS 

The  draft  audit  report  recommends  that  the  Assistant 
Administrator  for  Administration  and  Resources  Management  require 
the  Director  of  the  Office  of  Acquisition  Management  to: 

Provide  written  instructions  to  OAM,  ORD  and  ERL-A  staffs 
describing  the  appropriate  procurement,  use  and  management 
of  8(a)  contracts  under  CCMD's  oversight. 

We  agree  with  this  recommendation.   OAM  has  issued  PPN  92-05  to 
provide  guidance  on  use  and  management  of  8(a)  procedures  (see 
Attachment  17)  which  includes  additional  controls  on  8(a)  set 
asides.   Forms  (see  Attachment  2)  are  provided  to  programs  which 
express  an  interest  in  awarding  8(a)  contracts. 

OIG  Evaluation 

OAM  concurred  with   the  recommendation  and  identified  planned 
corrective   actions.      OAM  identified  a  September  1992,    Procurement 
Policy  Notice    (PPN)    92-05   and  Forms  provided   to  program  offices 
as  guidance  on   use  and  management  of   8(a)    procedures.      Although 
PPN  92-05   addresses   the  issue  of  underestimating  and  splitting  8 
(a)    contracts,    additional   guidance  should  be  provided  by  OAM 
addressing  other  programmatic  issues  involving  the  8(a)    program. 
This  guidance  should  emphasize   that  EPA  is   committed   to 
correcting  problems  within   the  8(a)   program,    not  eliminating  the 
use  of  8(a)    contracts.      The  guidance  should  also  emphasize   to   the 
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program  offices   they  should  maintain  an  arms-length  relationship 
with    8(a)    contractors,    unlike  past   practices   where    their 
operations  were  essentially  utilized  as  extensions  of   the 
program.      In   addition,    the  guidance  should  emphasize   that   the 
purpose   of   the    8(a)    program   is    to   develop  8(a)    contractors    to 
compete   in    the   open   marketplace,    not    to  develop  an   unhealthy 
dependence  on  EPA  sole-source  contracts.      This  symbiotical 
relationship  between   8(a)    contractors  and  program  offices 
resulted  in   abuses  of   the   8(a)    program  such  as,    the 
underestimation   and   splitting  of  contracts   and  extensive 
modifications   of  sole-source  contracts. 

QAM  Comment 

Ensure  that  CCMD  perforins  an  in-depth  review  of  all  future 
8(a)  procurements  falling  within  close  range  of  the 
threshold  for  competing  8(a)  contracts  to  assess  if 
requested  sole-source  procurements  are  justified. 

We  agree  with  this  recommendation.  CCMD's  revised  8(a) 
procedures  (see  above) ,  require  that  Government  estimates  be 
reviewed  in  depth  by  the  SDBUO  and  the  Chief,  CAMB.  Although  the 
procedures  do  not  so  state,  CCMD  itself  increases  the  estimate  to 
request  a  competitive  8(a)  acquisition  if  the  program  estimate  is 
near  $3  million  if  historical  experience  leads  us  to  believe  that 
the  final  negotiated  price  will  be  over  $3  million. 

OIG  evaluation 

OAM  concurred  with   the  recommendation   and  identified  planned 
corrective  actions.      However,    a  milestone  date  for  completion  of 
corrective  actions  will   be  needed  to  resolve   this  recommendation. 

OAM  Comment 

The  OIG  also  recommends  that  CCMD  should  not  routinely  allow  a 
sole-source  procurement  when  contractors  are  currently  performing 
work  under  an  existing  contract  for  that  location.   We  agree  with 
the  intent  of  this  recommendation  as  well.   Under  CMD's  new  8(a) 
procedures,  program  offices  are  required  to  fill  out  a 
questionnaire  which  identifies  any  other  8(a)  contracts  the 
requested  contractor  holds  for  the  initiating  program  office  and 
any  intention  by  the  program  office  to  request  other  contracts 
for  the  firm.   The  questionnaires  are  retained  by  the  SDBUO  for 
later  reference  as  a  control  measure.   This  will  enable  the  SDBUO 
to  better  manage  the  8(a)  program  and  keep  any  one  firm  from 
monopolizing  any  location  (see  attachment  2) . 
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OIG  Evaluation 

OAM  concurred  with   the  recommendation   and  identified  planned 
corrective  actions.      However,    a  milestone  date   for  completion   of 
corrective  actions  will   be  needed   to  resolve   this   recommendation . 

OAM  Cominent 

The  OIG  additionally  recommends  that  CCMD  should  not  routinely 
allow  a  sole-source  procurement  when  the  contractor  has 
demonstrated  its  ability  to  successfully  compete  for  similar 
contracts  at  other  EPA  locations.   We  disagree  with  this 
recommendation.   The  decision  relative  to  noncompetitive  or 
competitive  is  based  on  applicable  statutes  and  thresholds 
established  thereunder.   Beginning  in  FY  90,  those  statutes  have 
included  the  requirement  for  8(a)  firms  which  have  been  in  the 
program  for  4.5  years  to  participate  in  a  certain  percentage  of 
competitive  procurements  while  continuing  to  receive  a  certain 
percentage  of  noncompetitive  awards.   The  number  of 
noncompetitive  and  competitive  solicitations  in  which  any  given 
firm  participates  is  monitored  by  SBA,  not  by  individual  user 
agencies.  Since  8(a)  contractors  receive  awards  from  numerous 
other  Federal  Agencies,  each  with  several  contracting  offices, 
neither  EPA  nor  any  Agency  other  than  SBA  has  the  information 
which  would  enable  it  to  determine  when  a  firm  should  be 
competing  and  when  it  should  receive  a  noncompetitive  award. 
That  is  why  Congress  has  assigned  to  SBA  the  responsibility  for 
determining  whether  an  individual  contractor  should  compete  any 
given  requirement.  Furthermore,  since  competition  is  an  expensive 
process  (costing  offerors  up  to  $100,000  per  solicitation),  and 
these  firms  are  still  in  the  developmental  stage  (as  shown  by 
their  8(a)  status).  Congress  has  wisely  decreed  that  competition 
shall  be  conducted  only  above  a  certain  level  ($3,000,000  for 
services;  $5,000,000  for  supplies). 

As  an  additional  control,  in  accordance  with  FAR  19.806(b),  if  a 
noncompetitive  8(a)  proposal  in  deemed  unreasonable  and  cannot  be 
negotiated  down  to  a  fair  and  reasonable  price,  SBA  is  notified 
of  the  intention  to  withdraw  the  solicitation  from  the  8(a) 
program  and  resolicit  under  full  and  open  competitive  procedures 
(see  Attachment  18) . 

OIG  Evaluation 

OAM's  response   is   inaccurate  because   it   makes   assumptions  based 
on   past   management  practices   under   the   8(a)    program,    not   legally 
imposed  requirements .      Nowhere   in   the  Small    Business  Act   does   it 
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state    that   SBA  dictates    to    the   Agency    the   method   of   procurement . 
FAR   48    Section    19.809-l(b)    states: 

The  Agency  shall   prepare   the  contract    that    the  SBA  will 
award   to  its   contractor  in  accordance  with   agency 
procedures,    as   if   the   agency  were   awarding   the   contract 
directly   to   the  SBA' s   contractor. 

SEA'S   role   is   of   oversight    of    the    8(a)    procurement    process    to 
promote    the   development   of   8(a)    companies,    not    determination    of 
the   Agency ' s   method   of   procurement.      The   Agency,    not   SBA,    is 
often   in    the  best   position    to  determine  whether  a   contract   should 
be   awarded   sole-source   or   competitively .      OAM's    first 
responsibility  should  be   to  assure   the   integrity  of  EPA' s 
procurement   process ,    and    then    meet    requirements   of    the   8(a) 
program .      Otherwise,    continued   abuses    in    the   procurement   process 
such   as   occurred  in   the  awarding  of   the  AScI   and  TAI   contracts 
may  continue . 

The   statutes   OAM   refers    to   on    competition    in    the    8(a)    program   are 
minimum   requirements    and  do   not   prohibit    the   Agency   from 
requiring   competition    in   procurements    under    the    $3    million   dollar 
threshold.    In   addition,    OAM   implies    that    determination   of 
competition   within    the    8(a)    program    is    the   responsibility   of   SBA 
and    that    they   don't    have    the   information    to   determine   when    a    firm 
should   be   competing   and  when    it   should   receive   a    noncompetitive 
award.      The   award   of    the   AScI   contracts   is    in   direct 
contradiction    to    this   statement.      AScI   was   awarded   numerous   sole- 
source  awards  at   EPA  and  essentially  did  not   have   contracts 
outside   of   EPA.      At   ERL-A  we   were    informed    that    AScI   would  have 
had   a    commanding   position    in   any  recompete   of    the   contract. 
Given    the   primary  purpose   of    the    8(a)    program   was    to   develop 
minority   firms    to   compete   in    full    and   open    competition,    it   would 
seem   self   evident    these   contracts   should   have   been    competed . 
Again,    OAM  has   the  primary  responsibility   to  assure   the   integrity 
of  EPA' s   procurement   process,    not   SBA. 

OAM  Comment 

The  OIG  recommends  that  CCMD  should  not  routinely  allow  a 
sole-source  procurement  when  contract  modifications  would 
significantly  increase  the  contracts  value  over  the  competitive 
threshold  or  extend  the  contract  performance  past  expiration  of 
the  contractor's  8(a)  eligibility.   We  agree  with  this  recommen- 
dation.  Last  minute  sole  source  contract  extensions  are  no 
longer  granted  when  the  8(a)  contractor  is  ready  to  graduate  from 
the  program.   No  modifications  have  ever  been  issued  by  CCMD  that 
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take  an  8(a)  contract  issued  under  noncompetitive  procedures  over 
the  competitive  threshold. 

OIG  Evaluation 

OAM  concurred  with   the  recommendation  and  identified  planned 
corrective  actions.      However,    a  milestone  date  for  completion  of 
corrective  actions  will   be  needed  to  resolve   this  recommendation. 

Establish  definitive  guidelines  for  justifying  removal  of 
contracts  from  8(a)  participation. 

We  agree  with  this  recommendation.  CCMD's  8(a)  procedures  include 
careful  deliberation  on  whether  to  remove  a  contract  from  the 
8(a)  program.    The  decision  on  whether  or  not  to  retain  a 
contract  in  the  8(a)  program  past  the  date  of  the  incumbent 
contractor's  graduation  is  based  on  relevant  factors;  such  as 
availability  of  qualified  8(a)  firms  within  the  applicable 
Standard  Industrial  Classification  (SIC)  manual  code  and  results 
of  an  SBA  Impact  Study  [if  the  graduated  8(a)  firm  is  still  a 
small  business] . 

OIG  Evaluation 

OAM  concurred  with   the  recommendation  and  identified  planned 
corrective  actions.      However,    a  milestone  date  for  completion  of 
corrective  actions  will  be  needed  to  resolve  this  recommendation. 

Establish  a  maximum  potential  value  or  percentage  increase 
for  all  contracts  that  will  automatically  trigger  a  re- 
compete  . 

We  disagree  with  this  recommendation.   Arbitrary  dollar  amounts 
or  percentages  cannot  be  substituted  for  good  management 
decisions.   Each  decision  must  stand  on  its  own  merits.   We  agree 
that  significant  modifications  that  increase  LOE  or  the  scope  of 
contracts  should  not  be  approved  unless  specific  statutory 
authority  exists  to  support  the  increase. 

OIG  Evaluation 

At  a  minimum,    OAM  should  consider  establishing  a  maximum 
potential   value  or  percentage  increase  which  would  automatically 
trigger  a  review  by  higher  levels  of  management   to  determine 
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whether  program  offices  are  avoiding  competitive  procedures.      OAM 
is  correct   that  arbitrary  dollar  amounts  or  percentages  cannot  be 
substituted  for  good  management  decisions,    but   these  good 
management  decisions  were  not  always  evident   in   the  past. 
Therefore,    we  have   changed   the  recommendation   to  require 
"consideration   of  recompete"   when  a   certain  percentage  increase 
of  maximum  potential    value  is  reached. 

OAM  Comment 

Ensure  that  ERL-A  does  not  bias  procurements  by  specifically- 
ensuring  that  competitive  procurements  do  not  deny  short 
extensions  of  solicitation  periods  where  such  extensions  are 
justified;  that  competitive  procurements  do  not  place  an 
unreasonable  amount  of  technical  evaluation  ranking  points 
on  the  strengths  of  an  incumbent  contractor  and  that 
competitive  procurements  do  not  require  commitment  letters. 

We  agree  with  the  OIG  recommendations  with  the  exception  of  the 
requirement  for  commitment  letters.   CCMD  oversight  of  ERL-A  and 
other  client  programs  has  increased.   The  following  measures  are 
in  effect: 

(i)   Requests  for  extensions  of  proposal  periods  are  granted 
when  they  are  reasonable  and  when  they  promote  competition.   As 
in  the  case  of  the  ERL-A  RFP,  a  reduced  extension  may  be  granted 
if  the  full  time  requested  is  not  deemed  to  be  needed. 

(ii)   Technical  evaluation  criteria  and  weights  are  reviewed 
and  revised  to  develop  an  equitable  plan  to  ensure  that  the 
Government  receives  the  quality  of, goods  and  services  it  requires 
without  unduly  restricting  competition. 

(iii)   Commitment  letters  for  key  personnel  are  required  in 
order  to  preclude  "bait  and  switch"  tactics  by  unscrupulous 
offerors.   However,  CCMD  is  working  to  decrease  the  number  of  key 
personnel  and  thus  the  number  of  commitment  letters  required 
while  retaining  safeguards  for  the  Government's  interests. 

OIG  Evaluation 

OAM  generally  concurred  with   the  recommendation  and  identified 
planned  corrective  actions,    except  for  the  elimination  of 
commitment  letters.      If  the  commitment  letters  are  used  as  OAM 
states   to  retain  key  personnel   in  order  to  preclude   "bait  and 
switch"   tactics,   we  do  not  disagree  with   their  use.      In   the  past 
at  ERL-A  they  were  utilized  to  assure   the  retention  of  all   37 
contractor  employees  under  the  TAI  contract.      This  resulted  in  an 
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overwhelming  competitive  advantage   to   the  incumbent   contractor  in 
obtaining  the  commitment  letters.      A  milestone  date   for 
completion  of  corrective  actions  will  be  needed  to  resolve  this 
recommendation . 

QAM  Comment 

The  draft  report  recommends  that  the  Assistant  Administrator  for 
Administration  and  Resource  Management  direct  the  Office  of 
Acquisition  management  Director  to  ensure  CCMD  adequately  reviews 
ERL-A  contracts  for  inappropriate  contract  activities  and 
compliance  with  contract  provisions. 

We  agree  with  the  recommendation.   PPN  93-01  was  promulgated  by 
0AM  to  instruct  COs  to  notify  the  appropriate  management  official 
of  any  and  all  irregularities,  and  to  establish  the  chain  of 
command  for  expedited  resolution  of  such  matters,  Team  leaders 
have  been  designated  in  CCMB  to  oversee  work  processes  and 
identify  irregularities  so  that  they  will  be  expeditiously 
elevated  through  the  chain  of  command.   The  team  leaders  also 
track  workload  and  serve  as  mentors  to  contract  specialists 
assigned  to  the  teams.   A  single  specialist  has  been  assigned  to 
manage  all  contracts  originating  from  a  given  program  office  such 
as  ERL-A.   This  specialist  now  works  closely  with  the  Contracting 
Officer  in  the  AMB  on  any  follow-on  contract  to  ensure  that  any 
lessons  learned  an  the  current  contract  are  incorporated  into  the 
follow-on.   Also,  by  being  actively  involved  in  the  acquisition 
process,  the  contract  specialist  assigned  to  administer  the 
contract  is  aware  of  different  issues  that  occurred  during  the 
award  phase  and  is  better  prepared  to  manage  the  contract. 

In  an  effort  by  CCMD  to  provide  increased  controls,  oversight, 
and  review  of  ERL-A  contracting  activities,  CCMD  conducted  a 
joint  on-site  contract  management  review  of  all  ERL-A  contracts 
with  ORD.   We  agree  with  the  OIG  that  this  type  of  on-site  review 
and  follow-up  should  continue  in  the  future  as  a  part  of  CCMD's 
on-going  monitoring  of  ERL-A 's  contract  management  activities, 
resources  and  travel  funds  permitting. 

TQM  principles  have  been  applied  to  CCMD's  voucher  review  process 
and  responsibilities  as  well  an  the  development  of  new  Work 
Assignment  Forms  and  Checklist  which  must  be  completed  by  each 
Work  Assignment  Manager  and  Project  Officer  for  each  Work 
Assignment.   The  Checklist  specifically  addresses  all  issues 
raised  in  the  OIG  report  (e.g.,  work  outside  the  SOW,  personal 
services,  subcontract  consent) .   The  contract  specialists  have 
been  instructed  to  prioritize  their  efforts,  with  careful  review 
and  approval  of  the  Work  Assignments  and  the  contractor's  monthly 
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progress  report  which  supports  the  monthly  voucher  submission 
being  the  top  priorities.   Their  Performance  Plans  have  been 
changed  to  reflect  this  emphasis. 

Special  letters  of  instruction  have  been  provided  to  all  cost 
type  contractors  and  project  offices  addressing  the  subject  of 
subcontractors  and  consultants.   Special  letters  of  instruction 
have  been  provided  to  all  contractors  and  project  officers 
addressing  the  subject  of  Inherently  Governmental  Functions  and 
provided  copies  of  OFPP  Policy  Letter  92-1  and  EPA  Order  1900.2. 

The  OIG  draft  report  also  recommends,  in  particular  that  CO 
approval  should  be  required  for  certain  expenditures  under 
contracts  and  CCMD  should  be  required  to  establish  a  policy  of 
not  authorizing  after-the-fact  payments.   Under  this  policy,  the 
contractors  should  ensure  that  proper  approval  in  obtained  from 
ERL-A  and  CMD  before  expenditures  are  made. 

Current  policy  and  procedures  already  exist  in  the  contract  (FAR 
52.244-2).  and  regulations  (FAR  1.602-3,  EPAAR  1501.602-3  and  EPA 
Contracts  Management  Manual  Chapter  12)  regarding  the  need  for 
advance  approvals  and  subsequent  ratifications.   These  policies 
and  procedures  have  been  stressed  in  recent  Branch  meetings  with 
the  contract  specialists  assigned  to  CCMB  to  manage  post-award 
contract  actions. 

OIG  Evaluation 

OAM  concurred  with   the  recommendation  and  identified  planned 
corrective  actions.      Based  on  OAM' s  response   this  recommendation 
was  rewri tten. 
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GLOSSARY  OF  ACRONYMS  AND  ABBREVIATTONR 


AAU 

AEcoS  - 
AFB 

AScI  - 
BOREAS - 
CA 

CEAM   - 
CFR 
CMD 
COI 

CPFF  - 
CSC 

csu 

EMAP   - 

EPA 

EPAAR  - 

ERL-A  - 

ERL-N  - 

FAR 

FGCA   - 

FMFIA  - 

FSR 

FTE 

FY 

GAD 

GAIM   - 

GAO 

GIAB   - 

lAG 

IG 

IGBP   - 

IPA 

IVIC   - 

LOE 

MBL 

MPV 

MSU 

OARM   - 

OEPER  - 

OGC 

OIA 

OIG 

0MB 

ORD 


Assistance  Administration  Unit 

Aquatic  Ecosystem  Simulator 

Air  Force  Base 

American  Scientific  International 

Boreal  Ecosystems  Atmosphere  Study 

Cooperative  Agreement 

Center  for  Assessment  Modelling 

Code  of  Federal  Regulations 

Contracts  Management  Division 

Conflict  of  Interest 

Cost-Plus-Fixed-Fee 

Computer  Sciences  Corporation 

Colorado  State  University 

Environmental  Monitoring  and  Assessment  Program 

Environmental  Protection  Agency 

EPA  Acquisition  Regulations 

Environmental  Research  Laboratory  -  Athens 

Environmental  Research  Laboratory  -  Narragansett 

Federal  Acquisition  Regulations 

Federal  Grant  and  Cooperative  Agreement  Act 

Federal  Managers  Financial  Integrity  Act 

Financial  Status  Report 

Full-Time  Equivalent 

Fiscal  Year 

Grants  Administration  Division 

Global  Analysis  Interpretation  and  Modelling 

General  Accounting  Office 

Grants  Information  and  Analysis  Branch 

Interagency  Agreement 

Inspector  General 

International  Geosphere/Biosphere  Program 

Intergovernmental  Personnel  Act 

Institute  Venezolano  de  Investigaciones  Cientificas 

Level  of  Effort 

Marine  Biology  Laboratory 

Maximum  Potential  Value 

Montana  State  University 

Office  of  Administration  and  Resources  Management 

Office  of  Environmental  Processes  and  Effects  Research 

Office  of  General  Counsel 

Office  of  International  Activities  , 

Office  of  Inspector  General 

Office  of  Management  and  Budget 

Office  of  Research  and  Development 
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OSW  -  Office  of  Solid  Waste 

PCMD  -  Procurement  and  Contracts  Management  Division 

PI  -  Principal  Investigator 

PO  -  Project  Officer 

QA  -  Quality  Assurance 

QC  -  Quality  Control 

RFP  -  Request  for  Proposal 

ROC  -  Record  of  Communication 

RPM  -  Remedial  Project  Manager 

S&E  -  Salaries  and  Expenses 

SBA  -  Small  Business  Association 

SDBUS  -  Small  and  Disadvantaged  Businesses  Utilization 

Specialist 

SPARC  -  SPARC  Performs  Automated  Reasoning  in  Chemistry 

SUNY  -  State  University  of  New  York 

TAI  -  Technology  Applications,  Incorporated 

UBC  -  University  of  British  Columbia 

UGA  -  University  of  Georgia 

UNH  -  University  of  New  Hampshire 

URI  -  University  of  Rhode  Island 

WAM  -  Work  Assignment  Manager 
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SAMPLE  OF  CONTRACTS.  COOPERATIVE  AGREEMENTS. 
AND  INTERAGENCY  AGREEMENTS  AUDITED 

Date 
Recipient  Number     Awarded     Amount 

Contracts; 

Technology  Applications,  Inc.    68-C1-0024   05/15/91  $16,833,253 

68-03-3351    05/05/86  $  6,564,577 

American  Scientific 

International  (AScI)   68-03-3551  09/30/87  $  2,164,193 

68-CO-0054  09/25/90  $  3,291,044 

68-C1-0012  03/21/91  $  2,734,218 

Cooperative  Agreements; 

Alaska,  University  of  CR817688 

British  Columbia,  University  of  CR816778 

Clemson  University  CR817664 

Colorado  State  University  CR818652 

Georgia,  University  of  CR819053     09/30/91   $5,261,512 

Mansoura  University  CR816268      09/30/89   $   248,750 

Marine  Biology  Laboratory  CR817734     09/05/90   $   607,713 

Menufiya  University  CR816290     09/29/89   $   262,500 

Montana  State  University  CR816316     08/24/89   $  279,234 

New  Hampshire,  University  of  CR816278     09/11/89   $1,883,230 

Rhode  Island,  University  of  CR817743     09/14/90   $   389,375 

Interagency  Agreements; 

Institute  Venezolano  de 
Invest igaciones 
Cientificas  DWVZ934787    07/31/90   $   401,250 
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Recipient 

Number 

Date 
Awarded 

Amount 

NASA 

DW80935084 

05/21/91 

$ 

100,000 

NASA 

DW80935165 

07/10/91 

$ 

200,000 

NASA 

RW80935320 

11/91 

$ 

160,000 

NASA 

RW80935444 

01/92 

$ 

60,000 

U.S. 

Air  Force 

(Tyndall 

AFB) 

RW57934704 

05/25/90 

$ 

389.000 

$44.046.654 
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PRIOR  AUDITS  OF  EXTRAMURAL  MANAGEMENT 

OIG  Audits: 

1983  Review  of  the  Office  of  Research  and  Developments  Extramural 
Research  Activities  (Audit  No.  ElgB2-ll-0019-30828) ,  March 
31,  1983. 

ORD  Locations:  Office  of  Research  and  Development, 
Washington  DC 

Various  laboratories  at  Research  Triangle 
Park,  North  Carolina  and  Cincinnati,  Ohio. 

1986  Contract  Management  Practices  at  Environmental  Monitoring 
Systems  Laboratory  -  Las  Vegas  (Audit  No.  E1P25-09-0242- 
6000773),  March  26,  1986. 

ORD  Location:   Environmental  Monitoring  Systems  Laboratory, 
Las  Vegas,  NV. 

1992  EPA's  Management  of  Computer  Sciences  Corporation  Contract 
Activities  (Audit  No.  ElNMEl-04-0169-2100295) ,  March  31, 
1992. 

ORD  Locations:  Office  of  Research  Program  Management 

Atmospheric  Research  and  Exposure  Assessment 
Laboratory,  Research  Triangle  Park,  North 
Carolina. 

Health  Effects  Research  Laboratory,  Research 
Triangle  Park,  North  Carolina. 

Environmental  Research  Laboratory  -  Gulf 
Breeze,  Florida. 

Environmental  Research  Laboratory  - 
Corvallis,  Oregon. 

1992  Contracting  Activities  at  Environmental  Research  Laboratory 
Duluth  (Audit  No.  ElJBFl-05-0175-2100443) ,  July  7,  1992. 

ORD  Location:   Environmental  Research  Laboratory  -  Duluth, 
Minnisota 
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GAP  Audit  Reports  and  Testimony; 

1982  EPA's  Use  of  Management  Support  Services.  (GAO/CED-82-36) , 
March  9,  1982. 

1985  The  Environmental  Protection  Agency  Should  Better  Manage  Its 
Use  of  Contractors.  (GAO/RCED-85-12) ,  January  4,  1985. 

1987  Status  of  EPA's  Contract  Management  Improvement  Program. 
(GAO/RCED-87-68FS) ,  January  1987. 

1989  GAO  Testimony  -  The  Environmental  Protection  Agency's  Use  of 
Consultants,  (GAO/T-GGD-89-5) ,  February  3,  1989. 

1989  GAO  Testimony  -  Sound  Contract  Management  Needed  at  the 

Environmental  Protection  Agency,  (GAO/T-RCED-89-8) ,  February 
23,  1989. 

1991  Government  Contractors:  Are  Service  Contractors  Performing 
Inherently  Governmental  Functions?.  (Audit  No.  GAO/GGD-92- 
11),  November  1991. 
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SUMMARY  OF  DEFICIENCIES  RELATED  TO  SAMPLE  CONTRACTS  REV1EW|:D 
ATHENS  ENVIRONMENTAL  RESEARCH  LABORATORY 


TAI 
On-Site 


AScI 
On-Sile 


AScI 
Off-Site 


USf-:  OF  CONTRACTS 

Mission  Critical/Potentially 
Inherently  Governmental  Functions 
Performed 

Prohibited/Vulnerable  Activities 

Profiibited  Personal  Services 

Probibited  Directed  Subcontracting 

PROCUREMENT  OF  CONTRACTS 

Repetitive  8(a)  Sole  Source  Awards 

RFP  and  Technical  Proposal  Biased 
To  Favor  Incumbant 

Contracts  Split  To  Avoid 
Competition 

Contract  Costs  Underestimated  To 
Avoid  Competition 

CONTRACT  MANAGEMENT  AND  OVERSIGHT 

Inadequately  Defined  Statements 
of  Work  and  Work  Assignments 

Inadequate  CMD  Oversight 

Inadequate  ORD  Oversight 


Y 
Y 
Y 
Y 


Y 
Y 
Y 


Y 

Y 
Y 
Y 


N/A 


Y 
Y 
Y 


Y 
Y 
Y 
Y 


N/A 


Y 
Y 
Y 
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APPENDIX  VIII 
REPORT  DISTRIBDTION 

Office  of  Inspector  General 

Inspector  General  (A-109) 

EPA  Headquarters 

Assistant  Administrator  for  Administration  and  Resources 
Management  (PM-208) 

Assistant  Administrator  for  International  Activities  (A-106) 

Office  of  General  Counsel  (LE-130) 

Assistant  Administrator  for  Research  and  Development  (RD-672) 

Director,  Grants  Administration  Division  (PM-216) 

Director,  Office  of  Research  Program  Management  (RD-674) 

Director,  Office  of  Environmental  Process  and  Effects  Research 
(RD-682) 

Comptroller  (PM-225) 

Agency  Follow-up  Official  (PM-208) 

Office  of  Congressional  Liaison  (A-103) 

Office  of  Public  Affairs  (A-107) 
Cincinatti.  Ohio 

Director,  Contracts  Management  Division  (RM-266) 
Athens.  Georgia 

Director,  Environmental  Research  Laboratory 

External 

General  Accounting  Office 
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S  UNITED  STATES  ENVIRONMENTAL  PROTECTION  AGENCY 


WASHINGTON,  DC.  20460 


AUG  24  1993 


THE  INSPECTOR  GENERAL 


Honorable  John  Glenn 

Chairman 

Committee  on  Governmental  Affairs 

United  States  Senate 

Washington,  DC  20510-8250 

Dear  Mr.  Chairman: 

This  is  in  response  to  your  letter  of  June  28,  1993, 
requesting  that  we  respond  to  post-hearing  questions  for  the 
record.   The  questions  and  our  response  are  included  as  an 
enclosure  to  this  letter.   Also,  we  have  included  the  question, 
and  our  response,  your  office  faxed  to  us  on  July  16,  1993. 
Please  refer  to  Enclosure  1,  page  1. 

With  respect  to  your  inquiry  whether  we  would  be  interested 
in  testifying  this  fall  before  your  Committee  on  our  ICF  audit, 
it  is  too  early  in  the  audit  process  for  us  to  make  such  a 
commitment.   Our  survey  work  at  ICF  was  suspended  while  we 
responded  to  congressional  requests  aimed  at  ICF's  award  of  a 
subcontract  to  the  Smoking  Policy  Institute  to  prepare  the 
Smoking  Policy  Guide.   As  a  result,  we  have  just  returned  to  our 
audit  work  at  ICF.   We  will  keep  your  staff  informed  of  our 
progress  and  whether  or  not  we  will  be  in  a  position  to  testify 
on  this  subject  at  the  fall  hearings. 

Should  your  staff  have  any  questions,  please  have  them 
contact  Kenneth  A.  Konz,  Assistant  Inspector  General  for  Audit  on 
(202)  260-1106. 

Sincerely, 

^bohn  C.  Martin 
Enclosures 
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POST  HEARING  QUESTIONS  FOR  INSPECTOR  GENERAL  MARTIN 

ICF  Audit 

1.    I  understand  that  your  office  is  currently  conducting  an 
audit  of  ICF  Inc.,  one  of  EPA's  largest  contractors. 

— Will  this  audit  be  completed  in  time  for  our  hearing  in 
October  or  November? 

— If  not,  will  the  audit  be  sufficiently  completed  by  that 
time  that  you  would  be  able  to  testify  before  the  Committee 
on  its  major  findings? 

— Will  you  commit  to  releasing  the  ICF  audit  in  a  hearing 
before  this  committee? 

Answer ;    Our  audit  of  ICF  will  not  be  completed  in  time  for  a 
hearing  in  either  October  or  November  1993.   We  had  to  suspend 
audit  work  at  ICF  to  address  two  congressional  inquiries  related 
to  other  ICF  issues. 

We  recently  resumed  audit  work  at  ICF  and  at  this  time  it  is 
difficult  for  us  to  estimate  when  the  audit  or  any  significant 
findings  will  be  completed.  We  will  keep  your  staff  informed  on 
the  status  of  our  audit.   If  the  issuance  of  our  ICF  audit  report 
coincides  with  the  time  period  of  one  of  your  Committee's 
hearings,  we  have  no  problem  discussing  the  report  at  such  a 
hearing  or  providing  copies  to  the  public  at  that  time. 

IG/ Agency  Relations 

1.   Mr.  Martin,  can  you  describe  the  cooperation  you  have  gotten 
from  Agency  management  in  addressing  contracting  problems?  How 
frequently  do  you  brief  management  on  these  issues?  Has  the 
Administrator  been  a  participant  in  these  briefings? 

Answer;    The  Agency  has  been  highly  responsive  in  addressing 
contracting  problems.   In  response  to  our  audits,  the  Agency 
convened  a  Standing  Committee  on  Contracts  Management  (Standing 
Committee)  to  examine  the  problems  with  contracts  management  in 
EPA  and  develop  comprehensive  recommendations  for  improvements. 
The  Standing  Committee  proposed  40  recommendations.   As  of  June 
1993,  9  of  the  recommendations  were  implemented  and  of  the 
remaining  30  recommendations  all  were  in  process.   Also,  in 
response  to  our  reviews  of  contracting  activities  at  EPA's  Office 
of  Research  and  Development  (ORD)  laboratories,  ORD  senior 
management  has  been  quick  to  respond  with  the  needed  corrective 
actions.   Some  examples  include  planning  to  hire  acquisition 
specialists  in  all  ORD  labs  to  assist  in  contract  management 
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efforts,  conducting  quality  assurance  reviews  of  the  labs,  and 
clarifying  and  issuing  guidance  on  the  management  of  extramural 
resources. 

On  a  monthly  basis  we  provide  Agency  management  write-ups  on 
the  ten  most  "Potentially  Significant  Assignments  in  Process." 
EPA's  Office  of  Administration  and  Resources  Management 
summarizes  our  assignments  in  process  along  with  the  General 
Accounting  Office  (GAO)  evaluations  underway  and  distributes  this 
information  to  all  Assistant  and  Regional  Administrators  via  a 
monthly  memorandum.   In  addition,  we  try  to  brief  management  on  a 
quarterly  basis  on  the  significant  issues.   However,  if  there  is 
an  issue  that  requires  management's  immediate  attention,  we  do 
not  wait  for  the  quarterly  briefing,  but  we  schedule  a  meeting 
immediately.   We  have  also  briefed  the  Administrator  and  her 
immediate  staff  on  emerging  and  significant  issues. 

2.   Mr.  Martin,  you  mentioned  in  your  reports  and  in  your  written 
testimony  that  during  the  course  of  your  Athens  and  Narragansett 
audits,  your  investigations  were  blocked  and  delayed  because 
files  had  been  destroyed  and  individuals  had  clearly  been  given 
prepared  stories  to  tell  you.   What  impact  has  this  had  on  your 
audits  and  how  can  you  ensure  the  integrity  of  your  audits  in  the 
future? 

— Are  you  further  investigating  how  your  audits  were 
blocked? 

Answer ;   During  our  audits  of  the  Athens  and  Narragansett  labs, 
several  impediments  were  encountered  that  hampered  the 
accomplishment  of  audit  fieldwork  and  may  have  limited  our 
assessment  of  laboratory  operations.   Impediments  included: 
(1)  inconsistent  (often  contradictory)  statements  by  staff, 
contractors,  and  cooperators  and  (2)  missing  documentation  in 
laboratory  files.   In  some  cases,  the  inaccurate  statements  made 
by  employees,  contractors,  and  cooperators  appeared  to  be 
"textbook"  answers  to  our  questions  rather  than  answers  that 
accurately  reflected  day-to-day  operations  at  the  lab.   Evidence 
obtained  indicated  that  EPA  staff  had  been  briefed  prior  to  start 
of  audit  fieldwork  as  to  our  audit  objectives  and  the  "correct" 
answers  to  our  questions.   At  Narragansett,  a  senior  lab  official 
verbally  directed  contract  management  staff  to  remove  and  shred 
documents  from  contract  files.   At  the  Athens  lab,  the  missing 
records  could  be  attributed  to  improper  record  retention 
procedures.   The  missing  records  and  conflicting  statements 
necessitated  alternative  record  reviews  and  additional  interviews 
which  would  not  have  been  necessary  if  full  disclosure  had  been 
made  when  questions  were  first  asked.   These  impediments 
significantly  delayed  completion  of  audit  fieldwork  and  left  us 
unsure  that  all  pertinent  information  and  conditions  had  been 
disclosed. 
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3.  As  I  assume  you  know,  the  Agency  has  conducted  an  internal 
review  of  some  of  its  contracts  with  ICF,  a  major  contractor  to 
EPA.   Has  the  Agency  shared  the  results  of  its  review  with  you, 
and  do  those  findings  correspond  to  your  own  preliminary  audit 
results  related  to  your  current  audit  work  in  this  area? 

Answer:    The  Agency  provided  us  with  a  summary  of  their  findings 
at  ICF.   The  summary  showed  that  the  Agency  uncovered  problems 
with  inadequate  contract  management,  personal  services, 
inherently  governmental  functions,  and  work  being  performed 
outside  the  scope  of  the  contract.   To  date,  our  work  at  ICF  has 
primarily  focused  on  the  "Smoking  Policy"  issue.   However,  we 
have  identified  these  same  problems  in  some  of  our  other  audit 
reports  on  EPA's  management  of  other  EPA  contractors,  such  as  the 
Computer  Sciences  Corporation. 

4 .  You  discuss  in  your  written  testimony  some  of  the  positive 
changes  that  EPA  has  made  recently  in  contract  management.   Can 
you  briefly  describe  those  changes  and  explain  what  impact  they 
are  having  on  the  agency? 

—  Among  the  changes  either  implemented  or  contemplated  are 
the  creation  of  Senior  Resource  Officials  and  contracting 
teams.   Will  these  help? 

—  As  part  of  the  changes  it  made,  EPA  centralized  its 
procurement  function  under  a  new  position,  the  Deputy 
Assistant  Administrator  for  Finance  and  Acquisition.   In 
general  I  support  the  Centralization  of  procurement  that  was 
done  here,  but  I  am  somewhat  concerned  that  these  quite 
demanding  duties  became  the  responsibility  of  the  deputy 
CFO,  who — if  your  recent  financial  audits  are  any 
indication — already  has  a  daunting  task  in  front  of  her. 
What  is  your  opinion  of  the  division  of  duties,  and  how 
should  EPA  structure  the  role  of  the  CFO? 

ANSWER:    We  believe  the  creation  of  the  Senior  Resource  Official 
(SRO)  positions  will  enhance  EPA's  overall  management  of 
extramural  resources.   The  SRO  will  be  an  individual  assigned 
full  managerial  oversight  responsibility  for  the  effectiveness 
and  integrity  of  extramural  resources  in  each  EPA  program  office 
and  region.   Also,  the  Agency's  concept  of  establishing  "factory 
floor"  quality  contracting  teams  to  improve  the  quality  of  EPA's 
contract  management  from  the  conceptualization  of  the  contract 
through  the  placement,  use,  closeout  and  audit  of  each  contract 
should  enhance  EPA's  contract  management.   The  measure  of  success 
for  this  team  approach  will  be  if  there  is  continuity  in 
accountability;  consistency  in  approaches  to  resolving  problems; 
and  evidence  of  the  program  offices  buy-in  and  use  of  the 
expertise  available  in  solving  contract  management  problems. 
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EPA's  Office  of  Administration  and  Resources  Management 
recently  went  through  a  major  reorganization.   As  part  of  this, 
the  Deputy  Assistant  Administrator  for  Finance  and  Acquisition 
was  assigned  numerous  Agency  administrative  functions.   These 
areas  include  finance,  contracts,  grants,  and  ancillary 
responsibilities  including  suspension  and  debarment,  and  Federal 
Managers'  Financial  Integrity  Act  (FMFIA) .   We  believe  the  Deputy 
Assistant  Administrator  may  become  overwhelmed  dealing  with  these 
major  areas  some  of  which  were  declared  as  a  material  weakness  in 
the  Agency's  FMFIA  report  to  the  President,  in  addition  to  normal 
"housekeeping  chores."   If  you  look  at  some  other  Federal 
agencies,  the  CFO  function  is  an  office  unto  itself,  without 
other  administrative  responsibilities  (e.g.,  contracts  and 
grants) .   One  Federal  department  that  created  a  separate 
structure  for  the  role  of  the  CFO  is  the  Department  of  Energy. 

Another  reason  to  consider  a  separate  CFO  function  is  the 
need  to  approach  financial  management  problems  more  on  an 
organization  wide  basis.   Here  at  EPA,  each  one  of  the  major 
organizational  units  has  custodial  and  oversight  responsibilities 
for  their  fiscal  resources.   Each  Assistant  Administrator  and 
Regional  Administrator,  and  major  offices  both  at  headquarters 
and  in  the  field  are  allocated  and  manage  Government  funds.   They 
are  all  involved  in  budgeting,  funds  management  and  control, 
authorizing  expenditures,  reconciling  financial  records,  etc. 
However,  each  of  these  offices  has  proceeded  on  its  own  regarding 
organizational  location,  staffing,  training,  and  establishing 
internal  control  mechanisms  for  handling  the  financial  management 
function.   Additionally,  these  office  report  to  management 
officials  within  the  program  or  regional  offices  they  work  for 
and  not  the  CFO.   The  question  is  simply,  given  such  a  structure, 
whether  EPA  can  be  assured  that  these  offices  have  the  number  of 
qualified,  knowledgeable,  and  trained  financial  management  staff, 
as  well  as  the  controls  necessary  to  properly  manage  the  Agency's 
financial  resources. 

We  believe  EPA  needs  to  re-evaluate  its  decision,  and  the 
impact  of  that  decision  of  having  the  Assistant  Administrator — 
OARM  and  the  Deputy  Assistant  Administrator — OARM  to  function  as 
the  Agency's  Chief  Financial  Officer  and  Deputy  Chief  Financial 
Officer,  respectively,  in  addition  to  carrying-out  other  major 
administrative  responsibilities. 

Athens  and  Narragansett  Lab  Reports 

1.   When  it  comes  to  the  specific  reports  on  Athens  and 
Narragansett  that  your  office  issued,  I  am  almost  at  a  loss  as  to 
where  to  begin.   I  am  struck  by  the  number  and  serious  nature  of 
contract  abuses,  from  interest  conflicts,  and  the  circumvention 
of  acquisition  regulations,  to  improper  sole  source  contracts  and 
a  widespread  lack  of  management  oversight  and  controls. 
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— Are  the  changes  being  implemented  by  the  Agency  through 
its  Standing  Committee  and  other  efforts  sufficient  to 
eliminate  these  sorts  of  abuses? 

— Have  any  disciplinary  actions  been  taken  against  the 
individuals  who  were  responsible  for  diverting  these  monies? 

Answer ;    Soon  after  the  March  1992  hearing  before  this 
Committee,  the  Agency  convened  the  Standing  Committee  on  Contract 
Management.   This  showed  a  top  level  commitment  to  taking  serious 
action  on  the  problem  and  goes  beyond  the  approach  that  has  been 
used  by  other  agencies. 

The  Standing  Committee's  report  identified  a  significant 
number  of  pointed  and  well-directed  findings  and  recommendations. 
However,  one  cannot  fix  an  endemic  problem  like  contract 
mismanagement  at  EPA  overnight.   What  is  needed  at  EPA  is 
corrective  action  that  gets  at  the  root  causes  of  the  problem. 
EPA's  proposed  actions,  if  properly  implemented  and  monitored, 
should  help  in  eliminating  the  abuses  discussed  in  our  reports. 

We  will  continue  to  monitor  the  implementation  of  the  corrective 
actions,  and  perform  follow-up  audit  work  where  necessary,  to 
ensure  that  these  matters  are  properly  dealt  with. 

On  April  7,  1993,  we  transmitted  our  Report  of  Investigation 
which  addressed  the  issues  of  improper  use  of  cooperative 
agreements  and  the  splitting  of  a  procurement  order  to  avoid  the 
competitive  procurement  process  at  the  Environmental  Research 
Laboratory,  Athens,  Georgia  (ERL-A) ,  to  EPA's  Acting  Deputy 
Administrator  for  whatever  administrative  action  he  deems 
appropriate. 

Also,  on  August  18,  1993,  we  issued  a  Report  of  Investigation 
which  addresses  the  issue  of  removal  of  EPA  documents  and 
shredding  of  personnel  files  at  the  Environmental  Research 
Laboratory,  Narragansett,  Rhode  Island  to  EPA's  Acting  Assistant 
Administrator  for  Research  and  Development  for  whatever 
administrative  action  he  deems  appropriate.   The  EPA  Acting 
Assistant  Administrator  for  Research  and  Development  must  advise 
us  of  his  proposed  action  within  30  days  of  receipt  of  our 
report. 

2.   At  Narragansett,  the  fact  that  only  3  of  the  23  children 
cared  for  at  the  child/care  center  were  kids  of  Federal  employees 
leads  me  to  postulate  that  the  contractors,  not  EPA,  were  the 
driving  effort  behind  construction  of  the  center.   Would  you 
agree? 

Answer;    The  Narragansett  Director  of  Research  Administrative 
Support  Services  said  that  the  day  care  center  was  founded 
largely  through  the  efforts  of  a  group  of  contractor  personnel 
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employed  at  Narragansett .   The  main  beneficiaries  of  the  day  care 
center  were  contract  employees  and  the  University  of  Rhode  Island 
Graduate  School  of  Oceanography.   Based  on  the  Director's 
observations,  she  said  the  center  never  ceune  close  to  the 
requirement  that  50  percent  of  the  children  cared  for  must  be 
children  of  Federal  employees. 

Computer  Sciences  Corporation 

1.  Last  year  we  learned  of  gross  abuses  and  mismanagement  of 
EPA's  contract  with  CSC,  and  your  office  compiled  a  rather  long 
list  of  recommended  corrective  actions. 

— Has  EPA  corrected  those  abuses  to  your  satisfaction?  On 
which  recommendations  has  the  agency  not  followed  through? 

Answer ;   In  the  Agency's  responses  to  our   report  they  agreed  to 
initiate  the  needed  corrective  actions.   Such  activities  are 
currently  underway  by  the  Agency.   We  have  not  yet  conducted  a 
follow-up  review  to  determine  whether  the  corrective 
actions,  as  implemented  actually  resolve  and  correct  the 
deficiencies  noted  in  our  report.   However,  over  the  next  several 
years,  we  will  be  conducting  a  number  of  performance  audits  and 
special  reviews  that  will  provide  us  significant  information  and 
data  as  to  how  well  the  implementation  phase  of  corrective  action 
is  proceeding. 

2.  As  part  of  the  corrective  actions  taken  after  the  CSC  audit, 
EPA  decided  it  would  break  up  the  massive  TOSS  contract  and  would 
discourage  awarding  large  umbrella  contracts.   Ye^  the  Agency 
last  week  issued  a  solicitation  for  a  portion  of  RACS,  a  large 
Superfund  remediation  contract  that  will  replace  the  old  ARCS 
contract.   In  fact,  I  am  told  that  when  completely  awarded,  this 
will  be  the  largest  contract  awarded  by  the  Agency,  and  will 
encompass  a  vast  variety  of  unrelated  services.   Is  this  how  EPA 
plans  to  reduce  its  reliance  on  umbrella  contracts?   In  your 
opinion,  should  EPA  reconsider  its  approach  to  RACS? 

Answer;   Technically,  under  legislation  drafted  in  the  United 
States  House  of  Representatives,  RACS  would  be  considered  an 
umbrella  contract.   However,  RACS  is  not  a  "CSC  type"  umbrella 
contract.   The  CSC  type  umbrella  contract  includes  a  broad 
statement  of  work  which  allows  the  Agency  to  order  a  wide  variety 
of  unrelated  services.   On  the  other  hand,  the  RACS  statement  of 
work  is  specific  in  the  sense  that  it  allows  the  Agency  to  manage 
the  clean-up  of  a  hazardous  waste  site,  from  start  to  finish. 

GAO  has  recently  concluded  that  the  new  RACS  contracts  "include 
key  features  that  should  help  control  program  management  costs 
and  maintain  appropriate  levels  of  contractor  capacity." 
(June  7,  1993,  GAO  report  entitled,  "Superfund:  EPA  Action  Could 
Have  Minimized  Program  Management  Costs") 
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Resource  Allocation  Issues 


1.  Mr.  Martin,  in  last  year's  hearing  on  Computer  Sciences  Corp., 
you  stated  that  based  on  a  survey  done  by  your  staff,  EPA  could 
realize  anywhere  from  13  to  19  percent  savings  in  taxpayer 
dollars  by  relying  on  in-house  personnel  rather  than  contractors 
for  the  performance  of  certain  technical  services. 

— What  has  been  EPA's  response  to  that  survey? 

Answer;    The  Agency's  response,  dated  June  30,  110102,  concurred 
with  and  agreed  to  implement  our  recommendations.   Specifically, 
the  Agency  agreed  to  the  following  major  actions: 

•  EPA  contract  managers  will  conduct  cost  comparisons 
between  contract  and  in-house  operation  prior  to  award 
of  any  future  contract  involving  the  services  provided 
under  the  TOSS  contract. 

•  EPA  will  establish  an  internal  group  to  perform  cost 
effectiveness  review.   EPA  contract  managers  will  be 
required  to  perform  such  comparisons  prior  to  award  of 
any  contract  or  renewal  of  any  contract  for  technical 
support  services. 

3.    Under  the  A-76  process,  EPA  is  supposed  to  take  cost  into 
consideration  during  contract  awards.   In  your  opinion,  how 
meaningful  is  that  process  at  EPA?   (Previously,  you  testified 
that  EPA  did  not  perform  the  required  cost/benefit  analysis  on 
the  letting  of  the  CSC  contract  as  required  by  0MB  Circular 
A-76.) 

— Is  the  Agency  adhering  to  or  ignoring  the  0MB  Circular  in 
its  more  recent  contracts? 

— Should  the  Circular  be  made  a  statutory  requirement? 

Answer :   In  our  opinion  the  A-76  process  is  not  a  meaningful  one 
at  EPA.   OMB  circular  A-76  identifies  contracts  as  the  preferred 
mechanism  for  acquiring  commercial  products  or  services. 
Historically,  when  EPA  has  requested  and  justified  additional 
full  time  equivalents  (FTE) ,  OMB  and  Congress  gave  EPA  extramural 
resources  instead. 

The  excessive  degree  to  which  agencies  like  EPA  have  come  to 
depend  on  contractors,  coupled  with  strictly  imposed  restrictions 
on  their  ability  to  shift  resources  between  extramural  and 
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Intramural  budgets,  lies  at  the  heart  of  many  contracting  abuses. 
A  more  graphic  display  of  the  difference  in  growth  between  EPA's 
contracting  budget  and  intramural  budget  is  shown  in  Enclosure  2 . 

We,  therefore,  would  advocate  instead  of  making  the  Circular 
a  statutory  requirement  that  OMB  grant  agencies  authority  to 
determine  the  appropriate  allocation  of  resources  between 
extramural  and  intramural  budgets  and  make  changes  to  the 
associated  FTE  ceilings,  when  necessary.   Efforts  to  reinvent 
Government  should  not  attempt  to  address  problems  associated  with 
performance  of  the  civil  service  and  contractors  as  distinct 
entities,  but  as  two  pieces  of  the  same  puzzle. 

We  have  not  conducted  any  follow-up  audit  work  on  EPA's 
implementation  of  A-76,  therefore  we  cannot  express  an  opinion  on 
EPA's  current  compliance  with  A-76  requirements.   We  plan  to 
include  in  our  fiscal  1994  Audit  Plan,  a  follow-up  review  of 
EPA's  implementation  of  corrective  actions  to  address  contract 
management  problems. 

4.   OMB  Director  Leon  Panetta  recently  instructed  agencies  to 
closely  examine  their  contracting  efforts  with  an  eye  toward 
possibly  shifting  resources  back  toward  the  Federal  workforce. 

How  has  EPA  handled  this  directive  and  what  has  been  the 
involvement  of  your  office? 

— Would  it  make  sense  for  EPA  to  shift  funding  in  certain 
programs  away  from  contracting  out  towards  the  hiring  of 
more  FTEs?   In  your  opinion,  how  would  such  a  shift  benefit 
the  agency? 

Answer ;   OMB  Director  Leon  Panetta 's  March  15,  1993,  letter, 
specifically  asked  EPA  to  evaluate  its  use  of  contracted 
services.   To  provide  a  fresh  look  at  this  issue,  Mr.  Panetta 
asked  EPA  to  review  its  contracting  policies  with  three  questions 
in  mind: 

-  Are  the  Agency's  existing  contracts  accomplishing  what 
was  intended? 

-  Does  the  Agency  have  adequate  procedures  in  place  to 
monitor  such  services,  to  evaluate  their  cost-effectiveness, 
to  hold  such  contractors  accountable  for  results,  and  to 
ensure  the  Government  gets  what  it  is  paying  for? 

Is  the  Agency  certain  that  the  services  being  performed 
by  contractors  are  not  "inherently  governmental?" 

In  order  to  conduct  this  review,  EPA  convened  a  "focus 
group"  comprised  of  two  representatives  from  the  Office  of 
Inspector  General  (OIG) ,  13  representatives  from  various  program 
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and  administrative  offices,  and  one  representative  from  the 
Office  of  General  Counsel, 

The  focus  group  reviewed  the  OIG's  recent  recommendations  on 
the  subject  of  contract  management.   They  also  analyzed  the 
findings  and  recommendations  from  approximately  3  00  contract 
files  and  management  reviews  and  the  findings  and  recommendations 
from  the  Standing  Committee  on  Contract  Management. 

The  review  confirmed  that  the  Agency  is  taking  the  problem 
of  contract  management  very  seriously.   The  Agency's 
June  28,  110103,  letter  to  Mr.  Leon  Panetta  informed  him  that  EPA 
is  working  towards,  and  has  definitive  plans  in  place,  to 
implement  the  recommendations  made  in  addressing  the  contract 
management  problem. 

Mr.  Panetta 's  letter  did  not  specially  ask  EPA  to  examine 
the  possibility  of  shifting  resources  back  to  the  Federal 
workforce,  and  the  review  did  not  address  this  issue.   However, 
the  OIG  believes  that  bringing  work  in-house  would  benefit  the 
Agency  by  allowing  it  to  more  closely  manage  its  workforce  and 
build  the  Agency's  institutional  knowledge  of  programmatic  areas. 

5.    Mr.  Martin,  one  of  the  things  that  concerns  me  most  about 
EPA  is  that  I  am  not  sure  the  Agency  knows  how  to  allocate 
resources.   For  instance,  we  saw  last  year  with  CSC  and  more 
recently  at  Athens  and  Narragansett,  that  the  contractor  staff 
had  grown  by  leaps  and  bounds;  while  for  the  same  period  EPA 
staff  had  essentially  remained  unchanged,  or  in  the  case  of  the 
labs,  had  actually  declined.   Under  these  circumstances,  it's  no 
wonder  the  Agency  has  difficulty  minding  the  store.   In  your 
opinion,  has  EPA  made  any  progress  in  establishing  a  resource 
model,  or  at  least  a  more  effective  ratio,  that  can  be  used  to 
balance  contractor  and  Agency  staff? 

Would  you  advocate,  perhaps,  some  sort  of  mechanism 
that  prevents  EPA  from  going  forward  with  substantial 
contract  modifications  unless  they  can  point  to  additional 
FTEs  whose  responsibility  will  be  to  oversee  the  new 
contract  growth — so  that  we  stop  ending  up  with  CSC  and 
Athens  horror  stories? 

Perhaps  we  need  something  even  more  formal,  where  EPA 
must  notify  Congress  when  the  gap  between  contract  staff  and 
EPA  staff  on  major  contracts  get  too  big.   Any  thoughts? 

Answer:    EPA  has  already  expanded  its  existing  reguirements  for 
strategic  plans,  annual  budgets,  acquisition  plans  and  operating 
plans  to  reflect  the  personnel  resources  needed  to  achieve  good 
contract  management.   EPA  believes  this  will  achieve  a  better  mix 
of  intraunural  and  extramural  resources  by  linking  acquisition 
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management  with  the  budget  process.   In  addition,  EPA  will 
require  individual  contract  management  plans  for  all  major 
contracts.   These  plans  will  specify  the  program  roles, 
resources,  and  responsibilities  for  managing  the  contract, 
including  the  methods  to  be  used  for  scheduling  and  tracking  of 
work  assignments  and  delivery  orders  and  techniques  for  financial 
monitoring.   The  plans  will  establish  milestones  for  key 
decisions  and  actions,  such  as  award  fee  activities,  and  the 
exercise  of  options. 

In  addition,  EPA  has  perhaps  for  the  first  time,  changed  its 
strategic  planning  and  budgeting  process  for  the  development  of 
the  fiscal  110105  budget  from  the  traditional  incremental 
approach  to  one  of  examining  the  fundamental  assumptions  that 
compose  the  base  budget.   This  process  called  "Base  Review," 
focused  on  a  careful  and  comprehensive  examination  of  each 
components  base  budget  request  for  fiscal  110104,  to  identify 
exactly  how  the  Agency  spends  its  funds,  what  activities  it 
performs,  what  are  the  outputs  or  environmental  results,  and  the 
major  environmental  and  challenges.   The  objective  of  the  Base 
Review  was  to  identify  the  highest  priorities  for  EPA  and 
reallocate  resources  to  the  activities  that  provide  the  greatest 
environmental  return. 

Administrator  Browner  demonstrated  her  commitment  to  this  process 
by  personally  conducting  reviews  with  the  heads  of  each  major 
component . 
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FY  1992  Contract  obligations  were  13.5  times  that  of  FY  1973. 
FY  1 992  FTE's  were  1 .9  times  that  of  FY  1 973. 
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UNITED  STATES  ENVIRONMENTAL  PROTECTION  AGENCY 
WASHMGTON,  D.C.     20460 


MJG  30  1993 


THE  ADMINISTRATOR 


Honorable  John  Gloin 
Chairman,  Committee  on 

Governmental  Affairs 
United  States  Senate 
Washington,  D.C.   20510 

Dear  Mr.  Chairman: 

Thank  you  for  the  opportunity  to  address  the  Committee  on  June  22,  1993,  on  the 
contract  management  issues  confronting  the  Environmental  Protection  Agency  (EPA).   I  am 
pleased  to  provide  the  enclosed  responses  to  your  questions.   For  the  sake  of  clarity,  we  have 
reiterated  the  full  text  of  each  question  followed  by  its  response.   The  questions  are  answered 
in  the  order  in  which  they  appear  in  your  June  28,  1993,  letter  to  EPA. 

I  remain  fully  committed  to  the  proper  and  efficient  management  of  extramural 
resources  at  EPA.   One  of  my  highest  priorities  as  Administrator  is  to  strengthen  sound 
management  values  as  part  of  the  EPA  mission. 

Thank  you  for  your  patience  while  my  staff  collected  this  information.   If  you  have 
any  questions,  please  contact  Sallyanne  Harper,  Acting  Assistant  Administrator  for 
Administration  and  Resources  Management  at  26&4600,  or  your  staff  may  contact  Betty  L. 
Bailey,  Director  for  the  Office  of  Acquisition  Management  at  260-5020.  / 


Sincerely, 


CarolM.  Browner 
Enclosure 


Pnnled  on  Recycled  Paper 
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Endosore 

p^-flfaring  Questions  for  Administrator  Browner 

One  of  the  things  that  most  concerns  me  is  the  assumption  of  accountability 
necessary  to  implement  contract  management  improvements.  What  actions  have 
been  taken  by  the  Agency  to  discipline  individuals  found  violating  or  circumventing 
federal  regulations  on  procurement  and  contracting? 

—  Has  EPA  actually  ever  fired  anyone  as  a  result  of  the  CSC  or  other  recent 
contract  management  audits? 

A  senior  executive  was  recently  fired  as  a  result  of  contracting  improprieties  uncovered 
in  an  Inspector  General  investigation.  No  one  has  been  fired  as  a  result  of  the  CSC  or 
other  contract  management  audits. 

In  addition,  one  employee  was  demoted  and  several  others  received  suspensions  and 
reprimands  regarding  other  similar  cases. 

-  Have  any  individuals  who  may  have  violated  federal  regulations  received 
bonuses  or  promotions  or  positive  reviews  in  their  files? 

Individuals  disciplined  some  years  ago  because  of  violating  federal  regulations  have 
subsequentiy  received  bonuses,  promotions  or  positive  appraisals.  In  this  Administration, 
no  employees  disciphned  for  violating  federal  regulations  have  then  received  bonuses, 
promotion  or  positive  reviews. 

One  of  the  things  made  clear  by  the  IG's  audits  is  that  contracting  problems  appear 
pervasive,  and  are  not  in  any  way  limited  to  CSC.  Your  written  testunony  appears 
to  agree  with  that  assessment.   Why  do  the  problems  appear  to  be  so  widespread? 

The  problems  appear  to  be  widespread  for  two  reasons.  First,  the  approach  of  placing 
more  emphasis  on  the  mission  of  the  Agency  as  opposed  to  management  is  not  confined 
to  a  single  program  or  only  a  few  programs  within  the  Agency.  Almost  every  program 
office  adopted  that  philosophy.  I  believe  the  Agency  is  changing  course  to  shed  this 
philosophy  and  to  balance  its  mission  with  effective  management  practices. 

Second,  the  Agency  has  relied  extensively  on  large  umbrella  contracts  with  broad 
statements  of  work,  such  as  the  CSC  contract.  These  contracts  are  difficult  to  manage 
and  contain  many  inherent  vulnerabilities.  All  program  offices  have  had  at  least  one  of 
these  types  of  contracts  to  support  its  mission.  I  have  undertaken  an  initiative  with  the 
major  program  offices  to  break  up  the  statements  of  work  of  umbrella  contiacts  into 
smaller,  more  manageable  components  in  order  to  correct  the  kinds  of  difficulties 
experienced  with  the  CSC  contract. 
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—  One  of  the  things  that  seems  changed  since  the  CSC  report  last  year  is  an 
emphasis  not  just  on  contracting  problems,  but  on  issues  related  to  the  abuse 
of  cooperative  agreements  and  interagency  agreements.  What  are  you  doing 
to  examine  and  fix  these  problems? 

The  contracts  management  findings  have  been  instructive.  The  Office  of  Grants  and 
Debarment  (OGD)  has  identified  problems  in  the  area  of  grants  management  that  are 
similar  to  those  found  in  contracts,  such  as  conflict  of  interest  issues  and  lack  of 
comprehensive  project  officer  training.  At  the  same  time,  other  contract  management 
problems,  such  as  lack  of  competition,  are  different  in  grants  management. 

During  the  last  6-9  months  critical  reviews  of  our  grants  programs  and  recent  audits 
have  been  conducted  to  see  if  similar  problems  were  present  in  grants  management.  The 
reviews  suggest  major  areas  of  potential  problems  and  one  finding  clearly  common  to 
both  grants  and  contracts  -  the  cultural  issue  commonly  referred  to  as  "mission  versus 
management." 

Many  activities  to  prevent  potential  grants  management  problems  have  been  identified, 
including  the  development  of  a  three  year,  35  step.  Action  Plan  to  address  the 
vulnerabilities  identified  as  a  result  of  recent  vulnerability  assessments. 

Grants  management  initiatives  include: 

•  Wide  dissemination  of  Grants  Management  Vulnerability  Fact  Sheets  which 
identify  potential  vulnerabilities,  what  OGD  is  doing  to  address  them,  and 
instructions  for  senior  Agency  managers. 

•  Formation  of  the  Grants  Customer  Relations  Council  which  brings  together  EPA 
program  and  business  grants  managers  to  discuss  issues  related  to  grants 
management. 

•  Enhanced  training  initiatives  including  a  basic  grants  management  course,  the 
Grants  Career  Development  Course,  and  an  expanded  Project  Officer  training 
course. 

•  Commitment  to  more  regular  oversight  reviews  of  our  internal  operations  and 
grantee  operations  in  the  form  of  Management  Oversight  Reviews  and 
Management  Assistance  Program  Reviews. 

•  Regular  and  timely  updates  of  grants  policy  and  guidance. 

•  Continued  commitment  to  state-of-the-art  grants  information  system. 

•  Regular  communications  within  the  grants  community. 
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•  Commitment  to  the  management  principles  embodied  in  Total  Quality 
Management. 

3,  After  the  CSC  hearing  last  year,  the  agency  rightly  decided  to  give  members  of  the 
SES  more  training  on  contracting.  But  it  seems  that  some  of  the  SES  personnel 
taking  this  training  exemplifled  the  cultural  problems  that  you  are  facmg  today.  I 
know  this  because  the  Air  Force  Institute  of  Technology,  which  conducted  the 
training  for  EPA,  complamed  about  some  of  the  SES  people  that  the  Air  Force  was 
supposed  to  tram.  I  quote  from  a  December  10,  1992  letter  to  EPA's  Sallyanne 
Harper:  "Other  femploveesl  hardlv  ever  btH-amc  engaged,  some  sat  and  talked  or 
read  newspapers  through  extensive  portions  fff  th?  prpgram."  In  another  section  of 
that  letter,  the  Air  Force  goes  on  to  say,  "It  appears  to  us  in  retrospect,  that  the 
EPA  problem  is  probably  more  a  management  problem  than  a  contract  management 
problem.  As  outsiders  we  were  struck  repeatedly  bv  the  resentment,  anger  and 
negativity  of  significant  numbers  of  participants,  and  their  readiness  to  express  it." 

—  K  this  is  the  attitude  of  your  senior  managers  toward  improving  contract 
management,  how  can  we  expect  training  to  be  effective,  and  the  culture  ever 
to  be  changed? 

-  What  will  you  do  to  ensure  that  this  sort  of  behavior  does  not  take  place 
again? 

Based  on  the  recommendations  of  the  Standing  Committee  on  Contracts  Management 
(now  the  Resource  Management  Committee),  EPA  is  undertaking  a  significant 
reassessment  and  restructuring  of  its  training  in  the  area  of  resource  management  and 
particularly  contracts  management.  These  efforts  are  aimed  at  providing  basic  messages 
on  the  value  of  good  resource  management  practices,  targeted  to  a  variety  of  different 
audiences.  For  example,  a  new  course  on  resource  management  has  been  developed  and 
presented  to  employees  new  to  EPA  to  orient  them  to  Agency  procedures  and  issues  in 
contracting,  grants,  financial  management,  management  integrity  and  general  budget 
formulation  and  execution.  Variations  on  this  content  are  being  developed  for  courses 
for  new  appointees,  new  members  of  the  SES  and  new  managers.  In  this  way,  the 
Agency  hopes  to  send  a  consistent  message  on  the  change  in  its  culture  with  respect  to 
the  importance  of  responsible  contracts  management,  or  indeed  any  aspect  of  resource 
management. 

With  respect  to  the  Air  Force  courses,  our  review  of  the  Air  Force  letter  along  with  the 
course  evaluations  from  the  participants  showed  that  the  most  valuable  parts  of  the  course 
were  the  sections  dealing  with  EPA-specific  policies  and  issues.  This  was  not  an  area 
that  the  Air  Force  was  able  to  become  well-versed  in,  given  the  time  it  had  to  develop 
the  courses.    As  part  of  the  training  initiative  described  above,  we  are  also  developing 
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a  new  round  of  courses  or  workshops  that  will  be  more  targeted  to  current  SES  and 
senior  management,  discussing  criticsd  management  issues  in  contracts  management.  We 
anticipate  that  because  these  will  be  more  relevant  to  the  needs  of  the  managers,  and 
because  there  will  have  been  continuing  attention  to  the  contracts  management  issues 
from  the  senior  levels  of  management  on  down,  the  next  round  of  courses  will  be  more 
effective  and  be  better  received. 

4.  The  agency  has  conducted  an  internal  review  of  some  of  its  contracts  with  ICF,  a 
m^or  contractor  to  EPA.  What  have  you  found  in  that  review?  Is  it  similar  to  the 
flndings  by  the  IG  in  CSC  and  the  labs?  And  what  actions  have  you  taken  to 
correct  the  problems  that  were  found? 

Many  of  the  findings  from  the  ICF  reviews  were  similar  to  those  found  by  the  Inspector 
General  in  the  CSC  and  ORD  lab  reviews.  Findings  included  the  performance  of 
personal  services,  inherently  governmental  functions,  work  out  of  the  scope  of  the 
contract,  failure  to  enforce  the  terms  and  conditions  of  the  contract,  and  general  contract 
mismanagement. 

Unlike  the  CSC  and  ORD  audits,  however,  the  ICF  reviews  revealed  a  greater  awareness 
of  contract  management  issues.  A  number  of  program  offices  had  initiated  various 
policies  and  procedures  to  facilitate  proper  contract  management. 

After  briefing  each  program  office  and  contracting  activity  of  the  results  of  the  reviews, 
the  individual  review  reports  were  turned  over  to  the  responsible  contracting  and 
technical  personnel  for  resolution.  In  each  case,  a  corrective  action  plan  was  formulated, 
including  milestones  for  completion. 

Findings  that  were  systemic  in  nature,  that  is,  findings  that  appeared  to  be  the  result  of 
a  problem  with  an  EPA  policy  or  procedure,  were  referred  to  the  Office  of  Acquisition 
Management's  Procurement  Policy  Branch  for  action.  Such  action  includes  issuing 
guidance,  reworking  ambiguous  contracting  clauses,  and  standardizing  contracting 
procedures. 

In  addition,  ICF  was  provided  a  contract-by-contract  briefmg  of  the  results  of  each 
review.  ICF  was  encouraged  to  work  with  the  individual  contracting  officers  to  identify 
and  implement  corrective  action,  especially  for  those  findings  accruing  to  ICF. 

5.  As  regards  CSC  and  then  again  at  the  Athens  lab,  EPA  had  been  warned  by  the  IG 
about  contract  mismanagement  over  many  years  -  and  yet  the  problems  persisted. 
Do  you  have  any  suggestions  for  getting  better  results  and  ensuring  that  corrective 
actions  are  taken? 

In  the  early  1990's,  the  Agency  initiated  an  effort  to  correct  the  problems  identified  in 
a  series  of  IG  and  GAO  audits  through  comprehensive  systemic  improvements  rather  than 
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on  a  case  by  case  basis.  In  June  1992  EPA  issued  a  report  on  contracts  management, 
"Managing  Our  Mission:  Recommendations  of  the  Standing  Committee  on  Contracts 
Management. " 

The  Standing  Committee  on  Contracts  Management  (now  the  Resource  Management 
Committee)  with  top  level  staff  from  every  office,  oversees  the  implementation  of 
changes.  In  addition,  I  have  established  management,  accountability  and  discipline  as 
priorities  of  my  administration,  which  include  several  initiatives  to  ensure  that  EPA's 
approach  to  these  problems  is  strategic,  encompasses  all  extramural  resources,  and 
integrates  managing  resources  into  EPA's  environmental  mission. 

The  effort  to  change  the  Agency's  approach  to  managing  resources  has  begun  to  take 
effect.  The  improvements  have  been  noted  favorably  by  EPA's  Inspector  General  and 
others. 

EPA  continues  to  validate  the  effectiveness  of  various  initiatives  to  ensure  that  contract 
management  problems  are  continuously  addressed.  For  example,  I  have  asked  that  a 
series  of  focus  groups  be  held  to  identify,  from  all  sectors  of  Agency  staff,  continuing 
contract  management  problems  and  recommended  solutions.  The  results  of  the  focus 
groups  will  also  be  provided  to  the  Resource  Management  Committee  for  additional 
analysis  and  corrective  action.  EPA  has  also  strengthened  it's  Federal  Managers 
Financial  Integrity  Act  reporting  to  include  contracts  management  information. 

Narragansett 

1.  Given  that  only  3  out  of  the  23  children  at  the  child  care  center  were  ofl^spring  of 
EPA  employees,  it  appears  to  me  that  EPA  set  up  the  center  more  for  the  purpose 
of  caring  for  the  contractors'  children  rather  than  their  own  -  and,  thus,  that  it  was 
done  as  a  favor  at  government  expense  for  contractors. 

—  Would  you  agree? 

We  do  not  agree.  At  its  inception  in  1987,  at  least  50%  of  the  children  in  the  center  had 
a  federal  employee  as  a  parent.  The  center  was  set  up  for  the  benefit  of  federal 
employees. 

-  Did  the  on-site  contractors  pressure  EPA  into  constructing  the  center? 

We  have  no  indications  to  conclude  that  on-site  contractors  pressured  EPA  regarding  a 
child  care  center.  The  center  was  approved  based  on  a  survey  that  indicated  at  least  50% 
of  the  children  in  the  center  would  belong  to  federal  employees.  Although  the  survey 
revealed  that  contract  employees  might  use  the  center,  our  recent  investigation  did  not 
reveal  that  there  was  any  pressure  from  the  contractors  to  create  the  day  care  center.  I 
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should  also  point  out  that  the  building  was  an  existing  EPA  owned  building  that  was 
converted  into  a  day  care  center.   No  new  construction  was  involved. 

—  Is  there  any  written  documentation  in  EPA  files  that  suggests  such  pressure? 
If  so,  would  you  supply  it  to  the  Conunittee? 

We  have  looked  for  any  such  documentation.  We  did  not  find  anything  that  would 
indicate  that  there  was  any  pressure  exerted  by  on-site  contractors. 

I'm  disturbed  by  EPA's  blocking  of  the  IG's  Investigation,  and  this  Committee, 
which  created  the  IGs,  won't  tolerate  tampering  with  investigations.  At 
Narragansett,  apparently,  there  was  an  order  from  one  of  the  Lab  Directors  to 
"remove  and  shred"  documents.  The  IG  thinks  that  documents  were  removed  and 
stories  were  rehearsed  at  Athens,  also. 

—  These  are  serious  charges.  How  is  the  agency  responding  to  these 
allegations?  Will  you  take  disciplinary  action  against  the  individual 
responsible  if  you  found  out  that  they  did,  indeed,  order  employees  to 
inappropriately  destroy  documents? 

I  share  the  Committee's  concerns  about  any  obstruction  of  an  audit  or  investigation. 
Concerning  Narragansett,  the  person  about  whom  the  allegation  was  made  is  not  the 
Narragansett  Lab  Director  but  the  Director  of  the  Research  and  Administrative  Support 
Staff  at  the  Narragansett  Laboratory. 

We  agree  that  these  allegations  are  quite  serious.  They  are  currently  under  investigation. 
I  can  assure  the  Committee  that  appropriate  action  will  be  taken  based  on  the  results  of 
these  investigations. 

—  Are  the  people  who  gave  the  orders  to  shred  flies  and  to  rehearse  stories  still 
working  for  EPA? 

The  nature  of  the  statement  and  facts  surrounding  this  charge  are  currently  under 
investigation.  No  action  will  be  taken  until  the  investigation  report  is  completed  and 
evaluated  by  management.  I  want  to  be  sure  that  the  Agency's  disciplinary  process  is 
properly  followed. 

—  Will  you  keep  the  Committee  informed  as  further  investigations  unfold? 

Yes,  we  will  keep  the  Committee  informed  as  further  investigations  unfold. 
Additionally,  employees  in  the  ORD  laboratories  have  been  instructed  to  be  fully 
cooperative  with  the  Inspector  General's  staff  and  that  any  deliberate  attempts  to  impede 
an  audit  or  investigation  will  result  in  disciplinary  action. 
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3.  I  am  struck  by  the  number  and  serious  nature  of  contract  abuses,  from  interest 
conflicts,  and  the  circumvention  of  acquisition  regulations,  to  improper  sole  source 
contracts  and  a  widespread  lack  of  management  oversight  and  controls. 

—  Why  do  these  things  keep  occurring,  and  what  do  we  have  to  do  to 
stop  them? 

The  contract  management  problems  in  the  Agency  have  festered  over  a  long  period  of 
time,  a  result  of  emphasizing  the  mission  of  the  Agency  over  proper  management.  While 
the  effort  to  change  the  Agency's  approach  to  managing  resources  has  begun  to  take 
effect,  it  will  take  time  for  all  of  our  reforms  to  take  hold  and /everse  the  past  pattern 
of  abuse.  I  believe  that  the  number  of  offices  performing  good  contract  management  is 
slowly  growing. 

—  Are  the  changes  being  implemented  by  the  Agency  sufTicient  to 
eliminate  these  sorts  of  abuses? 

I  believe  the  changes  being  implemented  by  the  Agency,  chiefly  the  recommendations 
adopted  by  our  Standing  Committee  on  Contracts  Management  (SCCM)  (now  the 
Resource  Management  Committee),  will  eliminate  abuses  such  as  those  cited  in  the 
Narragansett  report.  I  am  committed  to  monitoring  the  effectiveness  of  the 
recommendations.  If  I  find  it  necessary  to  adopt  alternative  actions  apart  from  the 
SCCM  recommendations  to  ensure  effective  contract  management,  I  will  do  so. 

4.  In  both  the  Athens  and  Narragansett  reports,  the  IG  suggests  that  the  agency  may 
have  circumvented  appropriations  law  to  build  or  remodel  buildings  using  S&E  and 
R&D  funds.  Is  this  true?  If  so,  what  are  you  doing  to  make  sure  this  doesn't 
happen  again? 

In  the  case  of  Narragansett,  the  building  in  which  the  child  care  center  was  housed  was 
not  a  construction  project;  the  building  was  already  there.  The  parents'  organization 
which  contracted  with  the  child  care  providers  (South  County  YMCA)  remodeled  the 
interior  and  furnished  the  Center  with  their  own  resources.  The  EPA  facilities 
maintenance  contractor  did  provide  normal  facilities  services  to  maintain  this  building, 
as  is  required  under  their  contract  to  maintain  all  EPA  owned  buildings  at  this  site. 

In  the  case  of  Athens,  a  portable  building  was  purchased  and  placed  at  the  lab  using 
funds  from  the  S&E  and  Superfund  appropriations.  This  issue  is  under  examination  by 
the  Office  of  General  Counsel  to  determine  if  there  was  a  misuse  of  appropriations. 

We  have  issued  a  new  policy  specifically  on  the  lease  or  purchase  of  trailers  or  modular 
(portable)  buildings.  The  policy  removes  any  ambiguity  about  which  appropriated  funds 
can  be  used  for  what  purposes.  In  addition,  the  delegations  have  been  tightened  to  insure 
compliance  through  a  more  effective  review  and  approval  process. 
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-  Have  any  disciplinary  actions  been  taken  against  tlie  individuals  wlio  were 
responsible  for  diverting  these  monies? 

The  issue  of  potential  misuse  of  appropriated  funds  is  not  resolved  by  General  Counsel. 
Until  legal  determination  is  made,  it  would  be  inappropriate  to  comment  on  potential 
disciplinary  action. 

-  Would  you  be  willing  to  direct  the  Inspector  General  to  investigate  these 
issues  and  provide  a  full  report  to  this  Committee? 

We  will  bring  all  applicable  information  on  this  matter  to  the  attention  of  the  Inspector 
General  for  his  decision  on  appropriate  audit/investigative  action. 
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Computer  Sciences  Corporation 

In  addition  to  the  suspension,  is  other  action  being  taken  regarding  the  $13  million 
in  potentially  questionable  charges  that  EPA  had  approved  paying  the  contractor. 
What  is  the  status  of  the  Agency's  recovery  of  those  funds? 

EPA  is  pursuing  recovery  of  funds  identified  in  the  Inspector  General's  audit  of  the  CSC 
contract.  Some  of  the  issues  raised  in  the  audit  have  been  settled  as  part  of  the 
suspension  settlement  agreement  between  EPA  and  CSC.  EPA,  the  Department  of 
Justice  (DOJ),  and  CSC  held  discussions  over  the  last  three  weeks  to  resolve  the 
suspension  action  taken  by  EPA  against  CSC.  The  suspension  action  centered  on  waivers 
of  personnel  qualification  requirements  in  the  contract.  CSC  has  agreed  to  pay  the 
Government  $1,147,856  as  consideration  for  the  waivers  and  DOJ's  agreement  not  to 
pursue  civil  litigation  on  the  issue.  An  additional  $1,002,291  will  also  be  paid  by  CSC 
to  settle  the  labor  rate  variance  issue,  improper  charges  for  travel  and  training,  loss  of 
Government  furnished  equipment  and  IG  investigative  costs. 

Some  of  the  remaining  issues  identified  in  the  audit  are  being  pursued  through  contractual 
means.  Program  Management  Operations  (PMO)  costs  is  the  largest  remaining  issue  to 
be  resolved.  PMO  is  the  direct  cost  incurred  by  the  contractor  to  manage  the  contract. 
This  cost,  for  example,  would  include  site  managers  and  the  project  manager.  EPA  will 
issue  a  letter  to  CSC  by  mid  August,  requesting  a  complete  breakdown  of  PMO  costs. 
This  information  will  be  submitted  to  the  Defense  Contracting  Audit  Agency  for  audit. 
EPA  will  then  negotiate  the  final  PMO  costs  for  the  contract. 

Discussions  are  being  held  between  the  Office  of  Administration  and  Resources 
Management  and  the  Inspector  General  to  resolve  other  issues  raised  in  the  audit  that  do 
not  include  recovery  of  funds  from  CSC. 


As  part  of  the  corrective  actions  taken  after  the  CSC  audit,  EPA  decided  it  would 
break  up  the  massive  TOSS  contract  and  would  discourage  awarding  large  umbrella 
contracts.  Yet  the  Agency  last  week  issued  a  solicitation  for  a  portion  of  RACS,  a 
large  Superfund  remediation  contract  that  will  replace  the  old  ARCS  contract.  In 
fact,  I  am  told  that  when  completely  awarded,  this  will  be  the  largest  contract 
awarded  by  the  Agency,  and  will  encompass  a  vast  variety  of  unrelated  services.  Is 
this  how  EPA  plans  to  reduce  its  reliance  on  umbrella  contracts?  In  your  opinion, 
should  EPA  reconsider  its  approach  to  RACS? 

The  RACS  do  not  "strictly"  fit  EPA's  definition  of  umbrella  contracts.  RACS  contracts 
are  in  accordance  with  the  Agency's  Long  Term  Contracting  Strategy  (LTCS)  and 
Superfund  Accelerated  Cleanup  Model  (SACM).  Both  programs  are  designed  to  speed 
the  pace  and  streamline  the  operation  of  the  Superfund  program  with  RACS  designated 
as  the  component  to  address  long  range  non-time  critical  cleanups.    RACS  represents 
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only  the  remedial  effort  in  a  Superfund  project,  with  a  very  specific  technical  purpose, 
hazardous  waste  site  cleanup. 

While  hazardous  site  cleanup  does  entail  successive  activities  such  as  site  assessment, 
inspection,  characterizations,  feasibility  studies,  and  remediation,  these  activities  are 
fundamentally  tied  together  to  promote  the  efficiency  and  pace  of  site  cleanup  while 
maintaining  contractor  accountability.  To  break  up  these  activities  into  separate  contract 
vehicles  would  lengthen  the  clean-up  process  and  diffuse  contractor  accountability.  In 
addition,  the  statement  of  work  does  not  include  any  type  of  "support"  services 
characteristic  of  umbrella-type  contracts,  such  as  research,  conference,  or  graphics 
support,  nor  are  RACS  contracts  used  by  any  other  program  office  outside  of  Superfund. 

Under  the  LTCS,  and  as  a  result  of  Congressional  concern  over  excessive  program 
management  costs  in  the  Alternative  Remedial  Contracting  Strategy  (ARCS)  program, 
the  number  of  RACS  contracts  has  been  reduced  from  forty-five  to  approximately  twenty- 
three  national  contracts.  Reducing  the  number  of  remedial  contracts  will  result  in  lower 
overall  program  management  costs,  but  it  will  also  result  in  larger  dollar  and  capacity 
contracts.   The  RACS  have  been  designed  to  avoid  contracting  for  too  much  capacity. 

In  regard  to  the  size  and  dollar  amount  of  the  impending  RACS  vehicle,  it  is  important 
to  note  the  structure  of  the  contract.  In  order  to  allow  the  Agency  the  flexibility  to  order 
the  work  as  it  is  needed,  RACS  is  structured  with  many  options  to  increase  the  quantity 
of  work  performed  which  may  or  may  not  be  exercised.  Additionally,  there  is  one 
option  to  extend  the  period  of  performance.  Structuring  the  RACS  with  options  will  also 
provide  flexibility  to  respond  to  changes  which  may  occur  in  Agency  contracting  as  a 
result  of  reauthorization  in  FY  94. 

Given  this  extensive  option  structure,  the  Agency's  commitment  to  order  work  under 
RACS  is  minimal  compared  to  the  potential  for  ordering  work  which  exists  under  the 
contract. 
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EPA  Public  Affairs  Contracts 

1.  Based  on  the  IG  audit  of  EPA's  Public  Affairs  Office,  it  would  appear  that 
headquarters  is  not  immune  to  the  types  of  contracting  problems  which  have  been 
occurring  in  the  regions.  Regarding  the  contract  for  media  and  Congressional 
training, 

—  Was  it  proper  for  EPA  to  spend  taxpayer  dollars  on  this  contract? 

The  contract  was  proper.  It  was  awarded  for  media— not  for  Congressional  testimony- 
training.  This  type  of  training  is  important  because,  very  frequently,  the  people  who  are 
technical  experts  in  their  fields  have  little  to  no  training  or  experience  in  dealing  with  the 
media.  This  situation  tends  to  diminish  the  effectiveness  of  our  communications  with  the 
public.  It  is  important  that  our  Agency  senior  managers  effectively  communicate  our 
positions,  issues,  and  policies  when  asked  to  do  so  for  television,  radio,  or  newspaper 
interviews.  Therefore,  the  Office  of  Communications,  Education  and  Public  Affairs 
(OCEPA)  sponsored  this  training  for  senior  officials  from  different  EPA  programs. 

Although  EPA  did  not  order  any  training  in  testifying  before  Congress,  the  vendor  orally 
advised  the  Inspector  General's  staff  that  she  did  include  this  in  her  work.  Certainly  the 
skills  taught  for  responding  to  media  interviews  would  be  transferable  to  the 
Congressional  hearing  environment. 

—  Could  EPA  have  used  the  training  prosrams  offered  by  OPM's  Government 
Affau^  Institute  instead? 

EPA  could  not  use  the  training  programs  offered  by  0PM  for  the  specific  need  that  EPA 
had.  OPM's  Government  Affairs  Institute  does  not  offer  training  with  the  media  focus 
EPA  required.  The  only  training  offered  that  somewhat  resembles  media  training  is  a 
course  on  preparing  for  Congressional  hearings.  This  is  a  3-day  course,  with  the 
majority  of  the  course  focusing  on  how  to  write  testimony  for  a  hearing.  There  is  a 
short  workshop  offered  on  the  third  day  of  the  training  that  instructs  the  trainee  on  what 
to  do  with  their  hands  while  testifying,  where  to  keep  their  notes,  the  use  of  a 
microphone,  and  similar  other  aspects,  ending  with  a  simulated  hearing. 
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—  Why  and  bow  was  this  contract  initiated? 

This  contract  was  initiated  by  OCEPA  under  the  previous  Administration  in  order  to 
provide  needed  media  training  for  senior  executives  in  various  agency  programs,  to  train 
them  in  effective  techniques  for  responding  to  television  and  radio  interviews,  and 
prepare  them  for  on-camera  interviews. 

In  early  1992,  Linda  Tavlin  of  Tavlin  Training  submitted  a  proposal  for  media  training 
to  the  then-Deputy  Associate  Administrator  for  OCEPA.  We  understand  that,  at  that 
time,  the  Deputy  informed  her  that  OCEPA  would  initiate  a  Purchase  Order  to  contract 
for  her  media  training  services. 

—  Who  approved  it,  and  did  the  contract  violate  Federal  contracting  rules? 

As  indicated  in  the  EPA  Office  of  Inspector  General  Report  of  Review,  Irregular 
Procurements  by  Officials  in  the  Office  of  Communications.  Education,  and  Public 
Affairs,  dated  March  31,  1993,  OCEPA  officials  did  violate  Federal  contracting  rules  in 
initiating  this  procurement.  Shortly  after  the  Deputy  Associate  Administrator  agreed  to 
contract  for  Tavlin's  media  training  services,  his  office  began  to  schedule  training 
sessions  for  Agency  senior  managers.  Those  sessions  took  place  between  June  30  and 
the  end  of  July  1992.  As  reflected  in  the  audit,  a  Purchase  Order  was  not  prepared  and 
approved  within  OCEPA  for  the  training  until  September  14,  1992,  approximately  1 1/2 
months  after  the  training  was  completed.  This  is  a  violation  of  contracting  rules  and 
constitutes  an  "unauthorized  procurement." 

The  Purchase  Order  was  initiated  by  the  former  Senior  Procurement  Officer  for  OCEPA, 
and  sent  through  the  Associate  Administrator.  Accompanying  the  Purchase  Order  was 
a  "Ratification  for  Unauthorized  Procurement,"  dated  September  15,  1992,  from  the 
Senior  Procurement  Officer  through  the  Associate  Administrator,  to  the  Chief  of  the 
Purchasing  and  Contracts  Management  Branch.  On  December  12,  1992,  the  Office  of 
Acquisition  Management  approved  the  ratification  request. 

Following  the  ratification  of  the  purchase  by  authorized  contracting  personnel,  EPA  paid 
the  Tavlin  invoice  of  $6,500.  This  contract  is  now  complete. 

—  Which  EPA  ofTicials  attended  these  training  sessions?  Would  you  provide  us 
a  list  for  the  record? 

Under  this  purchase  order,  the  following  EPA  officials  each  received  an  individual 
training  session  with  Ms.  Tavlin: 

Earl  Devaney,  Director,  Office  of  Criminal  Enforcement 

Scott  Fulton,  Deputy  Assistant  Administrator,  Office  of  Enforcement 

Tom  McCall,  Acting  Deputy  Assistant  Administrator  for  Facilities  Enforcement 
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Herbert  Tate,  Assistant  Administrator  for  Enforcement" 
LaJuanna  Wilcher,  Assistant  Administrator  for  Water* 

*No  longer  employed  at  EPA 


Resource  Allocations 

EPA's  record  in  performing  the  cost/benefit  analyses  as  required  by  OMB  Circular 
A-76  has  been  poor.  Last  year,  an  IG  survey  showed  that  the  agency  could  save 
$4.5  million  on  certain  technical  services  by  doing  the  work  in-house  as  opposed  to 
contracting  out. 

—  What  actions  did  the  Agency  take  in  response  to  IG  findings  that  performing 
the  work  of  certain  technical  services  in-house  would  actuaUy  save  taxpayer 
dollars? 

EPA  recognizes  its  shortcomings  in  implementing  various  Federal  policies  concerning  the 
conduct  of  comparative  cost  analyses.  As  a  result,  the  Agency  is  taking  a  number  of 
positive  steps  to  improve  its  implementation  of  requirements  of  OMB  Circular  A-76  and 
the  Federal  Information  Resources  Management  Regulations  (FIRMR). 

The  FIRMR  specifically  directs  Agencies  to  compare  alternatives  when  acquiring 
automated  data  processing  equipment  and  services,  otherwise  referred  to  as  Federal 
Information  Processing  (FIP)  resources.  Alternative  analyses  have  been  conducted  for 
proposed  acquisitions  of  FIP  resources  and  on  our  existing  data  center  operations.  One 
of  the  results  of  these  analyses  on  current  data  center  operations  is  that  FTEs  are  being 
requested  for  certain  technical  services  to  replace  the  current  contracted  services. 

With  regard  to  the  FIRMR,  the  Agency  is  revising  its  FIP  acquisition  guidance  to  clarify 
and  better  address  the  requirement  to  compare  the  cost  of  performing  a  function  in-house 
versus  contracting  the  work  out.  At  the  same  time,  the  Agency  has  convened  a  working 
group  to  develop  a  comprehensive  FIP  resource  acquisition  policy.  This  group  will 
evaluate  the  need  for  additional  policies  in  this  area  and  will  examine  how  best  to 
combine  the  requirements  of  the  FIRMR  with  the  requirements  of  A-76.  In  doing  so, 
the  Agency  will  establish  a  strong  policy  and  procedural  requirement  for  acquisition  cost 
analyses.  Both  the  revisions  to  the  procedural  guidance  and  the  policy  development 
initiatives  are  on  a  fast  track  for  completion  and  are  scheduled  to  enter  the  Agency's 
formal  review  and  approval  process  for  internal  policies  in  the  Fall.  To  ensure 
compliance  with  these  requirements  once  they  are  in  place,  the  Oversight  and  Compliance 
Support  Staff  in  Agency's  Office  of  Information  Management  Resources  will  be 
responsible  for  monitoring  the  implementation  of  and  compliance  with  the  new 
procedures. 
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-         What  is  the  Agency's  justification  for  contracting  out  work  that  could  be 
more  cost  effectively  done  in-house? 

Often  there  are  significant  and  competing  interests  involved  in  making  the  decision 
whether  to  contract  or  perform  a  function  in-house.  As  indicated  earlier,  the  Agency  is 
committed  to  strengthening  the  process  for  evaluating  these  decisions.  However,  there 
are  other  significant  factors  which  have  contributed  to  EPA's  past  decisions  to  contract 
out  certain  functions.  Furthermore,  many  of  these  factors  will  continue  to  exist  and 
influence  the  decision  making  process.  For  example,  the  Agency  frequently  must  wait 
several  years  for  the  budget  process  to  allocate  required  FTEs.  Converting  in-house 
personnel  to  perform  new  functions  requires  either  not  performing  a  current  function 
(i.e.,  possibly  delaying  or  slowing  implementation  of  a  law),  potential  personnel 
reassignment  and  re-training,  and/or  employee  re-education.  These  choices  subject  the 
Agency  to  Congressional  review,  possible  public  criticism,  and  often  require  additional 
monies  and  a  period  of  transition.  These  are  some  of  the  same  problems  private 
enterprise  is  currently  facing  with  some  difficulty. 

Most  decisions  to  contract  for  a  service  are  predicated  on  the  need  to  implement 
Congressional  mandates  and  fulfill  the  Agency  mission  in  a  reasonable  time  frame,  when 
given  sufficient  funding.  Today  no  one  disputes  the  significant  funding  and  staff  needs 
of  the  EPA  over  the  long-nm.  However,  this  has  not  always  been  the  case  and  it  is 
difficult  to  reverse  this  situation  in  the  short-run.  Furthermore,  when  one  considers 
0MB  Circular  A-76  and  FIRMR  requirements,  contracting  has  and  may  continue  to  be 
the  only  feasible,  acceptable,  and  appropriate  alternative. 


2.         I'd  like  to  follow  up  further  on  the  costs  of  contracting  out  for  specific  tasks  as 
opposed  to  hiring  Federal  employees  to  perform  them. 

—  What  is  EPA's  FY  94  Budget  request  for  contracting  out  technical  and 
advisory  assistance  services? 

EPA's  budget  does  not  specifically  identify  resources  for  contracting  out  technical  and 
advisory  assistance  services.  However,  EPA's  FY  94  Budget  requests  a  total  of  $1,927 
million  for  all  programmatic,  administrative,  and  general  contracts  funded  by  all 
appropriations. 

—  Does  this  request  represent  an  increase  over  last  year's  funding  levels? 

The  President's  FY  94  Budget  for  EPA  contracting  represents  a  decrease  of  $25  million 
from  EPA's  FY  93  "enacted"  levels. 
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—  What  is  EPA's  request  for  the  number  of  FTEs? 

The  President's  FY  94  Budget  for  EPA  requests  a  total  of  17,469  FTEs. 

—  Does  this  represent  an  increase  over  last  year's  figures?  By  how  much? 

The  President's  FY  94  Budget  for  EPA  represents  a  reduction  of  269  FTEs  from  EPA's 
FY  93  workyear  ceilings.  This  1.5%  reduction  in  workyears  is  a  result  of  the  Clinton 
Administration's  Executive  Order  to  reduce  Federal  employment  by  100,000  positions 
by  the  end  of  FY  1995. 

—  Would  you  support,  on  a  budget-neutral  basis,  a  shift  of  funding  for 
contracting  services  towards  greater  funding  of  accounts  to  hire  more  FTEs? 

EPA  supports  the  concept  that  Federal  agencies  should  have  the  authority  and  flexibility 
to  determine  the  appropriate  balance  between  extramural  and  intramural  resources, 
including  workyear  ceilings.  Both  components  are  part  of  a  collective  effort  to 
implement  environmental  mandates.  Thus,  any  shift  in  funding  from  contracting  to  in- 
house  resources  needs  to  consider  the  total  impact  upon  a  program's  activities  to  meet 
their  environmental  mandates. 

—  Should  EPA  undertake  a  program-by-program  evaluation  to  determine  where 
such  a  shift  of  resources  would  make  sense? 

EPA  believes  undertaking  a  program-by-program  evaluation  to  determine  shifts  from 
contracting  to  in-house  resources  is  not  the  most  effective  approach.  Rather,  reviewing 
Agency  functions  and  services  under  contract  is  a  more  cost-effective  approach  to 
determine  how  best  to  meet  EPA's  environmental  missions.  Some  reviews  have  been 
conducted  focusing  on  maintaining  inherently  governmental  functions  within  EPA.  One 
such  review  on  the  process  of  making  payments  to  contractors  resulted  in  shifting  more 
resources  to  our  in-house  operation. 


Administrator  Browner,  one  of  the  things  that  concerns  me  most  about  E7A  is  that 
I  am  not  sure  the  agency  knows  how  to  allocate  resources.  For  instance,  we  saw  last 
year  with  CSC  and  at  both  the  Athens  and  Narragansett  labs,  that  the  contractor 
staff  had  grown  by  leaps  and  bounds;  while  for  the  same  period  EPA  staff  had 
essentially  remained  unchanged,  or  had  actuaUy  declined.  Under  these 
circumstances,  it's  no  wonder  the  Agency  has  difficulty  minding  the  store.  In  your 
opinion,  has  EPA  made  any  progress  in  establishing  a  resource  model,  or  at  least  a 
more  effective  ratio,  that  can  be  used  to  balance  contractor  and  agency 
staff? 
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EPA  has  started  to  detennine  a  better  balance  between  contractor  and  agency  resources, 
however,  we  still  have  a  way  to  go.  This  spring,  I  conducted  a  base  review  of  all 
Agency  resources  to  consider  my  FY  95  resource  priorities.  I  also  requested  an  Agency 
review  of  program  areas  in  which  we  could  consider  converting  contract  resources  to  in- 
house  resources.  Finally,  I  have  requested  an  independent  public  policy  organization 
to  review  EPA's  use  and  balance  of  extramural  and  intramural  resources.  Thus,  we  are 
making  progress,  however,  we  may  never  be  able  to  apply  a  standard  ratio  or  model  in 
our  resource  allocation  decisions  without  better  recognition  by  0MB  and  Congress  that 
a  balance  is  needed. 

—  Would  you  advocate,  periiaps,  some  sort  of  mechanism  that  prevents  EPA 
from  going  forward  with  substantial  contract  modifications  unless  they  can 
point  to  additional  FTEs  whose  responsibility  it  will  be  to  oversee  the  new 
contract  growth  —  so  that  we  stop  ending  up  with  CSC  and  Athens  horror 
stories? 

I  would  not  advocate  any  such  restriction  on  existing  EPA  contracts.  Rather,  I  believe 
shifting  extramural  resources  to  hire  FTEs  will  better  address  this  problem.  However, 
additional  in-house  resources  may  be  needed  in  the  long-term  if  EPA  continues  to 
experience  greater  increases  in  contract  funding  than  for  in-house  workyears. 

Conflicts  of  Interest 

1.        On  April  27,  I  wrote  to  EPA  Deputy  Assistant  Administrator  Sallyanne  Harper 

•     asking  for  information  on  contracting  in  its  Enforconent  Division.  EPA  responded 

that  they  use  contractors  to  collect  data  and  information  on  "facilities  and  suspect 

non-complying  sources."    It's  easy  to  see  how  these  contracts  could  pose  serious 

conflict  of  interest  problems. 

—  In  this  situation,  how  would  EPA  find  out  about  a  possible  conflict? 

The  most  common  way  EPA  learns  about  possible  conflicts  of  interest  (COI)  is  from  the 
contractor,  through  self-disclosure.  This  requirement  is  set  forth  in  the  Organizational 
Conflict  of  Interest  clause  which  is  required  in  all  of  EPA's  contracts.  The  clause  also 
applies  to  all  subcontractors,  and  is  in  effect  throughout  contract  performance.  In 
addition,  the  Contracting  Officer  is  responsible  for  identifying  those  portions  of  the 
statement  of  work  which  may  present  a  potential  conflict  of  interest  and  proposing  a 
course  of  action. 

EPA  has  prq)ared  a  COI  Rule  which  includes  a  clause  requiring  contractors  to  certify, 
prior  to  begiiming  work,  or  specific  work  assignment  that  no  COI  exists.  This 
certification  will  provide  the  Agency  the  assurance  that  contractors  are  examining  work 
which  is  performed  for  the  Agency  and  COI  are  identified  and  reported.  In  addition  to 
a  contractor  disclosing  its  COI  to  the  Agency,  other  ways  the  Agency  has  found  out 
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which  is  performed  for  the  Agency  and  COI  are  identified  and  reported.  In  addition  to 
a  contractor  disclosing  its  COI  to  the  Agency,  other  ways  the  Agency  has  found  out 
about  COI  include:  (1)  discovery  by  the  Work  Assignment  Manager  or  Project  Officer, 
(2)  discovery  during  an  Agency  COI  audit,  (3)  a  report  from  a  facility  being  reviewed, 
or  (4)  a  tip  from  an  unknown  party.  EPA  is  working  with  the  Office  of  Management  and 
Budget  on  issuing  this  rule. 

-  Where  the  potential  for  conflicts  of  interest  exists,  should  EPA  require 
the  contractor  to  list  its  contracts  and  business  relationships  with  other 
organizations?  Why  or  why  not? 

When  potential  conflicts  are  identified,  all  of  the  facts  must  be  carefully  evaluated  and 
a  determination  is  made  on  a  case  by  case  basis.  In  order  to  fully  evaluate  any  COI 
case,  the  information  EPA  requires  often  includes  what  work  was  performed  for 
applicable  organizations  or  companies  and  how  that  work  relates  to  work  to  be  performed 
for  EPA  and  what  business  relationships  exist  with  the  client.  It  is  necessary  and  in  the 
best  interests  of  the  Agency  and  the  contractor  to  have  this  information  available  when 
evaluating  a  contractor's  potential  COI.  EPA  currently  requires  contractors  to  disclose 
such  information  on  a  case  by  case  basis.  Because  COI  issues  must  be  examined  in  this 
manner,  the  practicality  or  usefulness  of  requiring  contractors  to  provide  this  information 
on  other  than  a  case  by  case  basis  is  questionable. 
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Additional  Questions 

1.  Ms.  Browner,  we  understand  that  the  EPA's  inspector  general  has  determined  that 
a  contract  awarded  to  the  Smoldng  Policy  Institute  of  Seattle,  Washington,  to  draft 
a  workplace  smoking  policy  guide  was  "tainted"  by  improper  contracting 
procedures.  We  further  understand  that  the  Agency  plans  to  have  the  guide 
rewritten  by  the  Indoor  Air  Division  Director  and  eventually  to  release  the  guide 
publicly. 

—  Given  the  extensive  improprieties  in  the  award  of  this  contract  that  were 
uncovered  by  the  Inspector  General's  investigation,  what  do  you  think  the 
appropriate  course  of  action  should  be? 

As  a  matter  of  record,  the  EPA  agrees  that  the  contract  actions  taken  by  a  member  of  the 
Indoor  Air  Division's  (IAD)  staff  regarding  the  Smoking  Policy  Institute  (SPI)  were 
improper.  The  EPA  believes,  however,  that  the  improper  actions  do  not  compromise  the 
integrity  of  the  otherwise  sound  and  supportable  ICF  contract  deliverable  of  the  draft 
smoking  policy  guide. 

EPA  has  determined  that  the  contracting  violations  had  no  direct  bearing  on  the 
substantive  integrity  of  the  draft  smoking  policy  guide  delivered  under  the  EPA  contract 
with  ICF.  Furthermore,  the  EPA  Science  Advisory  Board  favorably  reviewed  the  June 
1990  public  review  draft  of  the  smoking  policy  guide. 

We  believe  that  the  appropriate  course  of  action  is  to  complete  the  internal  rewrite  of  the 
smoking  policy  guide  and  proceed  with  the  EPA  formal  review  of  the  guidance.  After 
the  formal  EPA  review,  the  draft  guidance  will  be  reviewed  by  other  appropriate  federal 
agencies  and  submitted  to  the  Office  of  Management  and  Budget  for  clearance. 

Regarding  any  personnel  actions  as  a  result  of  the  improper  contracting  activities,  the 
EPA  is  currently  performing  a  full  and  thorough  assessment  of  the  Inspector  General's 
findings.  This  assessment  is  taking  longer  than  EPA  management  had  originally 
anticipated.  Upon  completion  of  the  assessment,  the  Director  of  the  Office  of  Radiation 
and  Indoor  Air,  will  decide  what  personnel  action  should  be  taken  regarding  the  IAD 
staff  member's  violation  of  the  EPA  contracting  principles  and  procedures.  I  expect  the 
assessment  to  be  completed  in  the  very  near  future. 


—  Do  you  see  any  problems  with  having  the  same  official  who  made  the 
improper  arrangements  described  by  the  Inspector  General  as  "tainted" 
continue  to  have  responsibility  for  the  project? 

I  do  not  see  any  problems  with  the  official  continuing  to  have  responsibility  for  the 
project.  It  is  clearly  appropriate  for  the  Indoor  Air  Division  and  its  Director  to  continue 
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to  address  environmental  tobacco  smoke  (ETS),  and  specifically,  to  complete  work  on 
the  guide  for  effective  smoking  policies. 

The  EPA  risk  assessment  on  ETS  was  released  in  January  1993.  Revisions  to  the  guide 
are  being  made  by  staff  of  the  Indoor  Air  Division  under  the  direction  of  the  Indoor  Air 
Division's  Director  without  contractor  support.  These  revisions  reflect  the  findings  of 
the  Agency's  ETS  risk  assessment.  When  the  revised  draft  of  the  document  is 
completed,  it  will  receive  formal  EPA  review,  review  by  other  agencies,  and  0MB 
clearance. 

Based  on  the  Inspector  General's  report,  it  appears  that  EPA  Indoor  Air  Division 
staff  selected  the  Smoking  Policy  Institute  to  develop  the  workplace  policy  guide, 
apparently  without  considering  any  alternative,  and  then  subsequently  arranged  for 
that  organization  to  be  paid  as  a  subcontractor  to  ICF,  Inc.  What  steps  have  been 
taken  to  prevent  a  recurrence  of  such  impropriety  at  the  Agency? 

The  EPA  has  taken  a  number  of  steps  to  prevent  this  from  recurring  within  the  Agency. 
All  EPA  contract  managers  (Contracting  Officers,  Project  Officers,  and  Work 
Assignment  Managers)  including  those  from  the  Indoor  Air  Division,  have  undergone 
contract  management  training  which  includes  instruction  on  proper  subcontract 
management.  Before  becoming  contract  managers,  individuals  must  certify  to  the  Office 
of  Acquisition  Management  that  they  have  successfully  completed  the  required  training. 

In  addition  to  formal  instruction,  EPA  has  issued  subcontracting  policies  and  procedures 
to  contract  managers  which  are  consistent  with  the  prohibitions  established  by  the  Federal 
Acquisition  Regulation  (FAR)  and  EPA  Acquisition  Regulation  (EPAAR).  Special 
emphasis  has  been  placed  on  mitigating  the  appearance  and  practice  of  EPA  contract 
managers  directing  contractors  to  subcontract  with  a  specific  firm  for  a  specific  portion 
of  work. 

With  formal  classroom  training  and  written  guidance,  EPA  contract  managers  are 
prepared  to  property  manage  the  Agency's  contracts.  EPA  finds  the  actions  taken  by  a 
member  of  Indoor  Air  Division's  management  staff,  who  was  not  a  recognized  contract 
manager,  to  be  inconsistent  with  the  Agency's  contract  management  principles.  EPA 
considers  this  case  to  be  an  instance  of  improper  contract  management  oversight.  Again, 
the  Director  of  the  Office  of  Radiation  and  Indoor  Air  has  been  asked  to  make  a  decision 
regarding  the  employee's  improper  actions  with  regard  to  the  Smoking  Policy  Institute 
(SPI). 

The  Agency's  risk  assessment  of  environmental  tobacco  smoke  (ETS)  suggests  that 
a  number  of  chapters  were  written  by  individuals  under  subcontract  to  ICF,  Inc., 
the  same  prime  contractor  involved  in  the  subcontract  for  the  workplace  policy 
guide.  The  ICF-SPI  subcontract  has  raised  the  suspicion  that  the  same  problems  of 
sole-sourcing  and  conflict  of  interest  will  surface  in  the  risk  assessment  as  well. 
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Despite  repeated  inquiries  by  members  of  the  House  of  Representatives,  I 
understand  that  the  Agency  has  yet  to  provide  a  full  and  adequate  response.  Would 
you  provide  a  written  explanation  of  bow  each  of  those  subcontractors  were  chosen 
and  what  procedures  were  followed  in  their  selection  and  in  the  performance  of  the 
subcontracts?  Would  you  be  willing  to  direct  the  Inspector  General  to  investigate 
these  issues  and  provide  a  full  report  to  this  Committee? 

It  appears  that  there  is  the  possibility  of  contracting  irregularities  regarding 
subcontracting  for  EPA's  rislc  assessment  of  environmental  tobacco  smoke.  We  will 
bring  all  applicable  information  on  this  matter  to  the  attention  of  the  Inspector  General 
for  his  decision  on  appropriate  audit/investigative  action,  and  report  to  your  committee. 

Contractor  support  began  with  a  work  assignment  issued  to  Battelle  Columbus 
Laboratories  under  EPA  contract  number  68-D8-0115.  Battelle  proposed  to  use  the 
consulting  services  of  Dr.  Kenneth  Brown  of  Chapel  Hill,  North  Carolina.  Since  Dr. 
Brown  was  listed  as  a  team  consultant  in  Battelle's  original  proposal,  and  Battelle  was 
competitively  awarded  the  contract,  EPA  viewed  Dr.  Brown's  selection  for  drafting  the 
risk  assessment  as  the  result  of  full  and  open  competition. 

Dr.  Brown  was  used  by  Battelle  under  the  same  contract  the  following  year  for  the 
continuation  of  work  from  the  first  work  assignment.  At  that  time.  Dr.  Brown  had 
organized  into  a  business  requiring  a  separate  subcontract  agreement.  Battelle  requested 
that  EPA  consent  to  a  sole-source  subcontract  with  Dr.  Brown  to  revise  the  risk 
assessment  since  it  underwent  extensive  EPA  review  and  revision.  EPA  consented  to  the 
sole-source  subcontract,  concurring  with  Battelle  that  since  Dr.  Brown  was  the  author  of 
the  draft  report,  only  he  could  make  the  desired  changes. 

Dr.  Brown's  services  were  also  used  under  ICF  contracts  68-02-4601  and  68-D0-0102. 
Under  68-02-4601,  Dr.  Brown  was  awarded  a  sole-source  subcontract  directly  through 
ICF's  Government  approved  purchasing  system.  This  did  not  require  EPA  review.  EPA 
only  began  approving  subcontracts  with  ICF  after  ICF  lost  their  approved  purchasing 
system  status  on  April  15,  1992.  Under  contract  68-DO-0102,  Dr.  Brown  was  listed  as 
a  team  subcontractor  in  ICF's  original  proposal. 


4.  The  Indoor  Air  Division,  which  was  responsible  for  the  ICF-SPI  debacle,  has 
received  large  increases  in  funding  from  Congress  over  the  past  few  years.  In 
addition,  the  Division  continues  to  have  a  large  umbrella  contract  with  ICF  to 
perform  a  multitude  of  research  and  other  tasks  related  to  indoor  air  quality.  As 
with  the  ETS  risk  assessment  and  policy  guide,  many  of  these  tasks  apparently  have 
been  subcontracted  to  other  persons  and  firms.  Would  you  provide  to  this 
Committee  a  list  of  all  persons  and  firms  awarded  sub-contracts  over  the  past  five 
years,  including  completed  as  well  as  ongoing  projects,  along  with  a  brief  description 
of  the  nature  of  the  work  and  the  total  cost  of  the  subcontract. 
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We  regret  that  due  to  limitations  in  the  Agency's  management  information  and 
contracting  systems,  we  cannot  provide  the  detail  or  amount  of  information  requested. 
Our  Contract  Information  System  does  not  track  subcontracts  or  consultants.  To  provide 
the  list  of  all  persons  and  firms  awarded  subcontracts  for  indoor  air-related  projects  over 
the  past  five  years  will  require  us  to  engage  in  an  extensive  manual  collection  of 
information  from  a  number  of  sources  before  responding. 

5.  We  understand  that  Indoor  Air  Division  Director  Robert  Axelrad,  members  of  his 
staff  and  various  EPA/ICF  contractors  or  subcontracts  have  been  involved  in  one 
or  more  projects  that  have  involved  travel  to  Europe  and  work  with  European 
consultants.  Would  you  provide  in  writing  a  list  of  all  contracts,  subcontracts  or 
other  projects  relating  to  indoor  air  quality  funded  by  the  Agency  that  have  involved 
travel  to  Europe  by  Mr.  Axelrad  or  his  staff  or  work  subcontracted  to  or  performed 
in  cooperation  with  European  consultants  or  other  private  or  government  specialists 
with  expertise  relevant  to  indoor  air  quality?  Would  you  also  provide  an 
explanation  of  what  purpose  those  contracts  or  projects  were  designed  to  serve  and 
why  taxpayer  funded  trips  to  Europe  by  Indoor  Air  Division  officials  were 
necessary? 

Travel  to  Europe  by  staff  of  the  Indoor  Air  Division  has  been  undertaken  for  two 
reasons:  (1)  to  perform  responsibilities  associated  with  the  Division's  co-chairmanship, 
on  behalf  of  the  United  States  Government,  of  the  NATO  Committee  on  the  Challenges 
of  Modem  Society  (CCMS)  Pilot  Study  on  Indoor  Air  Quality,  and  (2)  to  participate  in 
the  1987  and  1993  meetings  of  the  International  Conference  on  Indoor  Air  Quality  and 
Climate,  and  the  1988  American  Society  of  Heating,  Refrigerating,  and  Air-Conditioning 
Engineers  (ASHRAE)  Healthy  Buildings  Conference. 

The  tri-annual  meetings  of  the  International  Conference  on  Indoor  Air  Quality  and 
Climate,  and  the  annual  meetings  of  ASHRAE  are  the  pre-eminent  fora  for  the 
dissemination  of  scientific  papers  and  the  sharing  of  information  within  the  international 
indoor  air  scientific  community.  The  Indoor  Air  Division  continues  to  play  a  critical  role 
in  the  technical  success  of  these  conferences  by  assisting  in  their  organization  and 
implementation. 

Travel  associated  with  the  NATO/CCMS  Pilot  Study  on  Indoor  Air  Quality: 

In  1988,  James  A.  Barnes,  then  Deputy  Administrator  of  EPA,  agreed  to  co-chair,  with 
Italy  at  Italy's  request,  the  NATO  Committee  on  the  Challenges  of  Modem  Society 
(CCMS)  Pilot  Study  on  Indoor  Air  Quality.  Bob  Axelrad  represented  the  United  States 
as  a  co-chaif. 

The  policy  and  research  objectiyes  of  the  pilot  study  were  to: 

•         identify  agencies,  institutions,  and  individuals  responsible  for  establishing  policy 
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and  regulations,  and  examine  policy  strategies  and  propose  a  range  of  policy 
options  that  could  be  adopted  by  NATO  nations. 

•  identify  current  research  efforts  and  develop  a  registry  of  contacts,  characterize 

indoor  air  quality  problems  in  NATO  countries,  identify  problems  which  pose 
high  risks  to  human  health  and  materials,  and  identify,  study,  and  recommend 
mitigation  or  control  methods. 

The  first  plenary  meeting  of  the  pilot  study  was  held  in  Erice,  Italy  in  February  1989. 
Five  workshops  were  scheduled  and  subsequently  held  (two  in  Europe,  two  in  the  United 
States,  one  in  Canada)  and  a  concluding  meeting  took  place  in  Civitavecchia,  Italy  in 
1992.  The  Indoor  Air  Division  has  participated  in  each  of  the  meetings  and  workshops 
of  the  Pilot  Study,  and  hosted  one  of  the  workshops  in  St.  Michaels,  Maryland  in  1989, 
in  which  more  than  40  international  indoor  air  experts  participated.  Each  meeting  of  the 
Pilot  Study  has  produced  a  report  of  its  proceedings  which  are  official  NATO 
publications.  The  fmal  report  on  the  project  is  now  under  review  by  key  international 
representatives. 

IAD  Staff  Participation  in  NATO/CCMS  Pilot  Meetings  in  Europe 


Erice,  Italy 

02/89 

Oslo/Stavanger, 
Norway 

08/91 

Kloster  Banz, 
Germany 

10/91 

Civitavecchia,  Italy 

09/92 

Plenary  Meeting 

Epidemiology  & 
Medical  Management 
Building  Related 
complaints 

Methods  of  Risk 
Assessment  for  the 
Indoor  Environment 

Indoor  Air  quality  for 
Healthy:  Concluding 
Meeting 


Bob  Axelrad 
Bob  Axelrad 

Elissa  Feldman* 
Bob  Axelrad 


Civitavecchia, 
Italy 


Contractor  Participation  in  NATO/CCMS  Pilot  Study  Meeting  in  Europe 

09/92  Indoor  Air  Quality  for  Rita  Cohen,  ICF** 


Indoor  Air  Quality  for 
Healthy:  Concluding 
Meeting 
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IAD  STAFF  PARTIdPATION  IN  INTERNATIONAL  INDOOR  AIR  CONFERENCES 

IN  EUROPE 

Stockholm,  Sweden  09/88  Healthy      Buildings  Bob  Axelrad 

(ASHRAE) 

Helsinki,  Finland  07/93  Indoor  Air  Quality  &  Bob  Axelrad 

Climate  John  Ginnan*** 


Elissa  Feldman  is  Chief  of  the  Implementation  Branch,  Indoor  Air  Division. 

Rita  Cohen  is  the  Program  Manager  for  the  ICF  Indoor  Air  Contract  #68-D2-0131.  Ms. 
Cohen  was  responsible  for  preparing  draft  final  report  for  review  by  the  principals  at  the 
Civitavecchia  meeting  and  for  presentation  of  the  indoor  air  quality  risk  management 
inventory  undertaken  for  the  NATO/CCMS  pilot  study  under  the  direction  of  the  Indoor 
Air  Division. 

John  Girman  is  Chief  of  the  Analysis  Branch,  Indoor  Air  Division. 
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